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at  the  hospital  before  August,  1877,  and  the  presumption  i^ 
that  he  had  corresponded  with  the  sisters  upon  the  subject  and 
that  his  address  was  well  known  to  them.  The  letter  having 
been  properly  addressed  and  mailed  to  him,  it  is  presumed 
that  he  received  it.    (Code  Civ.  Proc,,  sec.  1963,  subd.  24.) 

Objection  is  made  to  the  reception  in  evidence  of  certain 
depositions  taken  for  plaintiff  at  St.  Louis,  Missouri,  on  the 
ground  that  the  certificate  fails  to  state  that  the  deposition 
when  completed  was  read  over  to  the  witness  and  corrected  by 
the  witness  if  he  so  desired,  as  required  by  section  2032  of  the 
Code  of  Civil  Procedure.  That  section  applies  only  to  depo- 
sitions taken  in  this  state,  and,  therefore,  does  not  reach  tills 
case. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  1423.    Department  Two.— June  16,  1900.1 
PACIFIC  PRESS  PUBLISHING  COMPANY,  R^pondent, 
V.  G.  T.  LOOFBOUROW  and  W.  J.  SPENCER,  Oo- 
fendants.    W.  J.  SPENCER,  Appellant. 

GUABAITTT— LlABILITT  OF  GUABAKTOB— MODmCATION  OF  ORIGINAL  OON- 

TBAOT — Consent  of  Guarantob. — ^Although  a  gumrantor  is  re- 
leased from  liability  where  the  original  contract  is  modified  with- 
out his  consent,  he  is  not  so  released  where  modifications  are  con- 
sented to  by  him. 

Id. — Applicability  of  Guaranty — Effect  of  Consent. — Where  the 
consent  of  the  guarantor  to  any  modification  of  the  original  con- 
tract exists,  it  is  not  necessary  that  the  original  guaranty  should 
be  changed  or  made  expressly  applicable  to  the  modified  contract; 
and  it  is  immaterial  whether  the  modification  consented  to  was 
a  benefit  or  disadvantageous  to  the  guarantor. 

Id. — Settlement  of  Temporary  Difficulty. — Where  there  was  no 
actual  breach  of  the  contract  on  the  part  of  the  person  to  whom 
the  guaranty  was  given,  the  fact  that  a  temporary  difficulty  ex- 
isted between  the  original  parties  to  the  contract  is  immaterial, 
if  the  settlement  of  it  led  to  a  modification  of  the  contract,  which 
was  consented  to  by  the  guarantors. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis  &  Hill,  for  Appellant. 

The  mere  consent  of  the  guarantor  to  acts  of  the  parties  to 
the  original  contract  is  not  a  consent  to  renew  or  continue  his 
liability  as  guarantor.  (Brandt  on  Suretyship  and  Guaranty, 
sec.  113;  Case  v,  Luse,  28  Iowa,  527;  Kimball  v.  Roye,  9 
Rich.  296;  Hatch  v.  Antrim,  51  111.  106;  Switzer  v.  Baker,  95 
Cal.  540.) 

Samuel  Bell  McKee,  and  Max  Marcuse,  for  Respondent. 

The  defendants  first  violated  the  contract,  and  cannot  com- 
plain of  the  want  of  strict  performance  by  the  plaintiff. 
(Twomey  v.  People's  Ice  Co.,  66  Cal.  233;  Dunn  v.  Daly,  78 
Cal.  640;  Golden  Gate  etc,  Co.  v.  Sahrbacher,  105  Cal.  114; 
Wilson  V,  Lindner,  41  111.  App.  239 ;  7  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  149, 150.)  Alterations  of  the  contract  consented 
to  by  the  guarantor  cannot  affect  his  liability  upon  the  guar- 
anty. (Civ.  Code,  sec.  2819 ;  Code  Civ.  Proc,  sec.  1962,  subd. 
2;  Pimental  v.  Marques,  109  Cal.  406;  Pelton  v,  Prescott,  13 
Iowa,  567 ;  Knoebel  v,  Kircher,  33  111.  308 ;  Bell  v.  Mahin,  69 
Iowa,  408 ;  Jackson  v,  Johnson,  67  Ga.  167 ;  Brandt  on  Sure- 
tyship and  Guaranty,  2d  ed.,  sec.  384;  Crosby  v.  Wyatt,  10 
N.  H.  318;  Strafford  Bank  v.  Crosby,  8  Me.  191;  Briggs  v. 
N orris,  67  Mich.  325;  Rutherford  v.  Brachman,  40  Ohio 
St.  604;  Hutchinson  v,  Wright,  61  N.  H.  108;  Jackson  v. 
Johnson,  67  Ga.  167.) 

McFARLAND,  J. — This  is  an  action  brought  by  plaintiff 
against  defendant  Loofbourow  for  printing  and  binding  a  cer- 
tain book,  and  against  defendant  Spencer  as  guarantor  that 
Loofbourow  would  perform  his  part  of  the  contract  between 
him  and  plaintiff  touching  the  printing,  etc.,  of  said  book. 
Judgment  went  for  plaintiff  againv«t  both  defendants  for  six 
hundred  and  sixty-four  dollars  and  fifty  cents,  the  amount 
due  plaintiff  on  the  contract.  Loofbourow  has  not  appealed, 
and  it  is  admitted  that  the  judgment  against  him  is  right. 
Spencer  appeals  from  the  judgment,  bringing  up  the  judg- 
ment-roll, which  includes  a  bill  of  exceptions. 
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No  exception  was  taken  to  any  ruling  of  the  court  as  to  tlie 
admissibility  of  evidence,  nor  to  any  ruling  at  all  during  the 
progress  of  the  trial.  The  court  niade  voluminous  findings ; 
and  to  these  appellant  takes  many  exceptions,  under  the 
heads  of  ".specifications  of  particulars"  in  which  the  evidence 
ifl  insufficient  to  justify  the  findings  of  fact,  "errors  of  law," 
and  that  "the  decision  is  against  law."  The  real  position  of 
appellant,  however,  is  that  the  court  erroneously  conclude! 
as  a  matter  of  law  from  the  facts  in  the  case  that  appellant  was 
liable  as  a  guarantor.  There  is  really  no  material  conflict  of 
evidence,  Und  it  clearly  supports  the  facts  found. 

On  July  16,  1896,  the  respondent  Loofbourow  entered  into 
a  written  contract  for  the  printing  and  binding  of  five  thou- 
sand copies  of  the  book,  with  specifications  of  the  different 
kinds  of  work  to  be  done  and  the  prices  therefor,  the  esti- 
mates for  the  total  cost  amounting  to  twelve  hundred  and 
forty-eight  dollars  and  seventy-five  cents.  To  this  contract, 
and  as  a  part  of  it,  appellant  attached  his  written  guaruanty 
that  Loofbourow  would  pay  for  the  book  according  to  the  con- 
tract. On  September  15,  1896,  respondent  and  Loofbourow 
entered  into  a  written  modification  of  the  contract  of  June 
16th,  the  particular  changes  being  a  reduction  of  the  number 
of  copies  from  five  to  three  thousand,  and  of  the  estimated 
cost  from  twelve  hundred  and  forty-eight  dollars  and  seventy- 
five  cents  to  one  thousand  and  thirty-five  dollars  and  seventy- 
five  cents.  To  this  appellant  also  attached  his  written  con- 
sent and  express  guaranty.  A  large  number  of  persons  had 
subscribed  for  the  book,  and  in  each  of  these  contracts  there 
was  the  following  [)rovision :  "The  first  moneys  received  on 
collections  of  same  to  be  turned  over  to  us  (respondent)  un- 
til the  entire  bill  for  printing  and  binding  is  liquidated."  The 
whole  of  the  money  for  the  work  was  payable  "in  thirty  days 
from  the  delivery  of  the  first  books."  It  is  admitted  that  the 
work  on  the  book  was  properly  done.  On  October  5,  1896, 
about  one  hundred  and  eighty-five  copies  were  delivered  to 
appellant,  who  held  an  order  for  the  same  from  Tjoofbourow, 
and  had  also  an  assignment  from  the  latter  of  the  subscrip- 
tion list  as  security  for  the  guaranty.  Appellant  and 
Loofbourow  delivered  these  l)ooks,  or  a  largo  part  of  them,  to 
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subscribers,  and  collected  some  money  due  thereon,  but  neg- 
lected and  refused  to  pay  any  money  collected  to  respondent 
as  provided  in  the  contract.  On  November  10, 1896,  respond- 
ent wrote  a  letter  to  appellant  calling  attention  to  the  fact  that 
he  had  neglected  to  pay  over  the  money  collected  on  the  sub- 
scriptions, as  provided  in  the  contract,  and  saying  that  re- 
spondent would  be  under  the  necessity  of  withholding  the  fur- 
ther delivery  of  books  if  that  part  of  the  contract  was  not  com- 
plied with.  On  the  next  day — November  11th — appellant 
told  respondent  that  he  would  not  be  guarantor  any  longer, 
because  respondent  had  broken  the  contract,  to  which  re- 
spondent objected.  On  the  next  day — November  12th — the 
parties  came  together  and  another  written  modification  of  the 
contract  was  made  and  signed  by  respondent  and  Loofbou- 
row. The  main  features  of  this  modification  were  that  deliv- 
ery of  books  by  Loofbourow  to  subscribers  was  to  continue, 
and  that  collections  of  the  subscribers  should  be  made  by  re- 
spondent and  credited  to  the  account  of  Loofbourow,  collec- 
tions to  be  pressed  by  respondent  with  diligence.  It  was  also 
provided  that  certain  cuts  and  electrotypes  used  by  respond- 
ent in  doing  the  work,  and  belonging  to  Loofbourow,  would 
be  delivered  to  the  latter.  Upon  this  written  contract,  and 
after  the  signatures  of  the  other  two  parties,  and  as  a  part  of 
the  transaction,  appellant  wrote  and  signed  the  following :  "  I 
consent  to  the  foregoing."  The  delivery  of  the  books  immedi- 
ately proceeded;  the  respondent  diligently  collected  all  the 
subscriptions  that  could  be  collected.  The  amount  thus  col- 
lected was  three  hundred  and  sixty  dollars  and  fifty  cents, 
which  left  due  respondent  six  hundred  and  sixty-four  dollars 
and  fifty  cents,  and  for  the  latter  amount  judgment  was  ren- 
dered. The  cuts  and  electrotypes  were  delivered  to  Ijoofbou- 
row.  All  the  books  were  delivered  to  Loofbourow  by  Novem- 
ber 20,  1896,  except  some  copies  which  under  the  contract 
were  to  be  folded  but  not  bound,  and  these  latter  were  ten- 
dered to  Loofbourouw  December  16,  1896,  and  the  latter  re- 
fused to  receive  them.  There  is  no  dispute  about  the  amount 
due  on  the  contract  and  we  think  that  upon  the  facts  the 
judgment  is  right. 

In  a  part  of  his  brief,  counsel  for  appellant  argues  the  case 
as  though  the  action  was  founded  on  the  instrument  of  No- 
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vember  12th  alone,  and  that,  as  said  instrument  doesi  not  con- 
tain any  formal  words  of  guaranty,  therefore  appellant  can- 
not be  held  as  guarantor.  But  the  action  is  based  on  the  orig- 
inal guaranty,  and  the  instrument  of  November  1 2th  in  only 
a  modification  of  the  original  contract  made  with  the  consent 
of  the  appellant.  Of  course,  when  the  original  pnrtio?  to  a 
guaranteed  contract  change  it  in  a  material  manner  uithout 
the  consent  of  the  guarantor,  the  latter  is  released ;  but  this 
principle  has  no  application  to  a  case  like  the  ouc^  at  bar, 
where  the  change  has  been  made  with  the  express  consent  of 
the  guarantor.  (See  Baylies  on  Sureties  and  Guarantors, 
290.)  It  is  contended  that  appellant  only  consented  to  allow 
the  respondent  to  collect  the  subscriptions,  and  to  waive  his 
rights  as  the  assignee  of  Loofbourow ;  but  his  consent  was  to 
the  whole  of  the  instrument,  which  is  on  its  face,  as  well  as  ac- 
cording to  the  evidence  introduced  without  objection,  a  modi- 
fication of  the  original  contract,  and  would  be  incomplete  and 
meaningless  if  not  considered  as  referring  to  such  contract. 
The  court  correctly  foind  ll>nt  a?)p?liant,  as  guarantor,  con- 
sented to  the  modification.  Neither  do  we  think  that  the  lia- 
bility of  appellant  as  guarantor  is  at  all  affected  by  what  oc- 
curred between  him  and  respondent  during  the  two  days  from 
the  10th  to  the  12th  of  November.  Waiving  the  point  that 
appellant  himself  first  violated  the  contract  by  refusing  to 
pay  to  respondent  the  money  collected  on  the  subscriptions, 
still  the  mere  failure  of  respondent  to  deliver  books  during 
those  two  days  was  not  a  violation  of  the  contract,  for  nothing 
can  be  found  in  the  contract  which  makes  such  failure  a  vio- 
lation of  it;  and  the  court  correctly  found  that 
it  is  not  true  that  "down  to  and  upon  the  twelfth 
day  of  November,  1896,"  respondent  had  not  per- 
formed his  part  of  the  contract.  If  respondent  had  actually 
never  delivered  any  more  books,  and  appellant  had  taken  no 
other  action  in  the  premises,  then,  perhaps,  a  different  qvic- 
tion  would  have  been  presented;  but  the  temporary  difficulty 
between  the  parties  during  the  two  days  was  immediately  set- 
tled by  the  instrument  of  November  12th,  to  which  appellant 
became  a  party  by  consenting  thereto  in  writing — hi?  (•()n!5^^nt 
being  a  part  of  the  transaction.  As  he  consented  to  it,  it  is 
not  necev««ary  to  consider  whether  the  modification  was  ina- 
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terial  or  in  any  way  disadvantageous  to  appellant,  although  it 
was  evidently  a  benefit  to  him,  as  it  imposed  on  respondent 
the  task  of  collecting  the  subscriptions.  Upon  the  facts  wo  see 
nothing  which,  as  matter  of  law,  relieves  appellant's  liability 
as  guarantor. 

The  judgment  ia  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred* 

Hearing  in  Bank  denied. 


[S.  F.  No.  1374.    Department  Two.— June  22,  1900.] 

THOMAS  MORAN,  Respondent,  v.  THOMAS  McINER- 

NEY  et  al.,  Appellants. 

PABTinaUIHJF — PUBCHASE  AND  SaLE  OF  LAND — ^DISSOLUTION  AND  AC- 
COUNTING— ^Land  in  Name  of  One  Pabtneb — Encumbbances — 
Saub — ^Refief. — ^In  an  action  to  dissolve  a  partnership  for  the  pur- 
chase and  sale  of  real  estate,  and  for  an  accounting  and  settle- 
ment thereof,  real  estate  shown  to  belong  to  the  partnership  should 
be  treated  as  personal  property,  and  sold  to  pay  debts,  and  the  resi- 
due distributed;  and  it  is  improper  for  the  court  to  decree  that 
the  plaintiff  recover  from  the  other  partner  and  from  codefend- 
ants  an  undivided  half  of  real  property  which  stood  in  the  other 
partner's  name,  and  was  encumbered  or  conveyed  while  in  his 
name  for  the  payment  of  partnership  and  private  debts. 

Id. — Rights  of  Pabtnebs — Distbibution  Subject  to  Liens — Consent 
Requibed. — Each  partner  is  entitled  to  have  the  interests  of  the 
partners  severed  upon  a  disnolution  and  accounting;  and  unless 
the  partners  consent  to  distribution  of  partnership  real  property 
subject  to  liens  to  secure  partnership  debts  and  the  individual 
debts  of  the  partners,  such  a  decree  should  not  be  entered. 

Id. — PowEB  OF  CouBT  AS  TO  LiENS. — The  court  has  no  power  to  de- 
clare that  certain  debts,  and  eflpccially  costs,  shall  constitute  liens 
on  the  partnership  real  estate,  nor  to  create  a  lien  upon  the  part- 
nership property  or  the  portions  thereof  assigned  to  the  parties; 
but,  if  costs  or  indebtedness  are  properly  payable  out  of  the  part- 
nership assets,  the  court  should  order  them  paid  out  of  the  pro- 
ceeds of  a  sale  of  such  assets. 

lb.— Answeb  OF  Cbeditob  of  Defendant  Pabtneb — Affibhative  Re- 
LiKF — Absence  of  Sebvice — UnautiiObized  Judgment. — ^An  an- 
of   an  individual    creditor  of   the    defendant   partner   which 
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claimed  the  affirmative  relief  of  payment  out  of  hit  interest  in 
the  partnership  real  estate,  if  not  served  upon  audi  partner,  nor 
atiKwcred  by  him  as  a  cross-complaint,  cannot  support  a  judgment 
against  him  in  favor  of  such  creditor  for  the  aflirmative  relief  de- 
manded. 

Id. — ExjxuTioN  Sai^  op  Defendant's  Interest — Intebists  hot  De- 
fined— Improper  Decree. — An  execution  sale  of  the  defendant 
partner's  interest  in  speoified  real  estate  of  the  partnership  which 
stood  in  his  name  will  not  jiLstify  a  decree  which  does  not  define 
the  interest  of  the  defendant  partner  or  of  the  purchaser  in  such 
real  estate,  and  does  not  award  a  liquidation  of  the  partnership 
debts,  and  a  sale  and  distribution  of  the  partnership  assets  in 
definite  amounts  and  proportions  to  specified  persons,  and  which 
improperly  awards  a  recovery  by  the  plaintiff  against  all  of  the 
defendants  of  an  undivided  half  of  such  specified  real  estate. 

Id. — Judgment  in  Favor  of  Mortgagee — Findings. — A  judgment  in 
favor  of  a  mortgagee  of  part  of  the  partnership  property,  which  ia 
not  supported  by  the  findings,  is  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  FrancLsco.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  C.  Hassett,  for  Appellants. 

T.  Z.  Blakeman,  for  Respondent. 

TEMPLE,  J. — The  action  was  brought  against  defend- 
ant Mclnerney  to  dissolve  a  copartnership,  and  for  an  ac- 
counting. Plaintiff  also  asked  that  certain  property  be  de- 
clared to  be  partnership  property,  and  be  distributed  be- 
tween plaintiff  and  defendant  as  partners.  Mclnerney 
answered  and  denied  the  existence  of  the  partnership  and 
all  allegations  made  by  plaintiff  in  respect  thereto.  In  this 
state  of  the  pleadings  a  trial  was  had  and  an  interlocutory 
decree  was  entered.  No  findings  were  made,  but  it  was 
decreed  that  plaintiff  and  defendant  did  prior  to  May,  1870, 
enter  into  and  form  a  copartnership  for  the  purpose  of  buy- 
ing and  selling  real  estate,  and  subsequently  did  buy  and 
sell  real  estate  in  pursuance  of  the  partnership  agreement, 
and  that  plaintiff  was  entitled  to  have  said  partnership  dis- 
solved, and  a  referee  was  appointed  to  state  an  account.  This 
decree  bears  date  May  2,  1889.  Subsequently,  January  9, 
1891,  plaintiff  filed  a  supplemental  complaint,  bringing  in 
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and  making  defendants  George  W.  Burnett,  the  Humboldt 
Savings  and  Loan  Society,  and  Patrick  Caliill.  In  this  sup- 
plemental complaint  it  is  alleged,  inter  alia,  that  in  1884 
Mclnerney  conveyed  to  Burnett  certain  property,  alleged 
to  have  been  the  property  of  the  copartnership,  to  secure 
payment  to  Burnett  of  the  sum  of  two  thousand  seven  hun- 
dred and  fifty-six  dollars  and  ninety  cents  to  redeem  the 
land  from  foreclosure  sales  upon  mortgages  existing  on  the 
land  when  the  same  were  purchased  for  the  copartnership; 
and  also  that  defendant  Mclnerney  in  1884,  after  the  com- 
mencement of  this  action,  assigned  and  conveyed  to  said 
Cahill,  for  the  benefit  of  the  creditors  of  Mclnerney,  all  the 
real  and  personal  property  of  Mclnerney ;  that  Cahill  never 
filed  an  inventory  or  qualified  as  such  assignee,  and  sub- 
sequently Mclnerney  settled  with  his  creditors.  Burnett 
answered,  admitting  the  conveyance,  but  denied  that  it  was 
intended  as  a  mortgage.  Cahill  also  answered,  admitting 
the  conveyance  to  him,  but  alleging  that  Mclnerney  was 
indebted  to  him,  and  demanded  payment  out  of  the  interest 
of  Mclnerney. 

Later  other  supplemental  complaints  were  filed  charging 
that  Mclnerney  had  conveyed  since  the  commencement  of 
the  action  other  interests  in  the  land,  and,  among  others, 
that  M.  C.  Hassett  had  acquired  an  interest  by  conveyance 
from  Mclnerney,  and  that  Hassett  acquired  such  interest 
with  full  notice  of  the  rights  of  plaintiff  in  respect  to  the 
land.  Answers  were  interposed  to  these  supplemental  com- 
plaints, a  trial  had,  findings  made,  and  a  decree  was  entered. 

The  first  objection  to  the  judgment  is  that  the  court  erred 
in  decreeing  that  plaintiff  have  and  recover  from  Thomas 
Mclnerney  and  the  other  defendants  an  undivided  one-half 
of  the  property  (describing  it).  Supposing  Mclnerney  to 
be  merely  the  trustee  of  plaintiff,  this  certainly  was  a  very 
uniLsual  form  for  a  decree.  The  title  was  left  in  Mclnerney, 
but  by  the  judgment  plaintiflF  would  be  let  into  joint  pos- 
session with  the  defendants.  This  is  a  proper  form  of  a 
judgment  in  ejectment,  but  not  in  an  action  by  a  cestui  que 
trust  to  get  the  title  from  his  trustee.  But  the  action  was 
for  a  dissolution  of  a  copartnership.  In  such  case  the  real 
estate  should  be  treated  as  personal  property  and  sold  to 
pay  debts,  if  there  are  any,  and  the  residue  distributed. 
{Coward  v.  Clanton,  79  Cal.  23;  Bates  v.  Babcock,  95  Cal. 
479.*) 

t  29  Am.  St.  Rep.  133. 
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In  this  case  the  property  was  disfrilnited  Bul^JK-t  to 
several  liens  to  secure  partnership  dehts,  and  even  snhjecl 
to  liens  to  secure  the  individual  dohls  of  (»ach  of  the  part- 
ners. Unless  the  parties  consent  to  such  a  decree  it  should 
not  be  entered.  To  have  their  interests  severed  is  itself  a 
relief  to  which  each  partner  is  entitled. 

But  the  court  has  no  power  to  declare  that  certain  debts, 
and  especially  costs,  shall  constitute  liens  u[)on  the  partner- 
ship property.  If  the  costs  or  indebtedness  was  properly  pay- 
able out  of  the  partnership  assets,  the  court  could  and  should 
have  caused  a  sale  to  be  made  of  the  assets,  and  could  have 
ordered  such  claims  paid  from  the  proceeds;  but  a  lien 
cannot  be  created  by  the  court  upon  the  partnership  proper- 
ty or  upon  the  portions  assigned  to  the  parties. 

Cahill  filed  no  cross-complaint.  lie  asked  for  afHnnative 
relief  in  his  answer,  but  this  Was  not  served  on  Mclnerney, 
nor  did  Mclnerney  answer  it  as  a  cross-complaint.  No  issue 
was  made  between  Cahill  and  Mclnerney,  and  no  judgment 
could  have  been  rendered  establishing  as  against  Mclnerney 
a  money  demand. 

Hassett,  having  been  made  a  defendant  by  a  supplemental 
complaint,  answered  admitting  that  he  had  acquired  an 
interest  in  the  property  described  in  the  complaint  since 
the  commencement  of  the  action,  but  denied  that  plaintiff 
had  any  title  to  or  interest  in  the  property  as  partner  or 
otherwise.  In  the  findings  the  court  finds  that  several  judg- 
ments were  rendered  against  Mclnerney  under  which  exe- 
cution sales  were  made;  that  Hassett  succeeded  to  the  inter- 
ests of  the  purchasers,  and  that  sheriff's  deeds,  in  pursuance 
of  the  sales,  were  made  to  Hassett  or  his  grantors.  It  does 
not  find  what  interest  Hassett  has  in  the  property,  or  whether 
he  has  any,  but  that  he  has  none  except  "in  the  share  or 
portion  thereof  belonging  to  the  defendant  Mclnerney." 
Supposing  this  to  be  intelligible  language,  it  is  yet  a  failure 
to  define  either  the  interest  of  Hassett  or  Mclnerney.  In  the 
decree,  as  stated,  nothing  is  adjudged  to  either  Mclnerney  or 
Hassett.  The  plaintiflF  merely  recovers  from  them  and  the 
other  defendants  an  undivided  one-half  of  the  pioperty.  In 
the  conclusion  of  the  decree,  however,  it  is  provided,  refer- 
ring to  a  possible  sale  of  the  property  and  the  pajment  of 
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certain  demands,  "if  any  money  remains  of  the  respective 
halves  of  the  plaintiffs  and  defendants,  the  same  shall  be 
paid  to  them  or  their  attorneys  respectively."  To  what  de- 
fendants or  in  what  proportions  is  not  stated.  In  short,  the 
findings  and  decree  are  formed  on  the  idea  that  the  plaintiff 
is  suing  to  recover  specific  property  from  the  defendants,  and 
not  to  obtain  the  dissolution  of  a  partnership,  the  liquida- 
tion of  its  debts  and  the  distribution  of  its  assets. 

The  judgment  in  favor  of  Burnett  is  also  erroneous,  as  it 
is  not  supported  by  the  findings. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Grim.  No.  608.    Department  One.— ^une  23,  1900.] 
THE  PEOPLE,  Respondent,  v.  D.  E.  ROACH,  Appellant. 

Cbuonal  Law— Assault  With  Intent  to  Comiht  Rape — Girl  Undeb 
Aqe  of  Consent — Force  and  Consent  not  Involved. — ^Upon  the 
trial  of  a  defendant  accused  of  an  assault  with  intent  to  com- 
mit rape  upon  a  young  girl  under  the  age  of  legal  consent,  neither 
the  element  of  force  nor  the  question  of  consent  has  any  applica- 
tion. The  prosecutrix  could  not  consent,  and  the  law  resists  for 
her. 

Id. — Intent  of  Defendant,  How  Judged. — ^The  intent  of  the  defend- 
ant is  to  be  judged  by  his  conduct,  and  not  by  the  conduct  of 
the  prosecutrix. 

Id. — ^EviDENGB— Dbolabation  of  Defendant. — ^Evidence  is  admissible 
to  prove  a  declaration  of  the  defendant  made  shortly  after  the 
assault,  which  tended  to  cast  some  light  upon  his  intent,  and 
which  had  reference  to  his  encounter  with  the  prosecutrix. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
umne County  and  from  an  order  denying  a  new  trial.  G.  W. 
Niool,  Judge. 

The  facts  are  stated  in  the  opinion. 
^Txxi^,  Cal. — 3 
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J.  B.  Curtin,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  aiid  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Kespondent. 

CHIPMAN,  C. — Information  for  assault  with  intent  to 
commit  rape.  The  jury  returned  a  verdict  of  guilty  as 
charged  in  the  information,  and  judgment  was  entered 
thereon  that  defendant  be  imprisoned  at  Folaoni  for  the 
term  of  eight  years.  The  ap[)oal  is  from  the  judgment  and 
from  the  order  denying  defendant's  motion  for  a  new  trial. 

1.  It  is  contended  that  the  verdict  was  contrary  to  the 
evidence.  It  appears  that  the  alleged  assault  was  ufwn  a  girl 
under  the  age  of  fourteen  years  and  hence  under  the  age  of 
consent. 

Defendant  claims  that  the  evidence  fails  to  bring  the  case 
within  the  rule  laid  down  in  People  v.  Fleming,  94  Cal.  308, 
where  it  was  said:  "The  assault  must  have  been  made  with 
intent  to  commit  rape  notwithstanding  all  possible  resist- 
ance that  could  be  made.  The  intent  must  have  been  to 
perpetrate  the  crime  at  all  events  regardless  of  what  the 
prosecutrix  might  or  could  do  to  prevent  it."  In  that  case 
the  female  was  of  the  age  of  twenty-four  years,  and  force 
was  a  necessary  element  of  the  crime,  and  so  also  was  consent 
a  question  necessarily  involved.  In  the  present  case  neither 
the  element  of  force  nor  the  question  of  consent  has  any  ap- 
plication. The  prosecutrix  could  not  consent,  and  the  law 
resists  for.her.  (People  v.  VerdegreeUj  106  Cal.  211.*)  We 
must  judge  of  defendant's  intent  by  his  conduct  and  not 
by  that  of  his  victim.  There  were  certain  unmentionable 
acts  on  his  part  which  clearly  showed  his  intent  to  have 
sexual  intercourse  with  the  girl,  and  from  all  the  facts  and 
circumstances  we  think  it  sufficiently  appeared  that  his  intent 
was  to  have  carnal  intercourse  with  the  girl.  If  he  had 
succeeded  it  would  have  been  rape,  with  or  without  force 
and  with  or  without  her  consent,  and  it  must  follow  that 
as  his  intent  was  to  violate  the  person  of  the  girl,  it  con- 
stituted an  assault  with  intent  to  commit  rape. 

In  People  v.  Courier,  79  Mich.  366,  the  court  said:  "In 
cases  of  this  kind  it  is  not  necessary  that  it  should  be  shown, 

1  46  Am.  St.  Rep.  234. 
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as  in  rape,  that  the  accused  intended  to  gratify  his  passion  at 
all  events.  If  he  intended  to  have  sexual  intercourse  with  the 
child,  and  took  steps  looking  toward  such  intercourse,  and 
laid  hands  upon  her  for  that  puq)ose,  although  he  did  not 
mean  to  use  any  force,  or  to  complete  his  attempt  if  it  caused 
the  child  pain,  and  desisted  from  his  attempt  as  soon  as  it 
hurt,  he  yet  would  be  guilty  of  an  assault  with  intent  to  com- 
mit the  crime  charged  in  the  information." 

In  State  v.  Sherman,  106  Iowa,  684,  an  instruction  was 
held  good  that  charged  that  if  the  defendant  asked  or  caused 
the  child  to  lie  down  upon  the  ground  and  disarranged  her 
clothing,  for  the  purpose  of  having  intercourse  with  her,  it 
would  constitute  an  assault,  and  if  in  addition  the  jury  should 
find  that  it  was  defendant's  intention  in  so  doing  to  carnally 
know  her,  and  she  was  then  under  the  age  of  consent,  and 
nothing  further  be  shown,  the  defendant  would  be  guilty  of 
assault  with  intent  to  commit  rape. 

2.  It  is  claimed  that  the  court  erred  in  overruling  defend- 
ant's objection  to  the  following  question,  and  in  refusing  to 
strike  out  the  answer  thereto :  "Q.  What  did  you  hear  the 
defendant  say,  if  anything?"  The  question  related  to  what 
defendant  said  when  she  returned  to  the  room  for  her  cloth- 
ing and  just  after  she  returned  to  her  own  room  and  was 
dressing.  The  answer  was :  "Well,  he  said  I  was  a  fool ;  if  I  had 
any  sense  I  would  stay  there  and  make  lots  of  money,  because 
I  was  young,  and  people  would  naturally  take  me  because  I 
was  young."  This  remark  was  made  to  her  mother,  who,  it 
seems,  was  a  disreputable  character  and  had  shown  a  disposi- 
tion to  help  defendant  in  the  accomplishment  of  his  purpose 
in  the  early  stage  of  his  e£Forts,  for  she  came  into  the  bedroom 
while  her  daughter  was  struggling  with  defendant  and  told 
her  to  be  quiet;  that  he  wouldn^t  hurt  her,  and  went  out  with- 
out giving  her  any  assistance.  The  remark  of  defendant,  now 
objected  to,  tended  to  cast  some  light  on  his  intent  in  going  to 
the  room  and  manifestly  had  reference  to  the  encounter  he 
had  just  experienced  with  the  girl,  and  was  clearly  admissible. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J. 


[L.  A.  No.  694.     Department  One.— June  23,  1900.] 

R.  Y.  McBRIDE,  Appellant,  v.  T.  E.  NEWIJN,  County 
Clerk,  ete.,  et  al.,  Respondents. 

Injunction — Tazfateb — ^Illeoal  Claim  Against  Ck)UNTT  roB  Peikt- 
ING. — A  taxpayer  cannot  maintain  an  action  to  enjoin  tlie  board  of 
supervisors  from  aHowing  an  alleged  illegal  claim  against  the 
county  for  printing;  nor  can  he  in  that  action  enjoin  the  auditor 
and  treasurer  from  acting  officially  upon  such  claim. 

Id, — Quasi  Judicial  Action  of  Supebvibobs — Pbesumption. — ^The 
board  of  supervisors,  in  passing  upon  a  claim  against  the  county, 
acts  in  a  qttaei  judicial  capacity;  and  it  must  be  presumed  that  the 
board  will  do  its  duty,  and  will  reject  the  claim  if  it  is  illegal. 

Id. — ^Pleading — Insufficient  Allboations. — A  complaint  to  enjoin  the 
allowance  and  payment  of  an  illegal  claim  for  printing,  which 
does  not  allege  that  any  claim  therefore  has  been  made  out  or  filed 
with  the  board  of  supervisors,  or  that  any  such  claim  will  be  pre- 
sented, is  fatally  defective. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hester  &  Ladd,  for  Appellant. 

Flint  &  Barker,  J.  A.  Donnell,  District  Attorney,  and 
James  C.  Rives,  Successor,  for  Respondents. 

COOPER,  C— The  court  sustained  a  demurrer  to  the  com- 
plaint, and  judgment  was  entered  for  defendants.  This  ap- 
peal is  from  the  judgment  and  for  the  purpose  of  reviewing 
the  order  sustaining  the  demurrer. 

The  action  was  brought  by  plaintiff,  as  a  taxpayer,  for  the 
purpose  of  enjoining  the  board  of  supervisors  of  Los  Angeles 
county  from  allowing  or  ordering  a  warrant  drawn,  the  au- 
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ditor  of  the  county  from  drawing  the  same,  and  the  treasurer 
from  paying  any  such  warrant  for  a  claim  of  defendants  Prid- 
ham  and  Faulkner  for  printing  a  supplemental  register  of  the 
county,  which  claim  for  printing  is  alleged  to  be  illegal  for 
certain  reasons  not  necessary  to  be  discussed  in  this  opinion. 
The  demurrer  was  properly  sustained.  The  case  is  clearly 
within  the  rule  laid  down  in  Linden  v.  Case,  46  Cal.  172,  and 
Merriam  v.  Board  of  Supervisors,  72  Cal.  519. 

The  board  of  supervisors,  in  passing  upon  a  claim,  act  in  a 
quasi  judicial  capacity.  (Colusa  County  v.  Jarnett,  55 
Cal.  375 ;  McFarland  v,  McCouen,  98  Cal.  331 .)  In  the  latter 
case  the  plaintiff  presented  an  itemized  bill  against  the  county 
for  services  alleged  to  have  been  performed  as  constable,  and 
the  board  of  supervisors  allowed  the  claim  and  ordered  the 
warrant  drawn.  The  defendant,  as  auditor,  refused  to  pay 
the  warrant  and  attenjpted  to  show  that  plaintiff  never  in  fact 
performed  any  services  for  the  county.  This  court  held  the 
adjudication  of  the  board  of  supervisors,  as  to  the  fact  of 
whether  or  not  the  services  had  been  performed,  final  and 
conclusive.  In  the  opinion  it  is  said :  "The  claim  of  respond- 
ent for  fees  in  payment  of  services  as  constable  was  one  which 
the  board  of  supervisors  had  jurisdiction  to  hear  and  deter- 
mine." The  board  of  supervisors,  being  the  body  clothed 
with  quasi  judicial  functions,  is  the  appropriate  tribunal  to 
pass  upon  the  claim  which  it  is  alleged  will  be  allowed.  We 
must  presume  that  the  board  will  do  its  duty,  and  if  the 
claim  is  illegal  that  it  will  be  rejected.  In  order  for  the  court 
to  have  issued  an  injunction  in  this  case  it  would  have  to  de- 
termine that  a  tribunal  possessing  judicial  powers  was  intend- 
ing to  and  would  violate  the  law.  If  an  injunction  would  lie 
in  such  case,  on  the  same  principle  it  would  lie  against  the 
superior  court  in  case  it  were  allep:ed  that  such  court  intended 
to  decide  some  case  contraiy  to  law. 

The  complaint  is  fatally  defective  in  other  respects.  It  is 
not  alleged  that  any  claim  for  said  printing  has  been  made 
out  or  filed  with  the  board  of  supervisors,  or  that  any  such 
claim  will  be  presented.  The  cases  cited  by  appellant  arc  not 
in  conflict  with  what  has  here  been  said.  In  Winn  v.  Shaw, 
<S7  Cal.  0:>2,  the  action  was  for  the  purpose  of  restraining  the 
auditor  from  drawing  his  warrant  for  the  purchase  jn-ice  of 
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land  which  the  board  of  supervisors  had  no  power  to  purchase 
without  publishing  notice  as  required. 

In  Bradford  v,  San  Francisco,  112  Cal.  537,  the  action  was 
for  the  purpose,  among  other  things,  of  enjoining  the  board 
of  supervisors  from  incurring  an  indebtedness  and  le\'ying  a 
tax  in  violation  of  the  County  Government  Act  and  in  excess 
of  the  revenue  provided  for  the  fiscal  year. 

We  advise  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarlaud^  J. 


[L.  A.  No.  634.    Department  One.— June  25,  1900.] 

R.  M.  DOUGLASS,  Respondent,  v.  B.  E.  WILLARD,  Appel- 
lant. 

QuiXTiNO  TiTLB — Pleading — ^Evidencb — Priority  op  Registry — ^Bur- 
den or  Proof — Bona  Fide  Purchaser — Reopening  Case. — In  an 
action  to  quiet  title,  where  the  complaint  was  in  the  usual  form, 
and  tlie  defendant  pleaded  title,  but  neitticr  party  alleged  the  source 
of  title,  and  plaintiff  proved  a  prima  facie  title  under  execution 
and  rested,  whereupon  the  defendant  proved  a  deed  from  the  execu- 
tion debtor  made  long  prior  to  the  sale  under  execution,  but  recorded 
after  the  certificate  of  sale  and  prior  to  the  sheriff's  deed,  the 
burden  of  proof  was  shifted  upon  the  plaintiff  to  show  that  he  was 
a  bona  fide  purchaser  for  value,  without  notice  of  defendant's  deed, 
and  the  court  had  discretion  to  allow  plaintiff  to  reopen  his  case, 
and  make  such  proof. 

Id. — Sufficiency  of  Findings. — Findings  that  plaintiff  purchased  the 
premises  for  the  sum  of  two  hundred  dollars,  and  paid  the  same 
amount  therefor,  and  at  the  time  had  no  notice,  actual  or  con- 
structive, that  the  premises  had  been  before  sold  and  conveyed  to 
the  defendant  or  to  anyone,  sufficiently  show  that  plaintiff  was  a 
bona  fide  purchaser  for  a  valuable  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Couit  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 
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William  Fitzgerald,  for  Appellant. 
E.  W.  Sargent,  for  Respondent. 

HAYNES,  C. — ^Action  to  quiet  title.  Findings  and  judg- 
ment were  for  the  plain tiflp,  and  the  defendant  appeals  from 
the  judgment  and  from  an  order  denying  a  new  trial. 

The  complaint  was  in  the  usual  form,  alleging  that  the 
plaintiff  is  the  owner  in  fee  simple  of  the  descriljed  lot,  that 
defendant  claims  an  interest  therein  adverse  to  the  plaintiff, 
and  that  her  claim  is  without  right,  etc.  The  answer  denied 
these  allegations,  and  alleged  that  defendant  was  the  owner 
in  fee  simple.  Neither  referred  in  any  manner  to  the  source 
of  title  under  which  they  respectively  claimed. 

The  plaintiff  gave  evidence  showing  a  valid  sale  by  a  con- 
stable of  the  lot  in  question  under  a  judgment  rendered  by  a 
justice  of  the  peace  against  J.  II.  Melvill,  the  plaintiff  being 
the  purchaser,  that  the  certificate  of  sale  was  duly  recorded 
on  October  23,  1896,  the  execution  of  a  deed  to  the  plaintiff, 
and  that  the  deed  was  recorded  April  23, 1897.  It  was  stipu- 
lated that  the  title  to  the  lot  in  question  was  vested  in  said 
Melvill  on  February  26, 1889,  and  the  plaintiff  then  rested. 

The  defendant  introduced  a  deed  executed  by  said  Melvill 
to  her  on  May  1, 1894,  and  recorded  April  17,  1897,  after  the 
certificate  of  sale  to  the  plaintiff  was  recorded,  and  six  days 
before  his  deed  was  recorded,  and  the  defendant  then  rested. 

The  plaintiff  immediately  moved  the  court  to  reopen  the 
case  and  permit  him  to  show  that  plaintiff  was  a  purchaser  for 
a  valuable  consideration  and  without  notice  that  the  defend- 
ant or  any  person  other  than  said  Melvill  had  any  interest  in 
said  lot.  This  motion  was  granted  over  defendant's  objection, 
and  an  exception  was  taken.  The  plaintiff  thereupon  intro- 
duced evidence  tending  to  show  that  he  was  a  bona  fide  pur- 
chaser in  good  faith,  and  without  notice,  and  for  a  valuable 
consideration. 

If  it  be  conceded  that  plaintiff  could  not  have  introduced 
this  evidence  otherwise  than  by  motion  and  leave  of  the  court, 
it  was  clearly  within  the  discretion  of  the  court  to  grant  it. 
After  the  defendant  had  introduced  her  deed,  prior  in  date  to 
that  of  plaintiff,  tlio  burden  was  then  shifted  to  plaintiff  to 
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show  that  his  purchase  was  for  value,  without  notice,  and 
prior  to  the  recording  of  the  defendant's  deed.  {Long  v.  Dol- 
larhide,  24  Cal.  218.) 

It  is  only  in  cases  of  abuse  of  discretion  that  this  court  will 
interfere  with  an  order  of  the  lower  court  allowing  additional 
evidence  to  be  introduced  by  a  party  after  he  has  once  rested. 
It  is  contended  that  there  is  no  finding  that  the  plaintiff  was 
a  purchaser  for  a  valuable  consideration.  It  is  found  by  the 
court  that  plaintiff  purchased  the  premises  for  the  sum  of  two 
hundred  dollars  and  paid  the  said  amount  therefor,  and  at  the 
time  '^had  no  notice,  actual  or  constructive,  that  said  J.  II. 
Melvill  had  sold  or  conveyed  said  premises  to  the  defendant 
B.  E.  Wiilard,  or  to  any  person."  This  certainly  is  a  finding 
that  plaintiff  was  a  purchaser,  and  two  hundred  dollars  is  cer- 
tainly a  valuable  consideration.  (See  Forman  v.  Wallace^  75 
Cal.  552.) 

This  disposes  of  the  only  points  urged  in  defendant's  brief. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  McFarland,  J. 


[L.  A.  No.  606.    Department  One.— ^une  25, 1900.] 

ADALINE  SCHWIND,  Respondent,  v.  HERBERT  S. 
HALL  et  al.,  Defendants.  Cai.iRLES  M.  SHORT- 
RIDGE,  Appellant. 

FOBEOLOSUBE     OF     MOBTOAGE — PLEADING — NONPATMENT     OF     NOTB     Ilf- 

DOBSED  Befobe  Matubitt — SuppoBT  OF  JUDGMENT. — In  an  action 
to  foreclose  a  mortgage  by  the  indorsee  of  a  note  which  was  payable 
"on  or  before  two  years  after  date,"  with  interest  payable  semi- 
nnnually,  etc.,  where  the  complaint  shows  an  indorsement  and  de- 
livery by  the  payee  to  the  plaintiff  less  than  thirty  days  after  the 
date  of  the  note  and  continuous  ownersliip  of  the  note  and  mort- 
gage by  plaintiff  thereafter,  and  alh»gps  payment  of  the  interest 
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for  one  year,  and  that  the  principal  and  interest  thereafter  accruing 
according  to  the  terms  of  the  note  ''still  remains  due  and  unpaid 
from  the  defendant  [mortgagor]  to  this  plaintiff,"  is  sufficient 
to  support  a  judgment  for  the  plaintiff  against  the  mortgagor. 

Id. — Deicubbeb  fot  Uncertainty— Habmlebs  Ruuno — ^Failubb  to 
PliBAD  Patuent. — Where  the  mortgagor  answered  the  complaint, 
but  failed  to  plead  payment  as  a  defense,  the  overruling  of  a  de- 
murrer interposed  by  him  to  the  complaint  for  imcertainty  as  to  the 
allegation  of  nonpayment,  in  not  alleging  that  the  note  was  not 
paid  by  him  to  the  payee  before  the  indorsement  to  the  plaintiff, 
nor  by  the  payee  as  indorser,  if  erroneous,  is  harmless,  and  cannot 
prejudice  any  substantial  right  of  the  mortgagor. 

Id. — ^Possession  of  Note  Pbiica  Facie  Eyidenox  or  Nonpatment. — 
The  possession  of  the  note  by  the  payee,  and  by  the  plaintiff  from 
the  date  of  the  indorsement,  is  prima  facie  evidence  that  it  was 
not  paid  to  either  of  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    E.  P.  Unangst,  Judge. 

The  note  secured  by  the  mortgage  was  dated  March  27, 
1895,  and  was  for  the  sum  of  four  thousand  five  hundred 
dollars,  with  interest  thereon  from  date  until  payment,  at 
the  rate  of  eight  per  cent  per  annum,  payable  semi-annually, 
and,  if  not  so  paid,  then  to  be  added  to  and  become  part  of 
the  principal.  The  indorsement  of  the  note  and  assign- 
ment of  the  mortgage  was  made  by  the  payee  to  the  plain- 
tiflE  April  24,  1895,  prior  to  the  maturity  of  any  payment 
of  interest  on  the  note.  Further  facts  are  stated  in  the 
opinion. 

John  E.  Richards,  and  Samuel  M.  Shortridge,  for  Appel- 
lant. 

The  complaint  is  insufficient  as  against  the  demurrer. 
It  is  a  well-settled  rule  of  pleading  that  in  an  action  brought 
to  recover  upon  a  promissory  note,  it  is  essential  that  the 
plaintiff  should  allege  that  the  note  has  not  been  paid.  {Ryan 
V.  Holliday,  110  Cal.  335;  Notman  v.  Green,  90  Cal.  172; 
Scroufe  v.  Clay,  71  Cal.  123;  Hurley  v,  Ryan,  119  Cal.  71; 
Bank  of  Shasta  v,  Boyd,  99  Cal.  604.)  It  is  also  the  well- 
established  rule  in  this  stale  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader.  (Callahan  v. 
Loughran,  102  Cal.  476;  Glide  v.  Dwyer,  83  Cal.  477;  Hays 
V.  Steiger,  76  Cal.  r)r)5;  Collins  v.  Toicnscnd,  58  Cal.  608.) 
No  mere  i)rc::Uinption  of  evidence  upon  the  trial,  from  pos- 
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session  of  the  note,  can  be  indulged  in  favor  of  tlic  pleader, 
who  must  definitely  allege  its  nonpayment. 

C.  W.  Cobb,  Graves  &  Graves,  and  D.  W.  Burchard,  for 
Respondent. 

Possession  and  ownership  of  the  note  are  averred  both  in 
the  original  payee,  before  the  indorsement,  and  in  the  in- 
dorsee thereafter,  and  the  law  raises  a  presumption  of  non- 
payment against  the  maker  from  such  possession  and  own- 
ership. {Farmers'  etc.  Bank  v.  Christensen,  51  Cal.  571; 
Turner  v.  Turner,  79  Cal.  565.)  Under  the  facts  of  the 
case,  any  possible  error  in  overruling  the  denmrrer  could 
not  have  substantially  prejudiced  the  mortgagor,  and  cannot 
therefore  be  ground  for  reversal.  (Code  Civ.  Proc.,  sec.  475; 
Gassen  v.  Bower,  72  Cal.  555;  Shadf  v.  Sisson  etc,  Co.,  115 
Cal.  371;  Sloane  v.  Southern  Cal.  Ry.  Co,,  111  Cal.  686; 
Smith  V.  Smith,  119  Cal.  183;  Alexander  r.  Central  Lum- 
ber Co.,  104  Cal.  532.) 

GRAY^  C. — This  is  an  action  on  a  promissory  note  and 
to  foreclose  a  mortgage  executed  by  the  appellant  Shortridge 
to  the  defendant  Herbert  S.  Hall,  who  indorsed  and  deliv- 
ered said  note  and  assigned  said  mortgage  to  plaintiff. 

The  defendants,  other  than  Shortridge,  made  default. 
Shortridge  demurred  to  the  complaint  for  want  of  facts  and 
on  the  ground  that  it  was  uncertain  in  its  allegations  as  to 
nonpayment.  On  his  demurrer  being  overruled  he  answered, 
and  on  a  trial  plaintiff  obtained  judgment  against  him,  from 
which  he  appeals,  and  in  support  thereof  relies  solely  on  the 
insufficiency  of  the  complaint.  The  complaint  shows  that 
the  note  was  drawn  payable  "on  or  before  two  years  after 
date,*'  and  that  some  twenty-seven  days  after  its  execution 
the  defendant  Hall  "assigned  said  note  by  indorsing  the 
same  on  the  back  thereof,  and  delivering  the  same  to  this 
plaintiff."  The  allegation  of  nonpayment  of  the  note  is  as 
follows:  "That  interest  was  paid  thereon  to  the  twenty-sev- 
enth day  of  March,  189(i;  which  said  payments  have  been 
indorsed  on  the  said  promissory  note,  and  the  sum  of  four 
thousand  five  hundred  dollai*s,  United  States  gold  coin,  the 
principal  sum  in  said  promissory  note  and  mortgage,  to- 
gether with  interest  thereon  at  (ho  rate  of  eight  per  cent 
per  annum,  compounded  as  in  snid  nolo  prov'ulrd.  from  the 
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twenty-seventh  day  of  March,  1896,  still  remains  due  and 
unpaid  from  the  said  defendant,  Charles  M.  Shortridge,  to 
this  plaintiflF." 

Appellant's  contention  is  that  the  complaint  fails  to  show 
that  the  note  was  not  paid :  1.  By  the  appellant  to  Hall  while 
he  was  the  payee  and  holder  thereof;  2.  By  Hall  to  the 
plaintiff  herein  during  the  time  that  he  was  liable  thereon 
as  an  indorser,  and  after  skid  note  became  due. 

The  allegation  of  delivery  of  the  note  by  Hall  to  plaintiff 
at  the  time  it  was  indorsed,  and  that  plaintiff  was  subse- 
quently the  owner  and  holder  of  it  shows  prima  facie  that 
the  note  had  not  been  paid  prior  to  such  indorsement  and 
delivery,  for  the  possession  of  the  note  in  the  payee  or  in- 
dorsee is  prima  facie  evidence  that  it  has  not  been  paid. 
(Turner  v.  Turner,  79  Cal.  565.)  If  the  note  had  been 
paid  by  any  person  it  would  have  operated  as  a  discharge 
of  it,  and  also  of  the  mortgage,  and  appellant  might  have 
pleaded  such  payment  as  a  defense  to  the  action.  He  did 
nothing  of  the  kind,  though  he  further  defended  the  action. 
Therefore,  it  is  not  unreasonable  to  presume  that  he  had  no 
such  defense,  and  that  he  was  in  no  way  misled  or  other- 
wise injured  by  the  action  of  the  court  in  overruling  his 
demurrer.  This  case  should  be  distinguished  from  such 
cases  as  Ryan  v.  Holliday,  110  Cal.  335,  and  other  cases 
cited  by  appellant,  in  which  there  was  an  entire  absence 
of  any  allegation  in  the  complaint  as  to  nonpayment.  The 
most  that  can  be  said  against  the  complaint  herein  is  that 
it  is  not  as  clear  and  certain  as  it  should  have  been  in  its 
allegation  showing  a  breach  of  the  contract  sued  on.  It 
contains,  however,  in  addition  to  other  allegations  tending 
to  show  nonpayment  of  the  note,  a  clear  statement  that  the 
principal  and  part  of  the  interest  on  the  note  is  unpaid  to 
the  plaintiff  by  the  one  from  whom  it  is  primarily  due.  We 
think  the  complaint  sufficient  to  support  the  judgment 
against  this  appellant,  and  if  the  court  erred  in  overruling 
the  demurrer  such  error  should  be  disregarded  because  it 
did  not  mislead  defendant,  was  merely  technical  in  its  char- 
acter, and  was  in  no  way  prejudicial  to  any  substantial  right 
of  defendant.  (Oassen  v..  Bower,  72  Cal.  555;  flolland  v. 
McDade,  125  Cal.  353.) 

We  advise  that  the  judgment  be  affirmed. 


44  Field  v.  Burr.  [129  Cal. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  McFarland,  J. 


[L.  A.  No.  650.    Department  Two.— June  25,  1000.] 
D.  W.  FIELD,  Appellant,  v.  JOHN  BURR,  Sheriff,  etc., 
Defendant.     CAROLINE   KOSTER,  Intervenor  and 
Respondent. 

Findings — ^Immatebial  Variance — Judgment. — ^Where  the  findings  of 
fact  are  full  and  explicit,  a  judgment  entered  thereon  in  favor  of 
and  intervenor  will  not  be  reversed  merely  because  in  the  conclusions 
of  law  the  word  "plaintiff"  is  inadvertently  used  for  "intervenor." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  arc  stated  in  the  opinion. 

Mulford  &  Pollard,  for  Appellant. 

W.  J.  Variel,  for  Defendant. 

E.  E.  Powers,  for  Intervenor  and  Respondent 

SMITH,  C. — Appeal  from  a  judgment  for  intervenor  in 
a  suit  for  the  recovery  of  personal  property  levied  upon  by 
defendant,  as  sheriff,  under  attachment  in  favor  of  plaintiff 
against  third  party. 

The  findings  are  unusually  full  and  explicit,  but  in  the 
conclusions  of  law  the  word  "plaintiff"  is  inadvertently  used 
for  "intervener,"  which  is  the  ground  urged  for  reversal. 
(Dougherty  v.  Ward,  89  Cal.  81.) 

We  recommend  that  the  judgment  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afiirmod. 

McFarland,  3.,  Temple,  J.,  Ilenshaw,  J. 
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[L.  A.  No.  667.    Department  Two.— June  25,  1900.] 
JOHN  H.  WISE,  Appellant,  v.  S.  D.  BALLOU,  Respondent. 

Appeal — Findings — Sufpicienct  of  Evidence — New  Tbial — Judg- 
ment.— Upon  appeals  from  a  judgment  and  from  an  order  denying 
a  motion  for  a  new  trial,  neither  of  which  is  taken  within  sixty 
days  after  the  denial  of  the  motion,  the  appeal  from  the  order  will 
be  dismissed,  and  the  question  of  the  sufficiency  of  the  evidence  to 
justify  the  findings  and  decisions  cannot  be  considered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new 
trial.    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves,  for  Appellant 

P.  A.  Dom,  for  Respondent. 

HAYNES,  C. — ^Claim  and  delivery  to  recover  possession 
of  five  hundred  sacks  of  wheat,  or  their  value.  The  defend- 
ant -had  judgment  and  the  plaintifif  appeals  therefrom  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  only  point  made  by  appellant  and  upon  which  he 
rests  his  case  is  that  the  evidence  is  insufficient  to  justify 
the  decision. 

Respondent  makes  the  point  that  the  sufficiency  of  the 
evidence  to  justify  the  findings  and  decision  cannot  be  con- 
sidered, because  the  appeal  was  taken  more  than  sixty  days 
after  the  entry  of  the  judgment,  and  more  than  sixty  days 
after  the  order  denying  a  new  trial. 

The  judgment  was  entered  February  11,  1898,  the  order 
denying  a  new  trial  was  made  July  2,  1898,  and  the  notice 
of  appeal  was  filed  and  served  September  1,  1898,  sixty-one 
days  after  the  order  was  entered. 

As  there  is  a  bill  of  exceptions  in  the  record,  errors  of 
law  occurring  upon  the  trial  or  appearing  upon  the  judg- 
ment-roll might  be  considered  upon  this  appeal,  but  it  io 
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conceded  there  are  none;  and  the  appeal  not  having  been 
taken  within  sixty  days  after  the  motion  for  new  trial  was 
denied,  the  question  as  to  the  insufficiency  of  the  evidence 
cannot  be  considered.  (Code  Civ.  Proc.,  sec.  939,  sul>ds.  1, 
3.)  The  appeal  from  the  order  should  therefore  be  dis- 
missed, and  the  judgment  affirmed. 

Gray,  0.,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
from  the  order  is  dismissed  and  the  judgment  affirmed. 
Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[Sac.  No.  685.     Department  Two.— June  25,  1900.] 

J.  P.  FOGARTY,  Appellant,  v.  JOHN  FOGARTY,  Re- 

spondent. 

Wateb  Rights-1-Executbd  Oral  Aobeekent — Easemknt  ix>s  Pipe — 
Usee  of  Wateb — Finding  Aoainbt  Evidence. — In  an  action  in- 
volving a  water  right,  when  the  evidence  showed  that  plaintifTs 
predecessor  had,  hy  an  executed  oral  agreement  with  defendant*^ 
predecessor,  and  for  a  valuable  consideration  acquired  an  equitable 
title  to  the  flow  of  water  upon  his  land  through  a  pipe  connected 
with  a  tank  on  defendant's  land,  which  was  supplied  with  running 
water  from  a  spring,  and  had  by  five  years'  user  of  the  right  agreed 
upon  acquired  the  legal  title  to  the  easement  for  his  pipe,  and  to 
the  use  of  the  water  flowing  from  an  orifice  near  the  surface  of  the 
tank,  to  the  extent  agreed  upon,  a  finding  that  defendants  are 
entitled  to  the  whole  of  the  stream  of  water  flowing  from  the  spring 
is  against  the  evidence. 

Id. — ^Presumption  of  Usee  Unbeb  Aobebicent. — In  the  absence  of  evi- 
dence to  the  contrary,  it  must  be  conclusively  presumed  that  the  sub- 
sequent user  of  the  right  agreed  upon  was  under  the  agreement, 
and  therefore  adverse  as  of  right. 

Id. — Pbescbiptive  Title — Pucadino — Findings — Conjunctive  Denials. 
Where  the  complaint  alleged  ownership  in  the  plaintiff  of  the  whole 
of  the  water  flowing  from  the  spring  and  also  pleaded  a  prescriptive 
title  thereto  under  allegations  that  for  more  than  five  years,  "plain- 
tiff and  his  grantors  have  had  the  continuous,  exclusive,  uninter- 
rupted, peaceable,  notorious,  and  adverse  use,  enjoyment,  and 
possession  of  the  said  water  against  defendant  and  all  others,  with 
the  knowledge  of  all/'  etc.,  conjunctive  denials  of  such  allegations 
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in  the  answer  and  in  the  findings  are  improper;  and  notwithstand- 
ing the  form  of  the  denials  of  the  answer  may  have  been  waived 
at  the  trial,  the  form  of  the  findings  is  not  sufficient  to  negative 
the  claim  of  adverse  user. 

Id. — SUFFICIEKCT  OF  ADVERSE  USEB — ClAIM  OF  RiGHT — KNOWLEDGE  OF 

Advebsb  Paktt. — All  that  is  necessary  to  make  a  user  of  water 
adverse  is  a  claim  of  right  in  the  party  using  it,  and  knowledge 
of  the  adverse  party.  The  user  of  the  water  might  be  adverse, 
without  being  open  or  notorious. 

Id. — Decay  of  Tank — Usee  fbom  Speing — Ck>N8ENT  of  Claimant — 
Succession  of  Title — Right  of  Reoovebt. — ^Where  the  tank  with 
which  plaintiff's  pipe  was  connected  became  decayed,  and  a  sub- 
sequent claimant  of  defendant's  land,  being  defendant's  immediate 
grantor,  declined  to  allow  the  rebuilding  of  the  tank  at  joint  ex- 
pense, and  declared  that  he  had  then  no  use  for  the  water,  and 
plaintiff's  grantor,  by  consent  of  such  claimant,  conected  his  pipe 
directly  with  the  pipe  from  the  spring  so  as  to  take  all  off  the 
water  therefrom,  which  was  so  used  continuously  by  plaintiff  and 
his  grantor  for  eight  years,  plaintiff's  right  of  use  of  the  whole  of 
the  water  flowing  in  the  pipe  from  the  spring  is  good  against 
all  of  the  world,  except  the  successors  in  interest  of  the  owner 
who  agreed  with  the  plaintiff*s  grantor  as  to  the  limited  right  of 
user  frcMn  the  tank;  and,  iff  the  defendant  does  not  establish  suc- 
cession of  his  title  from  such  owner,  plaintiff  is  entitled  to  recover 
as  against  him. 

Apfbal — Obdeb  Denying  New  Trial — Insufficiency  of  Findings. — 
Upon  an  appeal  from  an  order  denying  a  new  trial,  an  objection 
to  the  sufficiency  off  the  findings  cannot  be  urged  as  a  ground  for 
reversal,  and  can  only  be  considered  as  advisory  in  relation  to  fur- 
ther proceedings  in  the  cause,  ui>on  reversal  of  the  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  Nevada 
County  denying  a  new  trial.    F.  T.  Nilon,  Judge. 

The  facts  are  stated  in  the  opinion. 

Thomas  S.  Ford,  for  Appellant. 

J.  M.  Walling,  for  Respondent. 

SMITH,  C— The  suit  was  brought  to  enjoin  the  defend- 
ant from  diverting  water  flowing  in  a  pipe  to  the  land  of  the 
plaintiff,  and  to  quiet  plaintiff's  title  to  the  same.  The 
judgment  was  for  the  defendant,  and  the  appeal  is  from 
an  order  denying  a  new  trial. 

The  plaintiff  is  the  owner  of  a  piece  of  ground  known  as 
the  Doyle  place,  which  for  many  years  has  been  supplied 
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with  water  by  means  of  an  iron  pipe  conveying  water 
thereto  from  a  spring  on  a  place  known  as  the  Thomas 
rancho^  which  is  the  water  in  controversy;  and  one  of  the 
allegations  of  the  complaint  is  ''that  the  plaintiff  and  his 
predecessors  in  title  are,  and  have  been  for  six  years  and 
over  last  past  continuously,  the  owners  of  ...  .  the  said 
stream  of  water."    This  allegation  is  denied  in  the  answer. 

There  is  no  direct  finding  on  the  issue  thus  raised;  but 
it  is  found  that  the  water  was  appropriated  many  years  ago 
by  the  then  owners  of  the  lot  now  owned  by  the  defendant, 
and  known  as  the  Thompson  lot — "the  predecessors  in  inter- 
est of  defendant"  therein;  and  "that  ever  since  the  appro- 
priation of  said  water  defendant  and  his  grantors  have 
been  the  owners  ....  thereof."  But  this  finding — 
which  may  be  regarded  as  inferentially  finding  against  the 
plaintiff  on  the  issue  raised  by  his  allegation  of  ownership 
— cannot  be  sustained ;  for  it  appears  from  the  evidence  that 
the  plaintiff  has  a  clearly  defin^  legal  interest  in  the  water 
right  in  controversy,  which,  to  the  extent  of  the  right,  en- 
titled him  to  a  finding  in  his  favor. 

The  evidence  on  this  point  is  contained  in  the  deposi- 
tion of  Thompson — read  in  evidence  by  defendant — who, 
prior  to  the  year  1869,  was  the  owner  of  the  Thompson  lot. 
The  water  in  question  had,  prior  to  his  coming,  been  diverted 
from  the  Thomas  place  to  the  Thompson  lot  by  means  of  a 
half-inch  lead  pipe,  and  was  then,  and  for  many  years  after- 
ward, collected  in  a  tank  on  the  lot.  Under  these  circum- 
st€Uices,  Thompson  entered  into  an  agreement  with  one 
Quinn — ^the  then  owner  of  the  Doyle  place,  and  predecessor 
in  title  of  plaintiff — under  and  in  accordance  with  which 
Quinn  replaced  the  half-inch  pipe  leading  from  the  Thomas 
ranch  to  the  tank  on  the  Thompson  lot  with  a  one-inch  pipe, 
and  laid  the  half-inch  pipe,  from  the  tank  to  his  house  on 
the  Doyle  place.  The  pipe  was  connected  with  the  tank 
about  six  inches  from  the  top ;  and  it  was  agreed  that  Quinn 
was  to  have  the  surplus  water  from  the  tank.  Under  this 
arrangement  the  water  flowing  through  the  Quinn  pipe  was 
continuously  used  by  him  and  the  succeeding  owners  of  the 
Doyle  place  until  1890.  In  that  year  the  tank  had  become 
rotten  and  decayed,  and  one  Allen,  the  grantor  of  the  de- 
fendant, who  claimed  to  be  the  owner  of  the  Thompson  lot, 
was  applied  to  by  Doyle,  the  then  owner  of  the  Doyle  place, 
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to  pay  half  the  expense  of  rebuilding  the  tank,  but  declined 
to  do  so,  having  no  use  for  the  water  at  that  time.  There- 
upon Doyle,  with  the  consent  of  Allen,  connected  his  pipe 
directly  with  the  pipe  leading  from  the  spring  to  the  Thomp- 
son lot;  and  he  and  his  successors  in  title  continued  to  use 
all  the  water  on  the  Doyle  place  until  March,  1898,  when 
the  water  was  diverted  by  the  defendant,  to  whom  Allen 
had  conveyed  February  4,  1898. 

Under  the  agreement  between  Thompson  and  Quinn  it 
cannot  be  doubted  that  the  latter  acquired  an  equitable  right 
to  the  use  of  the  water  to  the  extent  agreed  upon — that  is,  to 
the  surplus  water  not  used  by  Thompson,  or,  what  is  the 
same,  to  all  the  water  flowing  through  the  orifice  in  the 
tank  about  six  inches  from  the  top.  The  agreement  was 
indeed  merely  oral,  but  it  was  for  a  valuable  considera- 
tion, and  was  in  fact  carried  into  execution.  It  was,  there- 
fore, a  vaUd  agreement,  conveying  to  Quinn  a  complete 
equitable  title  to  the  easement  for  his  pipe  and  to  the  use 
of  the  water  as  agreed;  which  could  at  any  time  have  been 
enforced  by  an  action  for  specific  performance,  and  which, 
pending  such  enforcement,  was  equivalent  for  all  purposes 
of  defense,  to  the  legal  title.  (Love  v,  Watkins,  40  Cal. 
547*;  Luco  v.  De  Toro,  91  Cal.  405.)  So,  also— in  the 
absence  of  evidence  to  the  contrary — it  must  be  conclusively 
presumed  that  the  subsequent  user  of  the  right  agreed  up- 
on was  under  the  agreement,  and,  therefor,  ^ ^adverse,  or  as 
of  right"  (Washburn  on  Easements,  152  [86]);  and  thus 
at  the  end  of  five  years  Quinn  or  his  successor  acquired  the 
legal  title  to  the  easement,  and  became,  to  the  extent  of  the 
interest  agreed  upon,  the  owner  of  the  right.  (Jones  on 
Easements,  sees.  179,  182;  Washburn  on  Easements,  154 
[88,  89].)  The  finding  negatives  this  right,  and  hence  can- 
not be  sustained. 

There  are  other  points  in  the  case,  but  these  it  will  be  nec- 
essary to  consider  only  in  so  far  as  they  may  effect  the  fur- 
ther proceedings. 

The  real  controversy  intended  between  the  parties  relates, 
not  to  the  use  of  the  surplus  water,  under  the  agreement  be- 
tween Thompson  and  Quinn,  prior  to  the  rotting  away  of 
the  tank  in  1890,  but  to  the  claim  of  the  plaintiff  that,  since 
then,  he  has  acquired,  by  adverse  user,  a  right  to  all  the 
water. 

1  6  Am.  lUp.  •24. 
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The  allegations  of  the  complaint  on  this  point  are  that 
"during  that  period  (i.  e.,  'for  six  years  and  over  last  past') 
plaintiff  and  his  grantors  have  had  the  continuous,  exclu.>ive, 
uninterrupted,  pciiceable,  notorious,  and  adverse  use,  enjoy- 
ment, and  possession  of  the  said  water  against  defendant, 
and  all  others,  with  the  knowledge  of  all,  by  appropriation, 
use,  and  under  claim  of  right,  and  (that)  during  all  of 
said  time  the  said  plaintiff  appropriated  said  waters  to  a 
useful  purpose."  These  allegations  are  denied  in  the  answer 
substantially  in  the  language  of  the  complaint,  and  con- 
junctively only;  and  on  familiar  principles  we  would  have 
to  regard  these  denials  (if  not  cured  by  failure  to  object  to 
their  sufficiency)  as  insufficient  to  raise  an  i.**suc.  (Dcer- 
ing's  Code  Civ.  Proc,  sec.  437,  p.  181,  note;  3  Deering's 
California  Digest,  tit.  *Tleading  and  Practice,"  p.  2246,  par. 
250  et  seq.)  But  as  no  objection  was  made  on  this  account, 
and  the  parties  went  to  trial  as  though  the  proper  issues 
had  been  made,  the  objection  to  the  sufficiency  of  the  answer 
may,  perhaps,  be  regarded  as  waived. 

But  the  ffnding  on  this  point  is  also  open  to  a  similar  ob- 
jection. It  is  that  neither  the  plaintiff  nor  his  grantors 
"have  had  the  open,  notorious,  adverse  use  of  said  water  for 
the  period  of  five  years  as  against  the  defendant  or  his  grant- 
ors." But  as  all  that  is  necessary  to  make  a  use  adverse 
is  a  claim  of  right  in  the  party  using  it,  and  knowledge 
of  the  claim  in  the  adverse  party,  the  use  of  the  water  might 
be  adverse  without  being  open  or  notorious.  The  finding, 
therefore,  does  not  negative  the  plaintiff's  claim  of  adverse 
use.  But  as  the  appeal  is  from  the  order  denying  a  new 
trial,  on  the  sole  ground  of  insufficiency  of  evidence,  this 
objection  to  the  sufficiency  of  the  finding  cannot  be  used 
as  ground  of  reversal.  It  is  alluded  to  merely  for  the  pur- 
pose of  directing  the  court  and  parties  in  the  further  pro- 
ceedings in  the  case. 

With  the  same  view,  a  further  observation  must  be  made. 
The  plaintiff's  right  to  the  use  of  all  the  water  flowing  in 
the  pipe  is  good  against  all  the  world  except  as  against  the 
successors  in  interest  of  Thompson.  Hence,  unless  the  de- 
fendant is  shown  to  be  such  successor,  the  plaintiff  nmsl 
recover.  On  this  point  there  is  no  evidence  appearing  in 
the  bill  of  exceptions  to  connect  Allen,  th^  defendant's  grant- 
or, with  Thompson.    In  the  findings,  indeed,  the  original 
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appropriators  of  Hie  wafer  are  spoken  of  us  the  "predecos- 
sors  in  ijifore?5t  of  the  defoudani,"  and  Tlrmipson  himself  as 
"one  of  defendant's  grantoi-s" — nieaninjj;  predecessors  in 
title;  and  this,  in  the  absence  of  any  specifications  directed 
at  these  findings,  may,  perhaps,  be  regarded  as  a  sufficient 
finding  of  the  acquisition  of  Thompson's  title  to  the  water 
by  the  defendant;  or,  at  all  events,  the  sufficiency  of  the 
findings  in  this  respect  cannot  be  considered  on  this  appeal. 
But  on  a  new  trial  the  question  will  become  of  importance. 
We  therefore  advise  that  the  order  denying  a  new  trial 
be  reversed,  and  the  cause  remanded  for  further  proceedings. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Temple,  J.,  McFarland,  J.,  Ilenshaw,  J. 


[S.  F.  No.  1431.    Department  Two.— June  25,  1000.] 

M.  J.  FONTANA  et  al.,  Respondents,  v.  PACIFIC  CAN 
COMPANY,  Appellant. 

Unsealed  Contbact  of  Corporation — Evidence— Execution  and  Au- 
thority OF  Officers  Unproved. — A  contract  purporting  to  be  exe- 
cuted in  the  name  of  a  corporation  by  its  president  and  secretary, 
but  not  bearing  the  corporate  seal,  is  not  admissible  in  evidence 
against  the  corporation,  in  the  absence  of  proof  of  the  genuineness 
of  tlie  signatures  of  the  oflicers,  and  that  they  were  authorized  to 
execute  the  contract  on  behalf  of  the  corporation. 

Id. — Contract  Relating  to  Stock— Seal  Upon  Certificates. — ^The 
fact  that  he  unftealed  contract  related  to  the  transfer  of  stock  of 
the  corporation,  the  certificates  of  which  were  under  seal,  is  im- 
material, and  cannot  tend  to  show  that  the  unsealed  contract  was 
sealed,  or  was  authorized  by  the  corporation. 

Id. — ^Action  Upon  Contract — Motion  for  Nonsuit — General  State- 
ment OF  Grounds — Incurable  Defects — Inapplicable  Rule. — In 
an  action  upon  such  contract,  a  motion  for  nonsuit,  stating  general- 
ly "that  no  valid  contract  between  the  parties  has  been  offered  in 
evidence,  and  no  proof  has  been  made  showing  the  plaintiff  is  en- 
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titW  to  any  jiidfmi^'nt  a<  a^iin<t  tli**  d«  f»fil-nt."  tli^-u.'h  ant  ^uf- 
fiHf-ntlr  sp«^irtc  to  hriiv^  it  within  tli»»  or.lm.iry  r.i'.'  appMcalile  to 
i>ti«'h  nM'tifin.  ill  not  vi'lun  tli.«t  inl**.  wIm-ip  it  A\>,4-At*  lluit  hr  d«'- 
ftr^'t*  of  pliiintifTs  i\\^  arc  inrurahic.  if  llif}  li-».i  U-^n  ^ptvificjiUjr 
point'-d  out.  It  ap[M>arin^  tlial  tWre  waa  uit«T  failurr  to  prore 
authority  for  the  oontrart.  and  that,  under  a  pruper  c«»n^irurtioii 
of  the  contract,  tlie  plaintiff  bad  no  cause  of  arimn,  the  motioa  for 
nonsuit  nhould  have  been  granted. 

Id. — CovsTBixTiox  or  Co.xteact — Omox  to  Puh-hase  Stxkk  ob  m 
RESf'ixo — (;i'AftA.'<(TT  or  DiviDCNDS. — A  eonditional  contract  for  the 
tran«»fer  of  stock  by  a  corporation  to  a  partner*»hip  ia  con^deration 
of  itH  note  at  six  |»er  cent  providing  for  an  option  to  pay  the  note 
ad  take  the  stock  from  e^rrow  before  a  fixed  date,  or  to  remind 
the  contract  on  or  before  such  date  and  iruaranteeinir  dividends 
OB  the  stock  to  the  firm  from  the  date  of  the  contract,  and  to 
make  good  to  the  firm  all  deficieacica  below  ten  per  eent  per  an- 
num, and,  if  none  are  paid,  to  pay  the  firm  ten  per  cent  per  aimum 
OB  the  amount  of  the  note  from  date  until  reMM^^ion,  is  to  be  con- 
strued as  providing  not  for  annual  diWdends.  and  for  treating  each 
year  aa  separate,  but  that  the  total  dividends  declared  while  the 
contract  is  to  run  shall  amount  to  ten  per  cent  per  annum. 

Id. — Election  to  Rescind — Fuu-iiXMUfT  or  GuA«ATrT— Xo  Cause  or 
Action. — Where  the  firm  elected  to  rescind  the  contract,  and,  at  the 
time  of  rescission,  the  total  dividends  dedared  exce<Mled  ten  per 
cent  on  the  amount  of  the  note,  after  deducting  the  interest  thereoo, 
the  firm  has  no  cause  of  action  against  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  W.  R.  Daingerfield, 
Judge. 

The  facts  are  stated  in  the  opinion* 

Olney  &  Olney,  for  Appellant. 

Napthaly,  Freidenrich  &  Ackerman,  for  Respondents. 

CHIPMAN,  C— Plaintiffs  sued  to  recover  a  balanc^e  due 
upon  the  following  contract  alleged  to  have  boon  entered 
into  by  plaintiffs  and  defendant  on  the  day  of  its  date: 

"Agreement  between  the  Pacific  Can  Company  and  Fon- 
tana  &  Co.,  both  of  the  city  and  county  of  San  Francisco. 

"That  the  former  shall  sell  to  the  latter  two  hundred 
and  fifty  (250)  shares  of  the  capital  stock  of  the  Pacific  Can 
Company,  at  two  hundred  (200.00)  dollars  per  share.  Pay- 
ment to  be  made  by  the  hitter's  note  for  fifty  thousand 
(50,000)  dollars,  one  day  aftor  date,  with  interest  at  si.\ 
per  cent  per  annum. 
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''Both  stock  and  note  to  be  placed  in  escrow  at  the  Anglo- 
California  Bank,  subject  to  the  following  conditions: 

"Said  Fontana  &  Co.  may  take  up  said  note  with  accrued 
interest  and  receive  said  stock  in  satisfaction  thereof  at  any 
date  prior  to  February  1,  1896,  or  they  may  require  that  said 
note  be  returned  to  them  provided  said  stock  be  returned  to 
the  Pacific  Can  Company  at  any  date  before  February  1, 
1896,  interest  on  said  note  being  paid  to  the  date  of  said  re- 
turn. 

"I?  lid  Pacific  Can  Company  agree  that  all  dividends  de- 
clared on  said  stock  up  to  either  of  the  above  dates  shall  be 
paid  to  said  Fontana  &  Co.,  and  that  said  Pacific  Can  Com- 
pany will  make  good  to  Fontana  &  Co.  any  deficiencies  in  said 
dividends  below  ten  (10)  per  cent  per  annum.  Should  there 
be  no  dividends  paid,  then  the  Pacific  Can  Company  agree  to 
pay  Fontana  &  Co.  ten  per  cent  interest  on  the  amount  of  the 
note  from  the  time  of  the  purchase  of  the  stock  until  the  can- 
cellation of  the  note  and  the  return  of  the  shares. 

"Said  stock  shall  be  returned  to  said  Pacific  Can  Company 
and  said  note  to  Fontana  &  Co.  on  February  1,  1896,  under 
the  above  conditions  as  to  interest  and  dividends  if  the  latter 
sliould  not  previously  assume  ownership  in  either  way  above 
provided. 

"Signed  in  triplicate. 

"San  Francisco,  April  25, 1894. 

"PACIFIC  CAN  COMPANY, 
"By  JOHN  LEE,  President, 
"A.  D.  CUTLER,  Secretary. 
"FONTANA  &  CO." 

Defendant  denied  specifically  the  allegations  of  the  verified 
complaint  and  set  up  a  cause  of  action  for  damages  against 
plaintiflfs  on  account  of  an  alleged  agreement  on  their  part  to 
purchase  cans  for  the  year  1895  from  defendant.  Plaintiffs 
purchased  no  cans  from  defendant  for  that  year.  The  court 
found  against  defendant  on  this  issue,  and  as  the  evidence 
was  conflicting  defendant  does  not  urge  the  claim  here.  The 
court  found  that  the  contract  of  April  25, 1894,  "was  executed 
on  behalf  of  defendant  by  its  president  and  secretary,  and  the 
execution  of  said  contract  by  said  officers  was  not  without  au- 
thority of  its  board  of  directors,  and  was  not  without  authority 
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of  law.  Said  contract  was  duly  made  and  executed  by  aaid 
corporation."  This  finding  is  attacked  as  unsupported  by  the 
evidence,  the  defendant  claiming  in  its  answer  and  at  the  trial 
that  the  contract  was  unauthorized  and  void.  Plaintiff:*  had 
judgment  for  two  thousand  four  hundred  and  fifty-eight  dol- 
lars and  thirty-five  cents,  with  interest  at  seven  per  cent  per 
annum  from  February  1,  1896.  Defendtuit  appeals  from  the 
judgment,  and  brings  the  evidence  up  by  bill  of  exceptions. 

Plaintiff  offered  in  evidence  the  contract  sued  upon,  which 
is  set  out  supra.  The  record  reads  as  follows :  "Said  docu- 
ment [the  contract  J  was  not  under  the  seal  of  the  corporation. 
The  witness  testified  that  there  were  three  originali^  of  said 
document,  and  tliat  the  one  shown  here  was  one  of  the  origin- 
als. Thereupon  the  counsel  for  the  plaintiff  offered  it  in  evi- 
dence." Defendant  objected  on  the  following  grounds :  That 
the  corporation  had  no  authority  to  execute  any  such  con- 
tract; that  upon  its  face  it  appears  to  be  iiUra  virr^:  that  it  is 
contrary  to  public  policy  and  void ;  that  it  does  not  purport  to 
be  executed  by  the  corporation  in  this,  that  it  is  not  under  the 
seal  of  the  corporation,  and  there  is  no  proof  yet  that  the  sig- 
natures of  the  officers  are  their  genuine  signatuic:^,  nor  that 
they  were  authorized  to  make  the  contract.  The  objections 
were  overruled  and  the  contract  was  admitted  in  evidence,  de- 
fendant reserving  an  exception.  Plaintiffs  cite  in  support  of 
the  ruling  Pixley  v.  Western  etc.  R.  R.  Co.,  33  Cal.  183« ;  an<l 
Crowley  v.  Genesee  etc.  Co.,  55  Cal.  273.  Plaintiffs  do  not 
claim  that  there  was  any  evidence,  and  there  was  none,  show- 
ing that  the  directors  of  the  corporation  had,  by  resolution  or 
by  any  other  action,  official  or  otherwise,  authorized  the  presi- 
dent and  secretary  to  make  the  contract;  there  is  no  evidence 
tliat  either  of  these  officers  was  clothed  with  general  or  special 
powers  to  make  such  a  contract,  or  had  any  powers  from 
which  it  might  be  inferred  that  they  or  either  of  them  could 
make  such  a  contract;  there  was  no  corporate  seal  attached, 
there  is  no  evidence  or  claim  of  subsequent  ratification  by  the 
directors  of  the  corporation.  The  Pixley  case  is  not  authority 
for  the  bi*oad  proposition  that  the  partial  execution  of  a  con- 
tract by  a  corporation  raises  the  presumption  of  authority  to 
make  it.    The  presumption  in  that  case  arose  from  the  estab- 

1  91  Am.  Dec.  623. 
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lished  acts  of  the  directors  of  the  corporation,  as  well  as  from 
the  part  execution  of  the  contract.  In  the  case  here  there  is 
no  evidence  that  the  directors  ever  knew  of  the  contract, 
much  less  authorized  it  by  their  conduct  or  acts.  Nor  does  it 
follow,  as  is  claimed,  that  the  contract  was  under  seal  because 
it  was  executed  and  because  the  certificate  of  the  shares 
issued  under  the  contract  was  under  seal.  It  is  alfirmativoly 
shown  that  the  contract  bears  no  seal  of  the  corporation,  and 
its  absence  is  not  accounted  for  in  any  way.  The  seal  on  the 
certificate  of  shares  is  not  the  slightest  evidence  that  a  seal 
was  attached  to  the  contract.  Besides,  whatever  presumption 
arose  that  the  seal  was  attached  was  overcome  by  the  admis- 
sion that  in  fact  no  seal  was  attached.  The  principle  decided 
in  the  Crowley  case  has  since  been  approved  and  is  not  now 
questioned.  But  in  that  case  it  was  admitted  that  the  presi- 
dent of  the  corporation,  who  made  the  contract,  was  also  su- 
perintendent and  general  managing  agent  of  the  mining  cor- 
poration, and  it  was  held  that  authority  may  be  inferred  from 
the  admitted  relations  of  the  agent  to  the  corporation,  or  from 
its  course  of  business.  No  such  facts  appear  here.  We  do  not 
think  the  finding  is  supported  by  the  evidence.  (Barney  v. 
Pforr,  117  Cal.  56;  Pauly  v.  Pauly,  107  Cal.  8«;  Blood  v.  La 
Serena  Land  etc.  Co.,  113  Cal.  221.) 

At  the  close  of  plaintiff's  ease  defendant  made  a  motion  for 
nonsuit  on  grounds  which,  in  our  opinion,  would  not  ordinar- 
ily have  been  sufficiently  specific  to  bring  it  within  the  well- 
established  rule  as  stated  in  Daley  v.  Russ,  86  Cal.  114,  and 
coses  there  cited.  (See,  also,  Palmer  v.  Marysville  etc.  Pub. 
Co.,  90  Cal.  168.)  The  rule,  however,  does  not  apply  if  the 
case  is  one  that  cannot  be  cured  although  attention  be  specific- 
ally called  to  the  defects.  (Daley  v.,  Russ,  supra.)  Aside 
from  the  failure  to  make  the  proof  of  authority,  we  think  the 
contract  on  which  plaintiffs  relied  gave  them  no  cause  of  ac- 
tion, and  for  this  reason  the  motion  for  nonsuit  should  have 
l)een  granted. 

The  court  found  that  defendant  paid  plaintiffs  a  dividend 
of  twenty-five  dollars  per  share  on  two  hundred  and  fifty 
shares  November  1,  1894,  amounting  to  six  thousand  two 
hundred  and  fifty  dollars.  Plaintiffs'  contention  is,  and  the 
trial  court  so  construed  the  contract,  that  defendant  agreed  to 

a  48  Am.  St.  Rep.  98. 
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guarantee  a  dividend  of  not  leas  than  ten  per  cent  per  annum; 
and  to  pay  all  dividends  in  excess  of  that  amount,  that  the 
first  dividend  was  paid  during  the  first  year  and  phiintiffs 
were  entitled  to  all  of  it,  leas  six  per  cent  interest  to  be  paid  de- 
fendant on  the  note;  that  there  being  no  dividend  declared 
the  second  year  the  guaranty  was  to  pay  ten  per  cent  for  that 
year,  regardless  of  the  dividend  already  paid,  and  up  to  Feb- 
ruary 1,  1896,  leas  interest  on  the  note.  We  cannot  so  con- 
strue the  contract.  There  was  no  guaranty  that  dividends 
should  be  declared  once  a  year,  or  at  any  stated  periods.  The 
agreement  was  that  "all  dividends  ....  shall  be  paid  to 
said  Fontana  &  Oo.,*and  that  said  Pacific  Oan  Company  will 
make  good  to  Fontana  &  Co.  any  deficiencies  in  said  dividondi 
(i.  e.,  in  such  dividends  as  should  be  declared)  below  ten  per 
cent  per  annum."  This  meant  that  for  the  period  the  con- 
tract was  to  run  the  dividends  should  amount  to  ten  per  cent 
per  annum.  This  construction,  it  seems  to  us,  is  strengthened 
by  what  follows,  to  wit :  "Should  there  be  no  dividends  paid, 
then  the  Pacific  Can  Company  agrees  to  pay  Fontana  A  Co. 
ten  per  cent  interest  on  the  amount  of  the  note  from  the  time 
of  the  purchase  of  the  stock  until  the  cancellation  of  the  noto 
and  the  return  of  the  shares."  Simply  stated,  defenaant 
agreed  that  in  any  event  plaintiff  should  receive  all  dividends, 
no  matter  how  large,  and  if  no  dividend  was  declared  plain- 
tiffs should  receive  the  equivalent  of  ten  per  cent  per  annum 
on  the  amount  of  the  note,  less  six  per  cent,  or  fomr  per  cent 
net.  It  is  altogether  probable  that  defendant  understood  the 
contract  as  to  the  purchase  of  cans  to  be  that  plaintiffs  were  to 
buy  cans  from  defendant  for  the  year  1895  as  well  as  for 
1894,  otherwise  there  would  seem  to  have  been  no  reason  for 
making  the  contract  run  to  February  1, 1896,  and  there  was 
evidence  tending  to  show  this  to  be  the  contract.  There  was 
evidence  to  the  contrary,  however,  which  the  trial  com-t 
adopted,  and  the  finding  as  to  this  fact  cannot  be  questioneil 
here.  But  this  view  of  the  evidence  taken  by  the  court  did 
not  warrant  it  in  finding  the  contract  now  before  us  to  mean 
something  different  from  its  obvious  import.  To  illustrate  : 
Suppose  no  dividends  whatever  had  been  declared,  what 
would  have  been  the  measure  of  plainti£b'  right  to  recover? 
Clearly,  ten  per  cent  per  annum,  less  six  per  cent  per  annum 
to  be  paid  defendant  for  the  period  of  the  contract.    Suppose 
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the  dividend  declared  had  occurred  at  the  end  of  the  period 
instead  of  November  1,  1894,  what  would  have  been  the  rule 
of  adjustment?  Plaintiff  would  have  been  entitled  to  the  divi- 
dend, much  or  little,  and  if  in  the  aggregate  it  was  less  than 
ten  per  cent,  after  deducting  six  per  cent,  defendant  would 
have  been  obliged  to  make  good  the  deficiency ;  if  more,  plain- 
tiff would  be  entitled  to  retain  all  of  it,  and  the  obligations 
of  the  parties  would  stand  discharged  so  far  a-:  concerned  divi- 
dends and  interest.  It  will  be  observed  that  defendant's  lia- 
bility to  make  good  any  deficiencies  in  dividends  did  not  ac- 
crue until  the  termination  of  the  contract,  for  the  deficiencies 
could  not  sooner  be  ascertained.  The  fundamental  error,  of 
plaintiffs'  contention  lies  in  the  assumption  that  the  contract 
contemplated  and  provided  for  annual  dividends  and  that 
each  year  must  be  treated  separately. 

Plaintiff  terminated  the  contract  by  notice  January  23, 
1896 — one  year  and  nine  months  (lacking  two  days)  from  it^ 
date.  The  guaranty  of  ten  per  cent  for  this  period  amounted 
to  eight  thousand  seven  hundred  and  fifty  dollars,  .and  the  in- 
terest, at  six  per  cent,  amounted  to  five  thousand  two  hundred 
and  fifty  dolhu^,  leaving  a  deficiency  of  three  thousand  five 
hundred  dollars.  The  dividend  paid  was  six  thousand  two 
hundred  and  fifty  dollars,  so  that  plaintiffs  received  two  thou- 
sand seven  hundred  and  fifty  dollars  more  than  the  stipu- 
lated deficiency.  The  court  found  that  plaintiffs  were  entitled 
to  judgment  for  two  thousand  seven  hundred  and  ninety-six 
dollars  and  sixty-six  cents.  We  can  discover  no  warrant  for 
the  finding  or  the  judgment.  The  judgment  should  be  re- 
versed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J. 
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J.  W.  SMITH  et  al.,  Respondents,  v.  STEARNS  R.VKOHO 
COMPANY  et  al.,  Appellants. 

Injunction — Amended  Complaints—Affidavit — CoNSTRuonoN  or  Oodc 
Under  Bection  627  of  the  Code  of  Civil  Procedure,  providing  that 
"the  injunction  may  be  granted  at  the  time  of  issuing  the  sum- 
mons upon  the  complaint,  and  at  any  time  afterward  before  judg- 
ment upon  affidavits/'  it  cannot  be  objected  that  the  court  was  with* 
out  jurisdiction  to  grant  an  injunction  upon  a  verified  amended 
complaint,  which  is  aa  affidavit,  and  may  be  used  at  suoh. 

Id.-tJVaTER     RIOHTB — ^DlSTBIBUTION     VBOM     CanAL — InVAUD     A08IM- 

MENT8 — ^Restraining  Intbbfersnce — Pleading. — In  an  action  by 
tlie  owners  of  land  planted  to  fruit  trees,  a  complaint  showing 
their  right  to  the  distribution  and  delivery  of  water  from  a  canal, 
for  necessary  irrigation  of  their  trees,  which  would  die  without  it, 
and  seeking  to  enjoin  the  canal  company  from  interfering  there- 
with, which  it  is  alleged  they  are  threatening  to  do,  the  plaintiffs' 
irreparable  injury,  for  nonpayment  of  aH»eH»ments  for  items  speei- 
fied  therein,  and  alleged  not  to  be  proper  charges  for  maintaining 
or  repairing  the  canal,  and  averring  readiness  to  pay  such  portion 
of  the  assessments  as  may  be  found  due,  sufficiently  shows  that  the 
damages  from  the  threatened  injury  would  be  irreparable,  and  is 
not  objectionable  for  not  stating  the  quantity  of  water  owned  by 
the  plaintiffs,  or  for  not  sufficiently  showing  the  wrongfulness  of 
defendant's  claims,  or  the  relative  rights  of  the  parties. 

Id. — Joinder  of  Parties  Plaintiff — ^Tenancy  in  Common. — The  plain- 
tiffs were  entitled  to  sue  together,  as  being  tenants  in  coninion  of 
the  ditch,  notwithstanding  their  several  ownership  of  lands  and  of 
right  of  irrigation  thereof. 

Id. — Grounds  of  Injunction — Immaterial  Objections. — Where  the 
grounds  of  the  injunction  were  that  plaintiffs  were  part  owners 
of  the  canal,  and  that  defendant  threatened  to  deprive  them  of 
the  use  of  it,  the  other  objections  urged  to  the  complaint  are  im- 
materiaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Riverside 
County  refusing  to  dissolve  an  injunction.  J.  S.  Noyes, 
Judge. 

The  facts  are  stated  in  the  opinion. 

E.  W.  McGraw,  Shirley  Ward,  and  Frank  D.  I^wis  for  Ap- 
pellants. 
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The  complaint  does  not  8how  irreparable  injury.  {Branch 
Turnpike  Co.  v.  Tuba  County,  13  Cal.  190;  Richards  v. 
Kirkpairich,  63  Gal.  433.)  There  is  no  sufficient  segrega- 
tion of  improper  charges  or  tender  of  the  proper  charges. 
(Esterbrook  v.  O'Brien,  98  Cal.  671.)  He  who  seeks  equity 
must  do  equity.  (Pomeroy's  Equity  Jurisprudence,  sees. 
385,  391,  937;  Hughes  v.  Davis,  40  Cal.  117;  Burham  v. 
San  Francisco  Fuse  Co.,  76  Gal.  26.)  The  complaint  does 
not  state  the  amount  of  water  owned  by  plaintiffs.  The  rela- 
tive rights  of  the  parties  are  not  shown,  and  there  is  a  mis- 
joinder of  parties  plaintiff.  The  court  was  without  juris- 
diction to  grant  the  injunction  on  the  amended  complaint. 
(Code  Civ.  Proc.,  sec.  527.) 

Purington  &  Adair,  and  John  G.  North,  for  Respondents. 

The  amended  complaint  was  a  sufficient  affidavit,  and 
may  be  read  as  such  on  application  for  an  injunction. 
(Atchison  V.  Bartholow,  4  Kan.  124;  Howard  v.  Eddy,  66 
Kan.  498,  and  cases  cited;  2  Century  Digest,  6.)  The  de- 
struction of  plaintiffs'  fruit  trees  as  the  result  of  the  threat- 
ened acta  of  the  defendants  shows  irreparable  injury.  (High 
on  Injunctions,  sec.  727;  Daubenspeck  v.  Orear,  18  Gal. 
444.)  No  old  payment  was  required  to  be  tendered  to  pre- 
vent the  shutting  off  of  the  water  supply.    (  Wood  v.  Auburn, 

87  Me.  287.)  The  allegation  of  readiness  and  willingness 
to  pay  claims  settled  by  the  court  was  sufficient.  (Penny  v. 
Rosendale  Union  Car  Co.,  4  Am.  &  Eng.  Corp.  Gas.  71;  10 
Ency.  of  PL  A  Pr.  933,  936.)  It  is  only  a  daim  admitted 
to  be  justly  due  that  is  required  to  be  tendered  before  suit. 
(1  High  on  Injunctions,  sec.  497.)  When  there  is  a  con- 
troversy as  to  the  indebtedness,  and  at  least  something  of  an 
overcharge,  injunction  will  lie  to  prevent  the  cutting  off  of 
supply.  (Sickles  v.  Manhattan  etc.  Co,,  66  How.  Pr.  314.) 
The  plaintiffs  were  entitled  to  sue  together  as  tenants  in 
common.     (Code  Civ.  Proc.,  sec.  384;  Foreman  v.  Boyle, 

88  Cal.  290;  Churchill  v.  Lauer,  84  Cal.  233.) 

SMITH,  C— Appeal  from  an  order  denying  defendant's 
motion  to  dissolve  an  injunction  pendente  lite  restraining  de- 
fendant "from  stopping  the  flow  in  the  North  Riverside  and 
Jurupa  canal  of  the  water  of  the  hereinafter  named  persons 
and  plaintiffs,  and  from  interfering  in  any  way  with  the  dis- 


60  Smith  v.  Stearns  Rancho  Co.       [129  Cal. 

tribution  and  delivery  of  the  said  water  to  the  said  persons, 
and  from  in  any  way  preventing  the  said  persons  from  turn- 
ing into  the  said  canal  and  conveying  there  through  and 
recovering  therefrom  their  said  water,  the  same  being  the 
number  of  inches  of  said  water,  measured  under  a  four-inch 
pressure,  hereinafter  set  opposite  the  names  of  said  persons 
and  plaintiffs  respectively/' 

There  is  attached  to  the  order  a  list  of  the  plaintiffs,  fifty- 
five  in  number,  with  the  amount  of  water  pertaining  to  each 
opposite  their  names  respectively — ^the  whole  aggregating 
two  hundred  and  forty-two  inches. 

The  case  comes  up  on  a  bill  of  exceptions,  in  which  it  is 
stated  that  the  papers  used  on  the  hearing  of  the  motion 
consisted  of  the  amended  complaint,  order  of  injunction, 
and  motion  to  dissolve,  which  are  set  out  in  the  bill. 

The  facts  on  which  the  injunction  was  granted,  as  they 
appear  in  the  second  count  of  the  amended  complaint,  were 
substantially  as  follows :  Each  of  the  plaintiffs  is  the  owner 
of  certain  water  flowing  in  the  county  of  San  Bernardino, 
and  of  a  certain  undivided  share  of  the  canal  known  as  the 
North  Riverside  and  Jurupa  canal,  and  of  the  carrying  ca- 
pacity therein  and  of  the  right  to  carry  water  therethrough. 
The  plaintiffs  own  lands  in  San  Bernardino  county  planted 
to  fruit  trees,  etc.,  and  irrigated  with  the  water  belonging  to 
them  as  aforesaid,  which  is  conducted  to  the  lands  by  means 
of  the  canal,  and  have  no  other  means  of  irrigating  the  same ; 
and  without  the  use  of  these  means  their  trees  will  die,  etc. 

The  defendants  claim  the  right  to  control  and  operate 
the  canal,  and  to  collect  from  plaintiffis  certain  assessments 
solely  for  the  necessary  expenses  of  maintaining  and  repair- 
ing the  canal;  and  claim  that  certain  assessments  are  due 
from  the  plaintiffs,  and  threaten  to  prevent  the  water  of  the 
plaintiffs  from  flowing  in  said  canal  for  nonpayment  of  the 
assessments,  which,  it  is  alleged,  would  result  in  great  and 
irreparable  injury  to  them. 

The  assessments  made  by  the  defendant  Include  numerous 
items,  specified  in  the  complaint  and  alleged  not  to  be 
proper  charges  for  maintaining  or  repairing  the  canal,  and 
it  is  alleged  that  there  are  others  of  the  same  character  which 
the  plaintiffs  are  unable  to  specify;  and  plaintiffs  aver  that 
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they  are  ready  to  pay  such  portion  of  the  aaseesments  as 
may  be  adjudged  to  be  a  lawful  charge,  etc. 

It  is  objected  by  the  appellanto'  counsel  that  the  injunc- 
tion was  granted  after  issuing  of  smnmons  upon  the  amended 
complaint  alone,  and  that  the  court  was  therefore  without 
jurisdiction  to  grant  it.  The  objection  rests  upon  the  lan- 
guage of  section  527  of  the  Code  of  Civil  Procedure,  which 
is  that  "the  injunction  may  be  granted  at  the  time  of  issuing 
the  summons  upon  the  complaint,  and  at  any  time  afterward 
before  judgment  upon  affidavits." 

Whether  the  injunction  was  granted  before  or  after  the 
issuing  of  summons  does  not  appear  on  the  record;  but, 
waiving  this,  it  is  a  sufficient  answer  to  the  objection  to  say 
that  the  amended  complaint  was  it'^elf  an  affidavit,  and  there 
is  no  reason  that  it  should  not  have  been  used  as  such. 
(Falkinburg  v.  Lucy,  35  Cal.  52*;  Delger  v.  Johnson,  44 
Cal.  182;  Hiller  v,  Collins,  63  Cal.  237;  High  on  Injunc- 
lions,  sees.  1574, 1577, 1587, 1604 ;  Howard  v.  Eddy,  56  Kan. 
498.) 

It  is  further  objected  that  the  complaint  does  not  state 
the  quantity  of  water  owned  by  the  plaintiffs;  that  it  does 
not  appear  that  the  defendant's  alleged  claims  are  not  right- 
ful ;  that  the  relative  rights  of  the  parties  in  the  subject  mat- 
ter cannot  be  determined  from  the  complaint;  that  there  are 
no  facts  stated  which  confine  the  right  of  the  defendants  to 
levy  assessments  to  the  cost  of  operating  the  canal;  and  it 
does  not  appear  that  plaintiffs  would  suffer  irreparable  dam- 
ages; that  it  is  conceded  that  part  of  the  assessments  arc- 
correct,  and  that  there  is  a  misjoinder  of  parties  plaintiff. 
But  these  objections  are  all  manifestly  untenable. 

The  plaintiffs  were  tenants  in  common  of  the  ditch,  and 
as  such  were  entitled  to  sue  together.  (Code  Civ.  Proc,  sec. 
381.)  It  is  sufficiently  alleged  that  the  damages  from  the 
threatened  injury  would  be  irreparable.  The  other  objec- 
tions do  not  touch  the  groimds  on  which  the  injunction 
was  granted;  which  were  simply  that  the  plaintiffs  were 
part  owners  of  the  canal,  and  that  defendant  threatened 
to  deprive  them  of  the  use  of  it,  etc.  It  was  therefore  un- 
necessary to  specify  the  quantity  of  water  owned  by  the 
plaintiffs. 

1  05  Am  Dec.  79. 
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We  therefore  advise  that  the  order  appealed  from  be 

affirmed. 

Gray,  C./and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Temple,  J.,  McFarland,  J.,  Henshaw,  3. 


[L.  A.  No.  707.    Departmeat  Xwo.-Juiie  25,  IMO.] 

L.  W.  BLINN  LUMBER  COMPANY,  Appellants  v.  JAMES 

W.  WALKER  et  al.,  Respondente. 

Mechanics'  Lien — Oontbaotob  Fuixt  Pahh- Valid  OoimAor.— When 
the  contractor  ha«  l>een  folly  paid  acoording  to  the  terms  of  a 
valid  building  contract,  no  mechanics'  lieiu  can  be  enforced  againat 
the  owner  of  the  building. 

Id.— SuFFiciENCT  or  Mbmosandum  car  Gontsaot. — ^Where  the  original 
contract  consisted  of  three  parts,  each  signed  by  the  parties,  con- 
sisting of  the  agreement,  the  specifications,  and  the  plans  and 
drawings,  a  memorandum  thereof,  consisting  of  a  verbatim  copy 
of  the  contract  and  signatures  thereto  and  a  copy  of  the  specifica- 
tions referred  to  in  the  agreement  as  "signed  by  the  parties,"  with- 
out giving  such  signatures,  and  a  copy  of  the  plans  and  drawings, 
referred  to  in  the  agreement  as  ''signed  by  the  parties  and  here- 
unto annexed,'  without  such  signatures,  all  of  which  were  at- 
tached together  and  marked  "Memorandum  of  contract"  and  filed 
with  the  recorder,  is  sufficient  to  make  the  contract  valid,  where, 
without  the  aid  of  oral  evidence,  it  shows  all  that  is  required  to 
be  shown  by  a  memorandum  of  the  contract,  under  section  1183  of 
the  Code  of  Civil  Procedure. 

Id.— Absence  ot  Sionatubbs. — ^The  statute  does  aot  require  the  mem- 
orandum to  be  signed;  and  the  absence  of  a  copy  of  the  signatures 
from  the  specifications  and  from  the  plans  and  drawings  does  not 
vitiate  the  memorandum. 

Id.— Memorandum  not  Pubpobtinq  to  be  Ooft  or  Contbact.— Where 
there  was  nothing  in  the  memorandum  except  the  style  of  the  writ- 
ing to  indicate  that  it  was  a  copy  of  anything,  its  language,  though 
reading  like  a  contract,  must  be  deemed  that  of  a  memorandum  er 
statement  of  the  substance  of  the  contract. 

Id.— RETBaiENOBS  IN  Memobandum  to  Pabts  or  Itselt— Faub  Dbsobip- 
TiON  Habmlbbb — ^Mazim.— The  reference  in  the  memorandum  to 
the  plans  and  drawings  as  "hereunto  annexed"  is  to  the  memo- 
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irandum  itself,  and  not  to  the  originni  r<:n(ract.  and  the  referenoM 
to  the  Bpecifloationn,  plans,  and  drawinrr^  af«  1>riiig  "signed  by  the 
parties,"  must  be  deemed  to  describe  ttioiii  niotply  as  parts  of  the 
memorandum,  which  asserts  nothing  ah  t(»  the  mode  in  which  they 
were  identified  in  writing  aa  parts  of  the  original  contract,  aady 
the  defect  being  merely  in  the  memorandum,  the  maxim,  FoUa 
demonsiratio  non  nooet,  applies. 

Id. — Detailed  Bbawinqb  Mads  During  Coxstbuctiox — Habmont 
WITH  PLA1V8  AND  Dbawikqs  Filbd.— Enlarged  detailed  drawings 
prepared  during  the  construction  of  the  building  for  the  instruction 
of  the  workmen,  which  were  in  harmony  with  and  did  not  change 
or  add  anything  to  the  specification!),  plans,  and  drawings  filed 
with  the  recorder,  and  made  parts  of  the  memorandum,  are  not 
objectionable  because  not  filed  with  the  memorandum  of  contract. 

Id.— UNNECE88ABT  RETEBBirOE  DT  GoNTBACT.— A  reference  in  the  con- 
tract to  such  enlarged  drawings  as  "detail  drawings"  is  not  to  the 
signed  plans  and  drawings  made  part  of  the  contract,  but  it  is  an 
unnecessary  reference,  and  does  not  affect  the  validity  of  the  con- 
tract, if  it  indicates  no  change  made  therein. 

Id.— Ambiguous  RsmsifOB— Obal  Evioemk— Validity  of  CoNTSAor. — 
The  reference  to  "detail  drawingn"  in  sufficiently  ambiguous  to 
justify  oral  evidence  of  the  architect  to  explain  it,  and  to  show 
that  it  referred  to  a  mere  amplification  of  the  drawings  which  were 
a  part  of  the  contract,  made  during  the  progress  of  the  worlc  for 
the  eye  of  the  workman  to  indicate  how  that  which  was  called  for 
in  the  contract  was  to  be  done;  although,  without  such  explanation, 
the  original  contract  was  sufficient  for  the  purposes  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinions. 

Graves,  O'Melveny  4  Shankland,  for  Appellant. 

Anderson  &  Anderson,  and  Borden  &  Carhart,  for  Re- 
spondents. 

GRAY,  C. — ^ThiB  is  a  mechanic's  lien  foreclosure  case. 
The  defendant  Walker,  the  owner  of  the  building,  had  judg- 
ment on  the  theory  that  his  contract  with  the  contractors,  his 
codefendants,  was  valid  under  the  statute,  and  that  a  memor- 
andum thereof  had  been  duly  recorded,  and  that  nothing  re- 
mained due  thereunder  to  the  contractors.    The  plaintiff  ap- 
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peals  from  the  judgment  and  from  an  order  denying  it  a 
new  trial. 

The  defendant  Walker,  as  the  owner,  entered  into  a  build- 
er's oontract  with  the  defendants  V.  Wankowski  A  Co.,  build- 
ers. Said  contract  was  dated  October  26,  1895,  and  was 
executed  in  three  parts.  Part  1  contained  the  agreementn 
and  covenants  of  the  parties,  and  was  duly  signed  by  them. 
Part  2  consisted  of  specifications  referred  to  in  the  first  part 
as  signed  by  the  parties,  and  was  in  fact  so  signed.  Part  3 
consisted  of  the  plans  and  drawings  also  referred  to  in  the 
first  part,  and  bore  on  its  face  an  inscription  as  follows: 
"These  plans  from  1  to  6  are  the  plans  referred  to  in  our 
contract  dated  October  26,  A.  D.  1895."  This  inscription 
was  duly  signed  by  the  parties.  After  the  mgning  of  the 
contract,  as  stated,  a  verbatim  copy  of  the  first  part  includinp; 
the  signatures,  with  a  copy  of  the  second  part  exclusive  of 
the  signatures,  and  a  sunprint  copy  bearing  a  photographic 
representation  of  the  third  part  except  the  signatures,  were 
attached  together,  and  this  copy  of  the  several  parts  of  the 
contract  was  marked  "Memorandum  of  a  oontract,"  and  on 
the  twenty-ninth  day  of  October,  1895,  filed  with  the  county 
recorder.  The  originals  were  retained  in  the  office  of  the 
architect.  The  foregoing  facts  appeared  at  the  trial.  The 
document  marked  ''Memorandum  of  a  contract"  was  intro- 
duced in  evidence  by  the  plaintiff,  marked  exhibit  "A," 
and  the  defendant  Walker  put  the  said  originals  in  evi- 
dence also.  The  property  on  which  the  building  was  to  be 
erected  was  described  in  the  first  part  of  the  oontract  as  "on 
the  corner  of  Hope  and  Adams  street,  in  the  city  of  Los 
Angeles,  state  of  California,  said  building  to  be  erected 
on  the  north  side  of  Adams  street."  The  drawings  and 
plans,  which  were  a  part  of  the  contract^  represented  the 
house  as  facing  the  longer  way  on  Adams  street,  with  a 
veranda  the  entire  length  of  the  Adams  street  front.  One 
end  of  the  house  is  shown  to  front  on  Hope  street,  and 
in  the  drawing  of  the  Hope  street  front,  standing  in  Hope 
street  facing  the  house,  the  veranda  appears  to  the  left  of 
the  drawing,  which  establishes  that  the  house,  being  on  the 
north  side  of  Adams  street,  must  be  on  the  northwest  cor- 
ner of  Hope  and  Adams  streets.  The  drawings  also  show 
just  where  the  house  is  located  with  reference  to  the  streets, 
property  lines,  etc.     It  was  stipulated  in  open  court,  by 
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coiuisel  for  both  parties,  that  if  the  coiirt  determines  from 
the  evidence  that  plaintiff's  exhibit  "A"  is  a  valid  contract  of 
memorandum  thereof,  or  a  compliance  with  the  statute  with 
reference  to  either  filing  a  contract  or  a  memorandum  there- 
of, that  judgment  shall  be  entered  for  defendant;  and,  on 
the  oontrarj',  if  the  court  detennines  from  such  examina- 
tion and  from  the  evidence  that  said  plaintiff's  exhibit  ''A" 
ia  not  a  valid  contract  or  memorandum  of  a  contract,  and  i-- 
not  in  compliance  with  the  law,  that  then  judgment  shall 
be  entered  for  the  plaintiff. 

Section  1183  of  the  Code  of  Civil  Procedure  provider 
that  "the  said  contract,  or  a  memorandum  thereof,  settine; 
forth  the  names  of  all  the  parties  to  the  contract,  a  descrip- 
tion of  the  property  to  be  affected  thereby,  together  with  a 
statement  of  the  general  character  of  the  work  to  be  done, 
the  total  amount  to  be  paid  thereunder,  and  the  amounts  of 
all  partial  payments,  together  with  the  times  when  such  pay- 
ments shall  be  due  and  payable,  shall,  before  the  work  is 
commenced,  be  filed  in  the  office  of  the  county  recorder  of 
the  county,  or  city  and  county,  where  the  property  is  situ- 
ated/' 

We  think  the  provisions  above  quoted  were  substantially 
complied  with  in  the  filing  of  the  document  above  referred 
to  entitled  "Memorandum  of  a  contract."  Nor  is  there  any- 
thing in  any  previous  decision  of  this  court  in  conflict  with 
this  position.  In  San  Francisco  Lumber  Co.  v,  O'Neil,  120 
Cal.  455,  the  question  of  whether  a  copy  of  the  contract 
might  be  treated  as  a  memorandum  under  section  1183  of 
the  Code  of  Civil  Procedure  was  not  involved  and  was  not 
decided.  The  document  shown  in  the  caae  at  bar  to  have 
been  filed  in  the  recorders  office  was  not  treated  either  as 
an  original  or  as  a  copy,  but  was  filed  as  a  memorandum 
and  was  so  entitled.  We  can  hardly  conceive  of  a  more 
complete  memorandum  of  a  contract  than  is  to  be  found  m 
a  verbatim  copy  of  it.  The  description  contained  m  it  was 
such  that  by  the  instrument  itself,  and  without  the  aid  of 
oral  evidence,  the  building,  and  property  on  which  it  was 
situated  and  necessary  for  the  convenient  use  of  said  build- 
ing, could  have  been  located  on  the  ground.  It  also  con- 
tained an  ample  statement  of  the  general  character  of  the 
work  to  be  done  as  well  as  everything  else  required  by  the 
statute.  The  statute  does  not  require  the  memorandum  to  be 
CXXIX,  Cal.— 6 
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signed.  (Jooat  v.  Sullivan,  111  Cal.  286.)  Nor  was  it  neces- 
sary that  the  signatures  to  the  plans,  specifications,  and  draw- 
ings should  have  been  copied  into  the  memorandum  to  make 
it  sufficient.  That  the  drawings  and  specifications  had  been 
signed  by  the  parties  appeared  by  a  recital  in  the  copy  of 
the  articles  of  agreement  which  constituted  a  part  of  the 
memorandum  filed. 

The  objection  that  the  enlarged  detailed  drawings,  pre- 
pared during  the  course  of  constructing  the  building  for  the 
instruction  of  the  workmen,  were  not  attached  to  or  made 
part  of  the  original  contract  is  without  merit.  Complete 
drawings  in  detail  were  made  part  of  the  original  contract, 
and  it  is,  doubtless,  to  these  drawings  that  the  references 
are  made  in  the  specifications. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aflSrmed.  McFarland,  J. 

TEMPLE,  J.,  concurring. — The  document  filed  in  the 
recorder's  office  was  entitled  "Memorandum  of  a  contract." 
There  was  nothing  except  the  style  of  the  writing  to  indi- 
cate that  it  was  a  copy  of  anything.  The  first  part  reads 
like  a  contract,  but  its  language  must  be  deemed  that  of  a 
memorandum  or  statement  of  the  substance  of  a  contract. 
It  states  that  the  contractors  agreed  to  build  in  conformity 
to  drawings  "signed  by  the  parties  and  hereunto  annexed." 
"Hereunto"  refers,  of  course,  to  the  memorandum.  It  can- 
not possibly  be  construed  to  refer  to  the  original  contract 
of  which  this  document  is  a  memorandum.  To  hold  that 
-  it  does  so  refer  would  be  to  say  that  the  document  is  not  a 
memorandum  of  the  contract,  but  a  copy  thereof.  The 
drawings  and  specificatons  referred  to  are  not  signed  by  the 
parties.  Is  this  false  reference  fatal?  The  case  is  not  direct- 
ly within  Donnelly  v.  Adams,  115  Cal.  129,  or  the  case  of 
West  Coast  etc.  Co.  v.  Knapp,  122  Cal.  79.  These  cases 
hold,  substantially,  that  the  contract  is  not  wholly  in  writ- 
ing, as  required  by  the  statute,  unless  the  plans  and  specifi- 
cations referred  to  are  identified  in  writing  as  part  of  the 
contract.    The  memorandum  here  asserts  nothing  as  to  the 
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mode  in  which  this  was  done  in  the  making  of  the  con- 
tract. If  a  defect,  it  is  one  in  the  memorandum  only;  and, 
so  considered,  I  think  it  a  case  where  the  maxim,  Falsa 
demonstratio  non  nocetj  applies.  The  specifications  are  oth- 
erwise sufficiently  identified;  they  are  attached  to  the  mem- 
orandum as  a  part  thereof. 

The  reference  in  the  leading  opinion  to  the  ''detail  draw- 
ings/' as  probably  meaning  the  dravdngs  which  were  filed, 
is  plainly  an  oversight.  The  statement  shows  that  it  was 
admitted  at  the  trial  that  none  of  these  detail  drawings 
were  filed.  They  must,  therefore,  refer  to  something  other 
than  the  dravdnge  which  were  filed. 

It  was  proven  at  the  trial  that  these  drawings  were  all 
made  after  the  work  was  commenced,  and  did  not  add  to  or 
change  the  contracts,  specifications,  or  drawings  on  file.  They 
merely  showed  to  the  eye  of  the  workman  how  that  which 
was  called  for  in  the  contract  was  to  be  done.  Reference 
to  them  in  the  contract  was  not  necessary,  and  putting  them 
in  worked  no  change. 

The  real  objection  urged  to  this  is  that  the  whole  con- 
tract was  not  in  writing,  and  parol  testimony  was  not  admis- 
sible to  show  that  the  reference  to  detail  drawings  added 
nothing  to  the  contract  as  written.  As  illustrated  in  West 
Coast  V.  Knapp,  supra,  a  reference  might  be  so  material 
as  to  demonstrate  that  a  most  important  part  of  the  con- 
tract was  not  in  writing,  within  the  meaning  of  the  mechan- 
ic's lien  law.  When  we  get  the  explanation  made  by  the 
architect,  we  see  plainly  that  the  word  "detail"  may  be  prop- 
erly held  to  refer  to  just  such  an  amplification  and  enlarge- 
ment as  was  done.  The  architect,  without  the  detail  draw- 
ings, could  have  stood  over  the  workmen  and  given  directions 
to  the  same  end.  I  think  the  phrase  sufficiently  ambiguous 
to  allow  the  oral  evidence,  and  that  without  the  explanation 
so  made  the  original  contract  was  sufficient  for  the  purposes 
of  the  law. 

In  other  matters  I  agree  with  the  leading  opinion. 

Henshaw,  J.,  oonoorred. 
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[S.  F.  No.  1573.     In  Bank.— June  2.>.  1900.] 

PAULINE  WESTERFELD  et  al.,  K.xccutors  of  Will  of 
William  Westerfeld,  Deceased,  Respondents,  v.  NEW 
YORK  LIFE  INSURANCE  COMPANY,  Appellant. 

Life  Insubancs — SnTLBimfT  or  Disputed  Policy — Repudiation  foe 
Fbaud — Action  fob  Residue — Contbaci^-Tobt. — ^An  action  by  the 
executorB  of  the  will  of  a  deceased  person  to  recover  the  residue 
of  a  policy  of  life  insurance,  a  dispute  concerning  which  had  been 
settled  for  a  little  over  one-fourth  of  the  policy,  in  which  the  com- 
plaint avers  that  plaintiff,  before  bringing  the  action,  notified  de- 
fendant that  they  "repudiated  said  settlement  upon  the  ground  that 
it  procured  by  fraud,"  oonsisting  of  certain  false  representation**, 
and  demanded  payment  of  the  residue  of  the  policy,  must  be  re- 
garded aa  founded  upon  the  policy  as  a  subsisting  contract,  and 
cannot  be  considered  aa  an  action  in  tort  lor  damaget  for  deceit 
for  the  fraud  charged. 

Id. — Settlement  and  Release  not  Vonv— Resoissior.— Ths  action  can- 
not be  sustained  upon  the  theory  that  the  settlement  and  relea^sc 
can  be  treated  as  void  for  the  alleged  fraud.  This  is  contrary  to 
the  rule  of  our  statute,  which  provides  in  section  1566  of  the  Civil 
Code  that  a  consent  to  a  contract  procured  by  fraud  "is  never- 
theless not  absolutely  void,  but  may  be  rescinded  by  parties  in  the 
manner  prescribed  by  the  chapter  on  rescission." 

Id. — Election  of  Remedy — ^Rescission — Damages. — One  who  has  been 
defrauded  by  a  contract  of  settlement  may  elect  either  to  rescind 
and  restore  what  he  received,  and  recover  what  he  was  induced  to 
part  with,  or  to  affirm  the  contract  and  sue  for  damages  for  the 
fraud.  But  he  cannot  have  both  remedies;  and,  if  there  has  been 
a  rescission,  an  action  for  damages  cannot  be  sustained. 

Id. — Settlement  of  Disputed  Contbact — Damages  fob  Fbaud. — ^Where 
a  disputed  claim  under  a  contract  is  settled  by  the  parties  thereto, 
the  measure  of  damages  for  fraud  in  inducing  the  settlement  is 
not  necessarily  the  extinguished  balance  of  the  claim,  but  idemnity 
for  the  real  loss  sustained,  in  view  of  the  uncertainties  and  ex- 
pense of  expecting  litigation,  unless  for  special  reasons  exemplary 
damages  may  be  awarded.  The  indemnity  merely  may  be  much 
less  than  the  contract  balance. 

Id. — ^Restitution  Upon  Rescission — Offeb  Befobb  Suit. — Where  money 
is  received  upon  the  settlement  of  a  disputed  claim,  and  it  cannot 
be  afTinned  beforehand  with  certainty  that,  as  the  result  of  litiga- 
tion, the  plaintiff  would  surely  be  entitled  to  recover  as  much  as  or 
more  than  he  received  upon  the  settlement,  tJie  restitution  of  what 
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he  received  upon  rescission  of  the  oontract  for  fraud,  and  the  offer 
of  such  restitution  before  suit  brought  is  a  necessary  condition 
precedent  to  maintaining  an  action  upon  the  original  demand. 

Id. — BRIGHT  Cf  AcnoN — ^Bab  or  Ezibtino  Gomfbomisb. — A  right  of  ac- 
tion must  exist  in  the  plaintiff  when  the  action  is  oonmienced,  and, 
where  there  is  then  an  unresdnded  existing  compromise,  it  is  bind- 
ing when  the  suit  is  commenced,  and  is  a  bar  thereto,  which  is  not 
removed  by  verdict  or  judgment. 

Id.— Vauauce— Objections— ExcKPTiONB—MonoR  iob  Nonsuit. — If 
it  were  permissible  to  allow  a  judgment  for  the  plaintiff  for  the 
full  amount  of  the  policy  to  stand  upon  a  theory  of  the  complaint 
which  is  at  rariance  with  its  allegations,  for  the  reason  that  it 
may  be  substantially  just,  such  judgment  cannot  be  permitted  to  stand 
when  the  allegations  made  are  not  sustained,  and  objections  were 
raised  and  exceptions  taken  to  the  rulings  of  the  court  throughout 
the  case,  nnd  a  motion  for  a  nonsuit  was  made  upon  that  ground, 
and  erroneously  denied. 


Id. — Representations  not  Fraudulent. — Representations  that  the 
policy  in  question  was  never  delivered  to  the  decedent,  and  that 
it  was  merely  submitted  to  him  for  examination  to  be  finally  de- 
livered if  he  approved  of  it,  and  paid  the  premium,  which  he  did 
not  do,  are  not  fraudulent,  where  the  testimony  shows  that  there 
was  no  binding  delivery  of  the  policy,  as  an  executed  contract,  and 
that  the  deceased  did  not  accept  it  as  delivered,  and  did  not  indi- 
cate that  he  was  satisfied  with  it,  and  did  not  pay  the  premium. 


Id. — UNAUTHORIZED     AGREEMENT    OF    LoCAL    AOENT — CaSH     SURRENDER 

Value  of  Old  Policy — Concealment  by  Company  not  Fraudu- 
lent.— An  unauthorized  agreement  between  a  local  agent  and  the 
deceased  that  the  cash  surrender  value  of  an  old  policy,  which  the 
deceased  had  before  expressly  refused  to  keep  up,  and  which,  ac- 
cording to  its  terms,  then  had  no  surrender  value,  and  could  not 
be  modified  by  any  other  officer  than  the  president,  vice-president,  or 
actuary  of  the  company,  should  be  applied  toward  payment  of 
premiums  on  the  new  policy,  the  amount  thereof  to  be  ascertained 
by  the  company,  cannot  bind  the  company  to  allow  any  surrender 
value,  or  estop  it  from  insisting  upon  the  terms  of  the  new  policy 
as  to  pa}nnent  of  first  premium ;  and  a  concealment  by  the  company 
of  such  unauthorized  agreement  at  the  time  of  the  settlement  of  the 
policy  with  the  executors  of  the  deceased  was  not  fraudulent. 

Id. — ^Nonpayment  of  First  Premium — ^Absengb  of  Liabiutt. — ^Aa  in- 
surance company  is  not  liable  upon  a  policy  delivered  by  a  local 
agent,  where  the  first  premium  is  not  only  not  paid,  but  there  is 
an  entire  absence  of  liability  on  account  of  the  premium,  and  the 
policy  holder  cannot  be  compelled  to  pay  it. 
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Id. — ^Knowledge  or  Aqert,  When  hot  Arraonna  Puhoipai..— The 
.knowledge  of  ui  agent  is  not  knowledge  of  the  prindpftl  la  re- 
spect of  matters  not  within  the  scope  of  the  agent's  authority. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  in  Bank, 
and  in  the  opinion  rendered  in  Department  Two. 

Page,  McCutchen  &  Eells,  for  Appellant 

There  could  be  no  rescission  of  the  settlement  by  way  of 
compromise  of  the  disputed  policy,  without  restitution  of 
the  money  received  under  it,  and  an  offer  thereof  must  be 
made  before  suit  on  the  policy  could  be  maintained.  (Civ. 
Code,  sees.  1521-23,  1541,  1566,  1567,  1689,  1691;  Herman 
V,  Haffenegger,  54  Cal.  161;  Hammond  v,  Wallace,  85  Cal. 
522,  532*;  Kelley  v.  Owens,  120  Cal.  502;  Dobinson  v.  Mc- 
Donald, 92  Cal.  33;  Jurgena  v.  New  York  Life  Ins.  Co.,  114 
Cal.  161 ;  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  243 ;  Bank 
V.  Wickersham,  99  Cal.  655;  Oould  v.  Bank,  86  N.  Y.  75; 
Brown  v.  Hartford  Fire  Ins.  Co.,  117  Mass.  479;  Moore  v. 
Massachusetts  Ben.  Assn.,  165  Mass.  517;  Bisbee  v.  Ham, 
47  Me.  543 ;  Potter  v.  Monmouth  Ins.  Co.,  63  Me.  440 ;  Fams- 
worth  V.  Whitney,  74  Me.  370;  Home  Ins.  Co.  v.  Howard, 
in  Ind.  544 ;  Pangbom  v.  Continental  Ins.  Co.,  67  Mich. 
683;  Morris  v.  Great  Northern  Ry.  Co.,  67  Minn.  74;  East 
Tennessee  etc.  Ry.  Co.  v.  Hayes,  83  Ga.  558;  Och  v.  Mis- 
souri etc.  Ry.  Co.,  130  Mo.  37;  Harkey  v.  Mechanics'  etc, 
Ins.  Co.,  62  Ark.  274.»)  The  measure  of  damages  for  fraud 
in  procuring  the  settlement  of  a  disputed  claim  is  not  the 
contract  balance.  {Oould  v.  Cayuga  Bank,  99  N.  Y.  333, 
339.)  Westerfeld  was  put  upon  notice  of  the  terms  of  hi.s 
old  policy.  {New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed. 
Rep,  63,  67.)  There  was  no  fraud  in  the  settlement.  The 
unauthorized  agreement  to  apply  cash  surrender  value  wa;s 
not  binding  upon  the  company,  and  the  acceptance  of  the 
new  policy  being  conditional,  it  was  not  binding  upon  West- 
erfeld.    {Harnickell  v.  New  York  Life  Ins.  Co.,  Ill  N.  Y. 


1  20  Am.  St.  Rep.  239. 

2  54  Am.  St.  Rep.  295. 
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390.)  One  party  cannot  be  bound  if  the  other  is  not.  West- 
orfeld's  executors  could  not  give  a  void  policy  any  binding 
effect.  (P.  &  A.  L.  Ins.  Co.  v.  Swing,  92  U.  S.  377;  Oid^ 
dings  V.  NoHh  Western  Hut.  L.  Jns.  Co.,  102  U.  S.  108.) 

Van  Ness  &  Redman^  for  Respondents. 

The  policy  took  effect  upon  its  delivery.  (Famum  v.  Phoe- 
nix Ins.  Co.,  83  Cal.  246»;  Griffith  v.  New  York  Life  Ins.  Co., 
101  Cal.  627*;  Berliner  v.  Traveler^  Ins.  Co.,  121  Cal.  451.) 
The  action  is  substantially  to  recover  the  detriment  caused  by 
the  fraud  which  induced  the  settlement.  Plaintiff  has  stated 
the  facts  which  in  law  constitute  his  damage,  and  is  entitled  to 
recover  it.  (Bartlett  v.  Bank,  79  Cal.  218*^;  Riser  v.  Walton, 
78  Cal.  490;  Loeb  v.  Kamak,  1  Mont.  152;  Weaver  v.  Missis- 
sippi etc.  Co.,  28  Minn.  542 ;  Raymond  v.  Traffarn,  12  Abb. 
Pr.  52 ;  Connoss  v.  Meir,  2  E.  D.  Smith,  314.)  The  plaintiff 
was  entitled  to  keep  what  he  had,  and  claim  damages  for  the 
fraud.  (Oould  v.  Bank,  86  N.  Y.  75.)  The  measure  of  dam- 
ages is  the  amount  shown  to  be  due.  ( Walsh  v.  Sisson,  49 
Mich.  423;  Clews  v.  Traer,  57  Iowa,  459;  Mallory  v.  Leach, 
35  Vt.  156«;  Sibley  v.  Hulbert,  15  Gray,  509.)  A  prelimi- 
nary tender  was  not  required,  when  the  facts  show  that  it 
would  have  been  rejected.  (Girard  v.  St.  Louis  etc.  Co.,  123 
Mo.  358'^;  Sandford  v.  Royal  Ins.  Co.,  11  Wash.  663.)  A 
party  is  not  required  to  tender  that  which  he  is  entitled  to  re- 
tain. (Watts  V.  White,  13  Cal.  321 ;  Kley  v.  Healy,  127  N.  Y. 
555;  Richards  v.  Fraser,  122  Cal.  456,  461 ;  Gilson  etc.  Co.  v. 
Gilson,  47  Cal.  597 ;  Allerton  v.  Allerton,  50  N.  Y.  670;  Har- 
ris V.  Equitable  Life  Assur.  Co.,  64  N.  Y.  196;  Fisher  v. 
Bishop,  108  N.  Y.  25**;  Berry  v.  American  etc.  Ins.  Co.,  132 
N.  Y.  49»;  Reynolds  v.  Westchester  Fire  Ins.  Co.,  40  N.  Y. 
Supp.  336 ;  Sheanon  v.  Pacific  Mut.  etc.  Ins.  Co.,  83  Wis.  507 ; 
O'Brien  v.  Chicago  etc.  Ry.  Co.,  89  Iowa,  644;  Springfield  etc. 
Ins.  Co.  V.  Hull,  51  Ohio  St.  270^0;  Metropolitan  R.  R.  Co.  v. 
Manhattan  R.  R.  Co.,  11  Daly,  373,  451 ;  Pierce  v.  Wood,  23 
N.  H.  519,  531;  Judge  of  Probate  v.  Stone,  44  N.  II.  593, 


3  17  Am.  St.  Rep.  238.  T46  Am.  St  Rep.  650. 
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608.)  A  suit  in  equity  lies  for  rescisBion  without  previous 
offer  of  rescission.  (Oould  v.  Bank,  vwpra;  Watts  v.  White, 
supra;  Day  v,  Mooney,  3  Okla.  608 ;  Brown  v,  Norman,  65 
Miss.  369**;  Neblett  v,  MacFarland,  92  U.  S.  101 ;  Martin  v. 
Martin,  35  Ala.  560 ;  Shuee  v.  Shuee,  100  Ind.  477 ;  Thackrah 
V,  Haas,  119  U.  S.  499;  Thomas  v.  Beats,  154  Mass.  51; 
Knappen  v.  Freeman,  47  Minn.  491;  Mahy  v.  Berkin,  11 
Mont.  138.) 

TEMPLE,  J. — ^This  case  was  decided  in  Department,  the 
opinion  being  written  by  Mr.  Commissioner  Britt.  A  rehear- 
ing was  granted  solely  because  it  was  thought  by  some  mem- 
bers of  the  court  that  the  complaint  stated  a  cause  of  action 
for  damages  for  deceit — ^it  having  been  held  in  the  Depart- 
ment opinion  that  it  did  not.  Upon  mature  consideration  we 
think  the  decision  rendered  in  Department  is  right,  and  the 
opinion  is  adopted  as  the  opinion  of  the  court  in  Bank,  ex- 
cept as  it  may  be  deemed  to  have  been  qualified  by  thi^  opin- 
ion. 

Counsel  for  respondent  contend  that  the  court  in  Depart- 
ment took  too  naiTow  a  view  in  its  construction  of  the  allega- 
tion that  the  plaintiffs  "repudiated  said  settlement  upon  the 
ground  that  it  was  procured  by  fraud  on  the  part  of  defend- 
ant." They  say  the  allegation  is  but  the  statement  of  one  of 
the  facts  constituting  their  cause  of  action.  If  this  be  so, 
evidently  they  have  no  action  for  damage^.  An  action  for 
damages  will  not  lie  because  of  such  repudiation.  The  action 
for  deceit  is  based  upon  the  proposition  that  they  were  in- 
duced by  fraud  to  release  and  surrender  their  original  de- 
mand. If  they  repudiate  such  release  they  cannot  claim  that 
they  were  damaged  by  being  induced  by  fraud  to  release,  for 
they  have  not  released.  We  do  not  agree  that  by  bringing  a 
suit  for  damages  by  a  proper  complaint  plaintiffs  would 
thereby  repudiate  the  settlement  which  they  were  by  deceit 
induced  to  make.  They  would  affirm  the  settlment  and  aver 
in  effect  that  it  was  not  as  good  a  settlement  as  they  were  en- 
titled to,  and  that  they  were  deceived  into  making  it  by  the 
fraud  of  defendant,  and  their  damage  would  be  what  they  lost 
through  such  deceit.  If  the  settlement  does  not  stand  they 
have  not  been  damaged.  It  was  through  making  the  unfort- 
unate settlement  that  they  suffered  damage. 

11  7  Am.  St.  Rep.  663. 
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One  who  has  been  so  defrauded  has  his  choice  of  two  reme- 
dies: He  may  rescind,  and  recover  that  which  he  was  in- 
duced to  part  with.  If  he  does  this,  evidently  the  wrong  done 
liim  has  been  righted,  or  usually  would  be.  It  may  chance, 
however,  that  when  he  discovers  the  fraud  he  cannot  rescind, 
or  that  rescission  would  not  fully  compensate  his  loss.  He 
may  therefore  decline  to  restore  what  he  received  in  the  set- 
tlement or  other  contract  he  was  induced  by  fraud  to  enter 
into,  and,  affirming  the  contract,  sue  for  damages.  But  he 
cannot  retain  what  he  received  and  recover  what  he  parted 
with.  If  he  wishes  to  recover  that,  he  must  promptly  oflFer  to 
restore  what  he  received  and  demand  a  rescission.  This  is  the 
requirement  of  the  code. 

Counsel  further  contend  that  if  this  allegation  is  thought 
inconsistent  with  the  view  that  the  action  is  for  damages,  then 
it  might  be  regarded  as  surplusage.  They  say  they  attempted 
to  state  in  the  complaint  "all  the  facts,  and  expected  to  recover 
upon  those  facts  upon  any  theory  permissible.  But  we  insist 
that  even  although  the  intention  had  been  to  sue  upon  the 
policy,  treating  the  release  as  void  because  of  the  fraud,  we 
can  still  recover  in  an  action  for  damages,  if,  upon  the  facts 
stated,  the  law  permits  a  recovery  of  damages." 

The  allegation  under  criticism  is  a  very  imperfect  averment 
of  a  statutory  rescission,  yet  it  clearly  implies  that  such  rescis- 
sion has  been  made.  Conceding  that  the  other  facts  stated 
would  justify  and  sustain  a  judgment  for  damages,  yet  if 
there  has  been  a  rescission  the  action  for  damages  cannot  be 
sustained. 

But  if  the  plaintiflfs  are  entirely  wrong  in  their  legal  theory, 
and  have  brought  and  tried  their  case,  not  as  an  action  for 
damages,  but  upon  the  policy,  claiming  that  the  compromise 
is  void,  giving  credit  for  the  amount  received  in  the  com- 
promise as  so  much  paid  on  account,  as  plaintiffs  have,  when 
they  should  have  affirmed  the  contract  and  sued  for  damages, 
has  the  defendant  been  injured  by  the  mistaken  form  of  the 
action  ?  It  is  contended  that  the  case  of  the  plaintiffs,  so  far 
as  concerns  the  important  matters  of  the  controversy,  is  the 
same  as  it  would  have  been.  It  is  so,  except  that  some  further 
matters  in  regard  to  a  rescission  would  have  been  brought  in. 
The  defense,  except  as  to  what  might  have  been  said  about 
jcscission,  is  the  same.    The  rule  as  to  the  recovery  is  the  same 
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if  we  accept  the  rule  of  damages  contended  for  by  the  respond- 
ents. Their  contention  is  that  in  ca:>e6  of  this  character, 
where  a  creditor  has  been  induced  by  fraud  to  accept  less  than 
was  due,  even  when  the  whole  demand  is  disputed,  the  dam- 
age is  the  difference  between  what  he  wa^s  induced  to  accept  as 
full  payment  and  what  was  really  due. 

I  think,  however,  the  rule  is  correctly  >tated  in  the  Depart- 
ment opinion.  It  applies  to  other  contnu-ts  than  those  of  this 
character  as  well.  In  some  possible  cases  to  recover  what  one 
has  been  induced  to  part  with  by  fraud  would  not  be  full  com- 
{)ensation,  and  at  all  events  such  a  plaintiff  is  only  entitled  to 
he  indenniified,  unless  for  special  reasons  exemplary  damages 
may  be  awarded.  But  if  it  were  i)ermis.^ible  to  allow  a  judg- 
ment to  stand,  because  we  can  see  that  suk<tantial  justice  has 
ht\ni  done,  when  it  appears  that  the  plaintiff  did  not  establish 
the  case  stated  in  his  complaint,  but  M>iue  other  which  he 
might  have  statoil,  it  cannot  be  done  here,  for  objection  was 
made  and  exception  taken  at  every  ste|>  in  the  progres^i  of  the 
case  and  a  motion  for  a  nonsuit  was  made  upon  this  very 
ground,  and  the  ruling  denying  it  is  as.^^igned  as  error. 

Hut  I  think  the  judgment  and  order  nmst  be  reversed  for 
another  reason.  The  facts  proven  do  not  show  fraud,  and 
phiintiffs  could  Ui>t  recover  in  any  form  of  action.  The  alleged 
liaud  ixuisi^ii-^i  in  an  jitlirniative  rt^pn^i'utation  that  the  poi- 
ii-y  had  never  Uvn  delivered  to  W'estorfold,  but  was  merely 
sulnnitied  to  him  for  exauiiuation,  to  U^  tinally  delivered  if 
lie  a}»prv>vt\l  i»f  ii  and  i»aid  the  tirsl  |avnuuin.  and  that  he 
never  sign  I  tifd  his  approval  and  did  nt>t  pay  the  first  annual 
premium:  and  alx^  in  o^uoealing  the  fail  thai  it  Wiis  agreed 
Ktwe^n  WostertVId  and  the  corp»raii»u  that  Westerfeld 
-h»uld  W  al.owtxl  a  surrvuider  value  upon  his  tirst  pi>lioy, 
which  should  W  applied  and  receivt^l  in  payuiont  of  tho  tir^^t 
I  ryKi.iwiw  ui->n  iho  >iv»»iid  i^^^livy.  Aiiil.  funhi  r.  that  Wc^-ter- 
t\ld  was  i::vou  li^.e  in  which  to  pay  -;u*h  tirvt  annual  pre- 
L..:uiii  u:i::l  such  surrondor  value  luul  kvii  tixi\l  by  the  de- 
fiuda:::.  and  ili;vt  no  <iirr\M.dor  value  h.:vl  Uxni  liixiHi  up  to  tho 

li  :Lr  :.!.».  IS  which  ii  wiv^  alleged  dcftudaui  ciuuvaled  had 
.:  y  e\i->.:.vx\  thtu  the  iuiinuative  rvjrxMUtaiions  chariievi 
V.'*  :i  d-fri  dant  were  false,  Fldintiffs  pr^'Xtd  the  faUiiy  of  the 
r  '  ^^''«^^':^v::oLJ^  ly  :Lc  uiivvrrv^borauxl  c\  idir.vv  of  T^nlhunter, 
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a  former  employee  of  defendant.  He  testified,  in  effect,  that 
Westerfeld  was  dissatisfied  with  his  first  policy  and  threatened 
to  make  trouble  for  the  company,  which  he  charged  had 
cheated  him.  Thereupon  Westerfeld  was  induced  by  Hawes, 
general  manager  of  the  defendant,  acting  through  Tod- 
hunter,  to  take  out  a  new  policy,  upon  the  consideration  that 
he  would  be  allowed  a  surrender  value  upon  the  first  policy 
which  would  about  pay  the  first  premium.  It  is,  in  effect,  so 
stated  in  the  complaint,  although,  in  accordance  with  the  ad- 
mitted design  to  have  such  pleadings  as  could  support  any 
legal  theory,  it  is  not  expressly  stated  that  the  acceptance  of 
the  new  policy  was  so  conditioned.  The  evidence  of  Tod- 
hunter  plainly  shows  that  only  upon  this  promise  did  Wes- 
terfeld consent  to  accept  the  new  policy.  All  the  negotia- 
tions were  through  Todhunter,  and  he  testified  that  hd  re- 
ported to  Colonel  Hawes  that  Westerfeld  would  be  satisfied 
with  the  new  poUcy  "if  he  could  determine  the  cash  surren- 
der value  of  the  first/'  and  that  Hawes  promised  to  refer  that 
matter  to  the  home  office.  Further,  that  Westerfeld  wanted  to 
know  what  the  cash  surrender  value  would  be,  and  was  told 
by  Todhunter  that  it  would  be  about  eight  hundred  dollars. 
At  the  time  he  received  the  application  he  says:  "It  was 
understood  that,  if  the  cash  surrender  value  of  the  first  con- 
tract fell  short  of  the  premium  required  to  pay  the  second,  he 
would  have  to  pay  the  difference,  and  if  there  was  any  over- 
plus the  company  would  give  him  the  difference.  I  told 
him  that.  I  do  not  recall  exactly  what  he  said,  except  that 
he  gave  me  the  application."  And  when  the  poUcy  was  de- 
livered he  told  Westerfeld  that  there  was  nothing  further  to 
do  with  reference  to  the  delivery  except  applying  the  surren- 
der value  of  the  first.  And  afterward  when  Todhunter  re- 
ceived a  note  from  the  manager  calling  his  attention  to  the 
outstanding  policy  and  saying  it  must  receive  immediate  at- 
tention, he,  as  he  testified,  called  upon  Ilawes  and  reminded 
him  of  the  arrangement,  and  that  "Westerfeld  was  not  called 
upon  to  pay  the  premium  until  the  surrender  value  of  the 
first  contract  was  obtained  from  New  York."  The  only  other 
testimony  in  regard  to  delivery  was  given  by  Mr.  More,  who 
testified  that  at  the  request  of  Todhunter  he  handed  the  pol- 
icy to  Westerfeld,  who  remarked :  "I  am  not  to  settle  for  this 
until  I  submit  this  to  my  friend."    According  to  this  tcsti- 
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mony  Westerfeld  did  not  accept  the  policy  as  delivered,  aiid 
there  is  no  evidence  which  tends  to  prove  that  after  this  Wes^- 
terfeld  ever  indicated  that  he  was  satisfied  with  it.  This  cer- 
tainly does  not  show  a  delivery  which  would  bind  anyone. 
It  counts  for  nothing  if  in  fact,  as  respondent  contends,  the 
policy  was  such  as  Westerfeld  contracted  for.  lie  refused  to 
accept  it  until  he  was  satisfied  upon  this  sul>jei*t. 

Upon  this  point,  therefore,  there  was  no  evidence  to  sustain 
the  verdict  except  that  of  Todhunter,  from  which  it  dearlv 
appears  that  Westerfeld  took  the  new  policy,  if  he  did  ac- 
cept it,  upon  the  representation  that  a  surrender  value  would 
bo  paid  upon  the  first  policy,  and,  of  course,  had  the  com 
pany  refused  to  allow  such  value,  he  could  not  by  the  corpor- 
ation be  held  for  the  annual  premium. 

The  policy  as  issued  to  Westerfeld  in  1890,  called  the  first 
policy,  contained  these  provisions : 

"No  agent  has  power  in  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  to  extend  the  time 
for  paying  a  premium,  to  waive  any  forfeiture,  to  issue  a  per- 
mit for  residence,  travel,  or  occupation,  or  to  bind  the  com- 
pany by  making  any  promise  or  receiving  any  representation 
or  information.  This  power  can  be  exercised  only  by  the 
president,  vice-president,  or  actuary  of  the  company,  and  will 
not  be  delegated 

"Surplus  will  be  apportioned  to  this  policy  only  at  the  ex- 
piration of  each  period  of  five  years  from  the  date  of  the 
commencement  of  the  insurance,  and  then  if  this  policy  is  in 
force 

"This  policy  may  be  surrendered  to  the  company  at  the 
expiration  of  the  first  or  of  any  subsequent  five-year  period, 
upon  thirty  daj's'  previous  written  notice.  At  the  expiration 
of  the  first  period  eighty  per  cent  of  its  reserve  (computed  as 
hereinbefore  specified),  and  in  addition  thereto  the  surplus 
then  apportioned,  will  be  allowed  as  a  surrender  value.  At 
the  end  of  any  subsequent  peAod  the  entire  re4H?rve  (com- 
puted as  hereinbefore  si)ecilied),  and  in  addition  thereto  the 
suri>lus  then  apportioned,  will  be  allowed.  The  above  cash 
values  will  not  be  allowed  for  a  surrender  at  any  other  time." 

Bcfoiv  taking  the  second  policy,  as  alleged,  WestcrfcM 
*uid  most  persistently  refused  to  pay  "another  single  cent" 
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upon  the  first  policy.  He  was  not,  therefore,  prevented  from 
paying  by  the  negotiations  in  regard  to  the  second.  He  was 
presumed  to  know  the  conditions  of  the  policy,  and,  in  fact, 
had  given  it  a  careful  examination,  as  is  shown  by  his  com- 
plaints. He  knew,  therefore,  that  the  first  policy  had  no 
surrender  value  whatever,  and  that  its  terms  could  not  be 
modified  by  any  officer  of  the  ccaporation  except  the  presi- 
dent, the  vice-president,  or  actuary.  Hawes  was  not  one  of 
the  officers  mentioned.  Indeed,  it  is  not  shown  even  by  Tod- 
hunter's  testimony  that  such  modification  was  agreed  to  by 
Ilawes,  but  only  that  he  promised  to  apply  to  the  home  office 
to  have  them  do  it,  if  possible,  and  nothing  further  was 
done  in  the  matter  either  by  the  home  office  or  by  Ilawes. 
But  granting  that  Ilawes  promised  that  such  modification 
would  be  made,  and  that  the  policy  wa<»  delivered  upon  such 
promise,  is  the  defendant  bound  by  it?  Respondents  argue 
that  it  was  not  a  modification  of  the  first  policy,  but  only  an 
agreement  as  to  the  mode  of  paying  a  premium  on  the 
second.  But  that  is  not  the  case.  The  second  policy  was 
accepted  in  consideration  of  a  promise  to  modify  the  tenns 
of  the  first  policy  and  allow  a  surrender  value  therefor — 
contrary  to  the  stipulations  contained  in  it. 

But  it  is  contended  that  the  company  is  estopped  to  deny 
the  authority  of  Hawes;  that,  having  delivered  the  policy 
without  express  condition,  it  is  bound  thereby.  Upon  the  un- 
contradicted testimony  the  court  should  have  found  that  the 
policy  was  not  delivered  as  an  executed  contract.  But  there 
was  no  estoppel  upon  any  view.  Westerfeld  had  notice  of 
the  want  of  authority,  and  also  that  Hawes  made  no  claim 
to  such  authority.  It  is  not  a  case  where  the  corporation 
has  been  paid  to  carry  a  risk  and  is  now  attempting  to 
escape  liability.  Westerfeld  did  not  pay  the  first  premium, 
and  could  not  have  been  compelled  to  do  so.  Cases  hold- 
ing that  when  an  agent  gives  credit  in  violation  of  his  author- 
ity, and  delivers  the  policy,  the  company  is  bound,  do  not 
go  far  enough  for  plaintiffs.  They  do  not  hold  that  the 
company  shall  be  bound,  though  the  premium  is  not  to  be 
paid  and  there  is  no  liability  on  account  of  it.  (Harnickell 
V.  New  York  Life  Ins.  Co,,  111  N.  Y.  390;  Insurance  Co. 
t'.  Exiing,  92  U.  S.  377;  Oiddings  v.  Insurance  Co.,  102  U. 
'S.     108.)       Farnum     v     Phoenix     Ins.     Co.,     83     Cal. 
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246,**  ifi  much  relied  upon  by  re8|)0DdeDtB.  It  was  there  held 
that  the  promise  to  pay  on  the  part  of  the  insored  was  a  suflR- 
cient  consideration  for  the  contract,  and  that  a  local  agent 
having  authority  to  solicit  business  and  make  contracts  of 
insurance,  to  countersign  and  deliver  policies,  binds  his 
principal  within  the  general  scope  of  his  apparent  authority, 
notwithstanding  an  actual  excess  of  authority.  Any  fact 
known  to  such  agent  which  could  constitute  a  breach  of  a 
condition  and  make  the  contract  void,  at  the  option  of  the 
company,  from  its  inception,  will  be  considered  waived. 
The  company  cannot,  in  general,  receive  through  its  agents 
pay  for  carrying  a  risk,  and  be  able  when  loss  occurs  to 
avoid  liability  by  taking  advantage  of  a  limitation  upon 
the  authority  of  the  agent.  Here  this  state  of  things  did 
not  exist.  It  had  not  been  paid  to  carry  the  risk,  and  could 
not  have  enforced  payment.  In  the  Famum  case  the  dif- 
ference in  the  construction  of  limitations  upon  the  jwwer 
of  agents  in  entering  into  contracts  of  insurance,  and  in 
modifying  them  afterward,  is  recognized. 

It  is  also  said  that  whether  a  particular  agent  has  power 
to  waive  conditions  is  a  question  of  fact.  Plaintiffs  offennl 
no  evidence  as  to  the  authority  of  Hawes  except  the  policy, 
which  expressly  denied  to  him  the  authority  to  modify  th* 
contract.  The  burden  was  upon  plaintiffs.  The  title  ''gen- 
eral manager,"  for  a  specified  territory,  does  not  establish 
the  particular  authority  required,  especially  after  this  expres,s 
limitation,  which  was  known  to  the  insured. 

Respondent  also  relies  upon  a  class  of  cases  like  Kahn  v. 
Traders'  etc.  Co.,  4  Wyo.  419.**  In  that  case  it  was  held 
that  consent  to  additional  insurance  given  by  an  authorized 
agent,  upon  which  the  insured  acts,  will  bind  the  company, 
although  not  indorsed  upon  the  policy  as  required,  although 
the  authority  of  the  agent  was  expressly  limited  to  that  mode. 
The  retisons  given  are  that  the  company  had  notice  of  the 
additional  insurance — notice  to  the  agent  being  notice  to  ths 
company — and  should  have  promptly  notified  the  insured, 
if  it  did  not  consent,  and  also  that  it  could  not  so  tie  its 
hands  or  that  of  its  agents.  The  transaction  was  one  which 
the  agent  was  fully  authorized  to  make,  and  the  insured  had 

12  17  Am.  St  Rep.  233. 

13  62  Am.  St  Rep.  47. 
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done  everything  which  ordinarily  he  would  be  required  to  do. 
But  the  company  required,  in  addition,  that  for  its  protection 
he  should  see  that  the  agent  executed  his  undoubted  au- 
thority in  a  certain  mode.  There  are  numerous  authorities 
upon  the  subject  and  the  matter  is  extensively  discussed  in 
the  text-books.  The  majority  of  cases  seem  to  be  against 
the  position  taken  in  that  case,  but  it  is  said  that  the  present 
trend  is  in  favor  of  the  rule  there  declared.  It  is  also  said 
in  that  case,  and  numerous  other  cases  with  like  conflict, 
that  an  adjuster  can  bind  the  company  for  whom  he  acts 
by  his  declaration  that  proofs  furnished  are  sufficient,  not- 
withstanding provision  in  the  policy  to  the  contrary.  If 
this  means  that  the  company  is  bound  unless  it  promptly 
gives  notice  that  it  is  not  satisfied,  and  in  time  to  enable  the 
insured  to  make  his  proof,  it  is  clearly  right  and  in  accord 
with  rules  applicable  alike  to  other  transactions.  But  I  see 
nothing  in  these  decisions  applicable  to  this  case.  Knowl- 
edge of  the  agent  is  not  knowledge  of  the  principal  in  mat- 
tors  not  within  the  scope  of  the  agent's  authority.  I  see 
nothing  unfair  in  such  a  limitation  upon  the  authority  of 
an  agent  as  to  matters  involved  here.  To  make  such  modi- 
fication of  the  contract  is  not  usually  expected  of  an  agent, 
and  the  power  to  do  so  is  not  implied  in  what  may  be  called 
his  usual  ostensible  authority. 

It  may  be  remarked  that,  as  the  correctness  of  the  order 
refusing  a  nonsuit  is  involved  on  this  appeal,  we  are  not 
hampered  by  anything  the  court  found  or  failed  to  find. 
Plaintiflf's  case  was  not  strengthened  by  evidence  after  the 
ruling  on  the  motion  for  a  nonsuit  was  made. 

The  judgment  and  order  are  reversed. 

McFarland,  J.,  Harrison,  J.,  Van  Dyke,  J.,  and  Henshaw, 
J.,  concurred. 

The  following  is  the  opinion  rendered  in  Department 
Two,  August  1,  1899: 

BRITT,  C. — Plaintiffs  sue  as  executors  of  the  last  will  of 
one  William  Westerfeld,  late  of  the  city  of  San  Francisco. 
Defendant  is  an  insurance  corporation  of  the  state  of  N(3W 
York.  PlaintiflFs  allege  in  their  complaint,  among  other 
things,  that  on  April  19,  1890,  the  defendant  issued  to  their 
testator  a  policy  of  insurance  upon  his  life  in  the  sum  of 
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ten  thousand  dollars,  which  policy  induded  a  provision  that 
at  the  expiration  of  five  years  from  its  date  the  insured  might 
surrender  the  policy  and  receive  its  "then  cash  value" ;  that 
after  Westerfeld  had  paid  four  annual  premiums  thereon  an 
arrangement  was  effected  between  him  and  the  defendant 
whereby  the  latter  executed  to  him  a  new  policy  of  date  Feb- 
niary  19, 1894,  for  the  same  amount  as  the  former  but  on  a 
different  plan,  and  promised  that  it  would  compute  the  sur- 
render value,  in  cash,  of  said  first  issued  policy  and  apply  the 
surplus  thereof  above  tlie  fifth  premium,  to  become  due  the 
following  April,  in  payment  of  premiums  on  said  second 
policy,  Westerfeld  agreeing  on  his  part  to  give  up  the  first 
policy  as  soon  as  the  company  should  have  determined 
its  value  as  aforesaid  and  given  him  credit  therefor  on  its 
books ;  that  Westerfeld  died  February  18,  1895,  having  yet 
in  his  possession  both  said  policies,  and  having  received 
from  defendant  no  notice  of  the  cash  surrender  value  of 
the  first  policy,  which,  however,  was  a  sum  more  than  suf- 
ficient, after  deducting  the  fifth  premium  on  the  first  policy, 
to  pay  the  first  premium  on  the  second. 

Plaintiffs  further  allege  that  as  executors  aforesaid  they 
afterward  demanded  of  defendant  the  payment  of  the 
amount  of  the  said  second  policy ;  that  defendant  refused  to 
pay  any  part  thereof,  and  by  false  and  fraudulent  representa- 
tions— ^to  the  general  effect  that  the  policy  of  February,  1894, 
never  was  in  force,  but  had  been  delivered  to  Westerfeld  for 
examination  only,  that  he  never  accepted  it  nor  paid  any 
premiums  thereon,  and  had  been  notified  to  return  it  to  de- 
fendant; also  that  the  first  policy  had  become  void  by  failure 
of  Westerfeld  to  pay  the  fifth  annual  premium — the  defend- 
ant inveigled  plaintiflFs  into  a  compromise  whereby  they  sur- 
rendered both  said  policies  and  gave  a  release  of  all  demands 
thereunder  in  consideration  of  the  sum  of  two  thousand  six 
hundred  and  sixty-six  dollars  and  sixty-six  cents  then  paid 
to  them  by  defendant.  That  but  for  the  said  representa-' 
tions,  the  falsity  of  which  was  then  unknown  to  i^laintiffs, 
they  would  not  have  accepted  less  than  the  face  of  the  last 
policy,  and  that  prior  to  the  cominencement  of  this  action 
])laintiffs  notified  defendant  that  they  "repudiated  said  set- 
tlement upon  the  ground  that  it  was  procured  by  fraud," 
•  d  demanded  payment  of  the  difterence  between  the  sum 
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paid  as  just  mentioned  "and  the  amount  due  them  under 
the  terms  of  said  policy  issued  February  19,  1894."  Tb 
prayer  of  the  complaint  was  for  judgment  in  the  sum  of 
seven  thousand  three  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  and  interest  from  March  27,  1895,  the 
date  of  proofs  of  death. 

For  defense  to  the  action  defendant  admitted  making  the 
representations  alleged  by  plaintiffs,  but  denied  their  falsity 
and  averred  that  they  were  true;  it  contested  its  lability  on 
the  policy  of  1894,  and  claimed  that  if  its  local  agents  (with 
whom  alone  Westerfeld  dealt)  made  any  arrangement  look- 
ing to  the  application  of  a  surrender  value  of  the  first  policy 
in  payment  of  premiums  on  the  second,  they  violated  the 
provisons  of  the  first  policy,  which  allowed  a  surrender  value 
to  the  same  only  after  it  had  been  in  force  for  five  years, 
and  exceeded  their  powers,  and  that  their  acts  were  never 
ratified.  Defendant  also  contended  that  plaintiffs  could  not 
maintain  the  action  without  rescinding  the  contract  of  com- 
promise and  restoring  or  offering  to  restore  the  money  they 
then  received  as  the  fruit  thereof.  The  trial  was  by  jury 
and  resulted  in  a  verdict  and  judgment  for  plaintiffs  for 
the  sum  demanded  in  their  complaint. 

The  decision  of  but  one  of  the  several  questions  debated 
by  counsel  will  suffice  for  the  disposition  of  the  case.  Not- 
withstanding the  elaborate  and  very  able  argument  with 
which  plaintiffs'  counsel  have  supported  their  contention  that 
no  restoration  or  offer  of  restoration  of  the  money  received 
by  their  clients  upon  the  compromise  was  necessary  to  the 
success  of  this  action,  we  are  unable  to  accept  that  view. 

It  is  said  in  the  first  place  that  the  action  is  to  be  treated, 
not  as  founded  on  the  policy,  but  as  in  tort  for  deceit  and  to 
recover  damages  for  the  fraud  practiced  by  defendant.  The 
complaint,  however,  was  not  drawn  upon  that  theory.  It  is, 
of  course,  true  that  a  party  who  has  been  led  by  fraud  into 
a  settlement  whereby  he  accepted  less  than  is  justly  due  him 
in  extinguishment  of  legal  claims  may,  on  discovering  the 
fraud,  sue  for  the  damage  he  has  sustained  without  taking 
any  steps  to  rescind  the  settlement;  the  law  allows  such  an 
action,  although,  as  has  been  said  here,  "Even  in  that  case 
great  wrong  is  sometimes  done  when  rescission  is  not  re- 
quired" (Bancroft  v.  Bancroft,  110  Cal.  379) ;  but  it  pro- 
CXXIX.   CAL.--6 


82 


Westbrfbld  V,  New  Yobk  Life  Ins.  Co.     [129  Cal. 

coeds  on  the  assumption  that  the  plaintiff  affirms  the  contract 
of  compromise— abandons  the  cause  of  action  which  it  su- 
l»erseded— and  claims  damage  for  the  fraud  whicli  induced 
the  new  contract.    In  the  present  instance  the  plaintiffs  dis- 
tinctly aver  in  their  comi)laint  that  they  "repudiate  said 
.-settlement  upon  the  ground  that  it  was  procured  by  fraud 
upon  the  part  of  defendant/'  and  demanded  payment  of 
the  difference  between  the  sum  they  had  received  and  the 
''amount  due  them  under  the  terms    of  said  policy  issue<l 
February  19,  1894."     The  frame  of  the  complaint  shows 
that  the  action  is  bottomed  on  the  policy  itself  as  a  subsistinji; 
contract,  and  that  in  consequence  of  the  fraud  charged  the 
release  is  treated  as  simply  void.     This  is  contrary  to  lh(» 
rule  of  our  statute;  a  consent  to  a  contract  procured  by  frau<l 
"is  nevertheless  not  abjrolutely  void,  but  may  be  rescinded 
by  the  partioo  in  the  manner  prescribed  by  the  chapter  on 
rescission.'     (Civ  Code,  sec.  15G6.)     The  like  view  of  tlu^ 
plaintiffs'  cause  of  action  was  submitted  to  the  jury  at  thi* 
trial.    The  court  instructed  them  in  substance  that  if  they 
believed  the  averments  of  the  complaint  to  be  true  their 
verdict  should  be  for  plaintiffs — not  for  such  amount  of 
damage  as  they  might  find  to  have  been  caused  by  the  al- 
leged fraud — but  "in  the  sum  of  seven  thousand  three  hun- 
dred and  thirty-three  dollars  and  thirty-three  cents,  with 
interest  thereon  from  March  27,  1895,  at  seven  per  cent  piT 
annum,'  which  was  the  exact  amount  of  the  policy,  less  the 
compromise  payment,  with  interest  on  the  difference.  Plain- 
tiffs maintain  that  this  statement  of  the  measure  of  dam- 
ages was  appropriate  to  an  action  sounding  in  tort  for  the 
fraud,  but  it  seems  to  us  to  proceed  on  an  unwarranted  as- 
sumption, viz.,  that  the  jury  must  necessarily  find  that  plain- 
tiffs sustained  the  saime  damage  by  release  of  the  policy  on 
which  defendant  denied  any  liability,  and  which  might  have 
been  the  subject  of  possibly  doubtful  litigation,  that  they 
would  have  sustained  if  the  policy  had  been  wholly  undis- 
puted.   There  was  evidence  in  the  case  from  which  the  jury 
might  have  concluded  that,  without  regard  to  the  false  rej)- 
resentations,  plaintiffs  could  better  afford  to  accept  less  than 
the  face  of  the  policy  than  to  sue  on  it;  but  the  instruction 
took  this  queston  from  their  consideration,  and  so  was  not 
a  correct  statement  of  the  law  if  the  case  is  to  be  regarded 
as  in  tort.    This  subject  has  been  considered  by  the  court  of 
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appeals  of  New  York  in  an  action  for  obtaining  by  fraud  a 
compromise  of  a  disputed  contractual  liability.  The  court 
said  that  the  measure  of  damages  *'is  not  the  extinguished 
balance,  and  cannot  be  without  making  the  mle  as  to  rescis- 
sion an  idle  and  useless  formality,  [but]  its  measure  is  in- 
demnity for  the  real  loss  sustained,  which  may  very  well 
prove  to  be  less,  and  even  much  less,  than  the  contract  bal- 
ance  What  the  plaintiflf  sold  and  what  the  defend- 
ant bought  [the  court  thus  describing  the  eflFect  of  the  com- 
promise agreement]  was  not  a  conceded  but  a  disputed 
claim;  worth,  therefore,  ordinarily,  something  less  than  its 
face  for  purposes  of  sale,  transfer,  or  cancellation;  how 
much  less  depending  upon  the  continuing  solvency  of  the 
debtor,  and  the  probability  of  its  successful  enforcement,  and 
that  uix)n  the  underlying  facts  of  the  case;  and  depending 
also  upon  the  probable  extent  and  expense  of  the  expected 
litigation."  (Oould  v,  Cayuga  etc.  Bank,  99  N,  Y.  333.) 
Plaintiffs  inveigh  strongly  against  the  doctrine  of  that  case, 
but  in  our  opinion  it  is  correct. 

It  is  also  contended  that  the  case  is  within  the  rule  that  one- 
who  seeks  to  rescind  a  compromise  on  the  ground  of  fraud  is 
not  required  to  restore  the  money  or  other  benefits  he  has  re- 
ceived from  his  adversary,  if,  whatever  might  be  the  result  of 
his  action,  he  would  be  entitled  to  keep  what  he  has  obtained. 
Cases  of  that  nature  arise  when  a  party  has  been  led  by  fraud- 
ulent contrivance  to  accept  less  money  than  was  due  him  on 
an  undisputed  claim,  as  in  Oilson  etc,  Co,  v,  OiUon,  47  Cal. 
597,  and  in  some  other  instances  not  necessary  to  be  illus- 
trated now.  But  in  the  present  case,  tussuming,  as  plaintiffs 
did,  that  the  bar  to  the  action  arisinyj  from  the  compromise, 
.settlement  and  release,  was  avoided  by  allegations  of  fraud  in 
the  procurement  of  the  same,  then,  of  course,  both  parties 
were  relegated  to  their  original  situation  where  plaintiffs  as- 
serted and  defendant  contested  the  liability  of  the  latter  on  the 
policy  {Kley  v,  Healy,  149  N.  Y.  346) ;  suppose  plaintiffs 
should  fail  to  establish  such  liability,  it  would  then  appear 
that  they  had  two  thousand  six  hundred  and  sixty-six  dollars 
and  sixty-six  cents  of  defendant's  money  to  which — the  com- 
promise under  which  it  was  paid  being  void,  and  the  consid- 
eration moving  to  defendant  for  such  payment,  viz.,  immu- 
nity from  suit  on  the  policy,  having  failed — they  could  show 
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no  right,  and  it  seems  quite  elementary  to  say  that  in  such 
event  they  could  not  lawfully  keep  what  they  had  dbtfidned. 
It  is  no  answer  to  say  that  plaintiffs  did  prove  to  the  satisfac- 
tion of  the  jury  that  the  policy  they  surrendered  was  an  en- 
forceable obligation  in  their  favor;  or,  what  is  much  the  same 
thing,  that  the  judgment,  by  which  the  plaintiflFs  recover  only 
the  diflferencc  between  the  face  value  of  the  policy  and  the 
sum  paid  by  defendant  on  the  compromise,  is  a  sufficient  re- 
storation of  such  payment.  These  things  were  probleniatical 
until  judgment  rendered;  and  to  adopt  such  a  test  for  deter- 
mining whether  restoration  was  necessary  before  suit  is  to  say 
that  the  plaintiflFs  could  gain  their  right  of  action — ^to  wit,  of 
recovery  on  the  policy,  which  was  barred  by  the  compromise 
— as  the  result  of  the  action ;  whereas  the  settled  rule  is  that 
the  right  must  exist  when  a  plaintiflf  commences  his  action. 
As  remarked  by  Mr.  Bigelow  (1  Bigelow  on  Fraud,  82) : 
"The  compromise  is  a  binding  contract  until  rescinded;  it  is 
binding  them  w^hen  he  brings  his  suit."  And  so  are  Civ.  Code, 
sec.  1566;  Mormon  v.  Lods,  39  Cal.  381 ;  Bohall  v,  Diller,  41 
Cal.  532;  Herman  v.  Haffenegger,  54  Cal.  161;  Wainwright 
V.  Weske,  82  Cal.  193.     ■ 

Another  contention  is  that  the  action  may  be  regarded  as 
one  for  a  rescission  of  the  compromise  by  judgment  of  the 
court,  and  that  in  cases  of  that  character  no  attempt  at  rescis- 
sion by  the  plaintiff  himself  before  suit  brought  ia  necessary. 
Ivescission  by  the  court  in  this  case  necessarily  involved  the 
setting  aside  of  the  compromise  and  cancellation  of  the  re- 
lease— ^powers  exercisable  only  by  the  court  in  equity  and  not 
by  a  jury  (Mesenburg  v.  Dunn,  125  Cal.  222)  ;  such  jurisdic- 
tion of  the  court  below  was  neither  invoked  nor  exerted,  and 
the  judgment  is  wholly  silent  touching  a  rescission;  it  is 
therefore  erroneous  in  any  aspect.  But,  aside  from  considera- 
tions arising  from  the  practice  at  the  trial,  the  complaint  is  in- 
sufficient treated  as  a  bill  in  equity  for  rescission ;  it  is  the  law 
of  this  state  (except  under  circumstances  which,  it  ia  be- 
lieved, we  have  sufficiently  shown  do  not  attend  the  present 
case)  that  the  oflfer  to  restore  what  has  been  received  under 
the  contract  impeached  is  a  oonditon  precedent  to  maintain- 
ing an  action  for  a  judicial  rescission,  as  well  as  an  action 
founded  on  the  assumption  that  rescission  has  been  aooom- 
plished  by  simple  act  of  the  party.     (Kelley  v.  Owens,  120 


June,  '00.]  Wbsterfeld  v.  New  York  Life  Ins.  Co.  85 

Cal.  502,  citing  most  of  the  previous  cases  on  the  subject.) 
Plaintiffs  lay  stress  on  Watts  v.  White,  13  Cal.  321.  That  was 
a  suit  between  partners — ^plaintiff  seeking  to  set  aside  a  deed 
of  his  interst  in  partnership  property  procured  by  fraud  of  de- 
fendant, and  to  enforce  an  accounting.  The  court  said  that 
plaintiff  risked  his  case  on  the  result  of  the  accounting,  and 
since  he  alleged  that  a  greater  sum  was  due  him  than  he  had 
received  for  the  deed  no  offer  to  restore  the  consideration  for 
the  deed  was  necessary  before  suit.  We  may  observe  that  in 
such  a  case  the  money  received  by  the  plaintiff  becomes  part 
of  the  subject  of  the  accounting;  in  any  possible  event  he  has 
an  interest  in  it,  and  until  the  adjustment  of  the  accounts  is, 
it  would  seem,  as  much  entitled  to  its  possession  as  the  defend- 
ant. Other  distinctions  might  be  drawn ;  as  pointed  out  in  a 
recent  text-book,  "tender  in  a  case  of  rescission  between  par- 
ties to  the  sale  of  a  partner's  interest  in  business  stands  upon 
a  footing  of  its  own."  (1  Bigelow  on  Fraud,  426.)  Watts  v. 
White,  supra,  does  not  aid  the  plaintiff's  case  here. 

Some  other  points  made  by  plaintiffs  in  this  connection  do 
not  require  special  notice.  We  must  hold  that  the  compromise 
was  a  good  contract  until  rescinded,  and  not  having  been  re- 
scinded when  plaintiffs  sued  it  was  a  bar  to  the  action  not 
removed  by  the  subsequent  verdict  of  the  jury  or  judgment  of 
the  court.  (Civ.  Code,  sees.  1566, 1567, 1689,  1691;  Dobin- 
son  V,  McDonald,  92  Cal.  33 ;  Jurgens  v.  Insurance  Co.,  114 
Cal.  161 ;  Hill  v.  Den,  121  Cal.  42 ;  Kelley  v.  Owens,  120  Cal. 
502,  and  cases  cited.  See,  also,  the  following,  most  of  which 
are  quite  in  point :  Oould  v.  Cayuga  Bank,  86  N.  Y.  75 ;  Ora- 
ham  V,  Meyer,  99  N.  Y.  611 ;  Yeomans  v.  Bell,  151  N.  Y.  230 ; 
Potter  V.  Monmouth  Ins.  Co.,  63  Me.  440;  Brown  v.  Hartford 
Fire  Ins.  Co.,  117  Mass.  479;  Moore  v.  Massachusetts  Ben. 
Assn.,lQ5  Mass.  517 ;  Evring  v.  Brake  Shoe  Co.,lQ9  Mass.  72 ; 
Home  Ins.  Co.  v.  Howard,  111  Ind.  544;  Harkey  v.  Me- 
chanicif  etc.  Ins.  Co.,  62  Ark.  274**;  Och  v.  Missouri  etc.  Ry. 
Co.,  130  Mo.  27 ;  Bigelow  on  Fraud,  82.)  The  authorities 
cited  by  plaintiffs,  so  far  as  pertinent  to  this  question,  are  in 
the  main  distinguishable  from  the  case  at  bar  either  for  the 
reason  that  they  treated  the  release  as  wholly  void,  which  it 

14  54  Am.  St.  Rep.  295. 
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cannot  be  under  the  statute  of  this  state,  or  that  the  plaintiff 
suing  in  disregard  of  the  release  had  been  fraudulently  led  to 
compromise  an  undisputed  demand,  and  so  was  in  any  case 
entitled  to  keep  what  he  had  received.  Admitting  that  there  is 
some  conflict  of  authority,  we  are  yet  satisfied  that  the  conclu- 
sion we  have  reached  accords  with  the  strong  preponderance 
of  adjudication  both  in  this  state  and  elsewhere.  The  judg- 
ment and  order  denying  a  new  trial  should  be  reversed. 

Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Temple,  J.,  McFarland,  J.,  Uensliaw,  J. 
Rehearing  denied. 


[S.  F.  No.  1644.    In  Bank.— June  30.  1900.] 
In  the  Matter  of  the  Estate  of  JAMES  G.  PORTER,  Do- 
ceased.     T.  G.  YOUNG,  Administrator,  Appellant,  v. 
STATE  OF  CALIFORNIA,  Respondent. 

Estates  or  Deceased  Persons — Sale  of  Real  Estate— Best  Interest 
OF  Estate— Constitutional  Law. — Section  1536  of  the  Code  of 
Civil  Procedure,  providing  that  "when  it  appears  to  the  satisfaction 
of  the  court  that  it  is  for  the  advantage,  benefit,  and  best  interest 
of  the  estate  and  those  interested  therein  that  her  real  estate  or 
some  part  thereof,  be  sold,  the  executor  or  administrator  may  sell 
any  real  as  well  as  personal  property  of  the  estate  upon  the  order 
of  the  court"  is  constitutional  and  valid* 

Id.— Rights  of  Heirs — Effect  of  Previous  Statute.— The  rights  of 
the  heirs  of  an  intestate  are  controlled  by  a  statute  in  force  at  the 
time  of  the  death  of  the  intestate,  regulating  the  administration  of 
the  estate  or  the  sale  of  its  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  F.  Cowan,  D.  E.  McKinlay,  and  C.  H.  Pond,  for 
Appellant. 
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W.  F.  Fitzgerald,  Attorney  General,  and  Tircy  L.  Ford, 
Successor,  for  Respondent. 

IIAYNES,  C. — James  Porter  died  intestate  in  the  county 
of  Sonoma  in  November,  1897,  leaving  an  estate  consisting  of 
real  and  personal  property,  the  latter  being  more  than  suffi- 
cient to  pay  all  debts  and  liabilities  of  the  estate  and  the  costs 
and  expenses  of  administration.  He  left,  however,  no  known 
heirs,  relatives,  or  other  person  who  would  be  entitled  to  in- 
herit his  estate,  and  the  court  so  found. 

The  court  also  found  as  follows :  "That  said  real  estate  is 
expensive  to  properly  maintain  and  manage ;  that  a  portion  of 
the  same  is  planted  to  vines  which  need  the  constant  care  and 
attention  of  some  person  qualified  to  attend  to  the  same;  that 
the  remainder  of  said  real  estate  required  to  be  cultivated  and 
the  fruit  trees  growing  thereon  attended  to ;  that  the  fences 
and  buildings  on  said  premises  will  become  dilapidated  unless 
properly  attended  to ;  that  said  real  estate,  by  reason  of  its  not 
being  occupied  by  some  person  interested  therein,  will  dete- 
riorate and  depreciate  in  value;  that  said  real  estate  can  be 
sold  at  the  present  time  for  a  better  price  than  if  sold  later; 
that  it  will  be  difficult  to  lease  said  premises  for  a  fair  com- 
pensation by  reason  of  there  being  no  dwellins:-lioiise  thereon ; 
that  the  expense  of  maintaining  and  caring  for  said  premises 
by  said  administrator,  if  he  is  compelled  to  employ  labor  and 
help,  therefor,  will  largely  exceed  the  revenues  derived  there- 
from, and  coupled  with  the  taxes  to  be  annually  collected  on 
said  premises  will  be  a  source  of  expense  which  will  be  a  disad- 
vantage to  the  parties  entitled  to  said  estate." 

As  a  conclusion  of  law  the  court  found  that  it  had  no  juris- 
diction to  make  the  order  prayed  for,  and  denied  the  petition, 
and  from  that  order  this  appeal  is  taken. 

The  court  placed  its  refusal  to  grant  the  order  upon  the 
ground  that  the  following  provision  found  in  section  1536  of 
the  Code  of  Civil  Procedure  is  unconstitutional :  '*0r  when 
it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the  ad- 
vantage, benefit,  and  best  interests  of  the  estate,  and  those  in- 
terested therein,  that  the  real  estate,  or  some  part  thereof,  l)e 
sold,  the  executor  or  administrator  may  sell  any  real  as  well 
0.S  personal  property  of  the  estate  upon  the  order  of  the  court." 
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The  portion  of  said  section  above  quoted  was  inserted 
therein  by  an  amendment  approved  March  23,  1893.  Prior 
to  said  amendment  property  of  the  estate  was  authorized  to  be 
sold  for  the  payment  of  the  family  allowance,  or  debts  duo 
from  the  decedent,  expenses  of  administration,  or  payment  of 
legacies. 

It  is  said  the  court  below  relied  principally  upon  the  case  of 
Brenham  v.  Story,  39  Cal.  179,  to  justify  its  conclusion  that  it 
had  no  jurisdiction  to  make  the  order  prayed  for.  That  case 
arose  under  a  special  act  of  the  legislature  passed  in  1861 
(Stats.  1861,  p.  152),  after  the  death  of  Charles  \Vhit«,  au- 
thorizing his  administrator  to  sell  any  portion  of  the  real  es- 
tate held,  claimed,  or  owned  by  White  at  the  time  of  his  death, 
as  in  the  judgment  of  the  administrator  would  best  promote 
the  interests  of  those  entitled  to  said  estate ;  and  said  act  was 
held  invalid  upon  the  ground  that  the  title  to  the  property  liad 
vested  in  the  heirs  before  the  passage  of  the  act,  subject  only 
to  the  power  of  the  court  to  order  a  sale  for  the  purposes  speci- 
fied by  the  statute  in  force  at  the  time  of  Whitens  death.  The 
distinction,  however,  between  that  case  and  this  lies  mainly  in 
the  fact  that  here  the  amendment  of  1893  was  in  force  before 
the  death  of  Porter,  and  therefore  the  estate  vested  in  the  heir, 
if  any  he  had,  subject  to  the  exercise  of  the  power  given  to  the 
court  by  the  amended  statute.  This  amended  statute  has 
heretofore  been  called  to  the  attention  of  this  court  in  but  one 
ease,  so  far  as  I  am  aware,  namely,  in  Estate  of  Packer,  125 
Cal.  396.*  In  that  case  Brenham  v.  Story,  sxtpra,  was  fol- 
lowed because  Packer  died,  while  a  resident  of  this  state,  be- 
fore the  said  amendment  of  1893  was  enacted ;  and  for  that 
reason  this  court  declined  to  consider  whether  said  amend- 
ment was  constitutional  when  applied  to  the  property  of  per- 
sons dying  after  its  passage,  as  that  question  did  not  arise. 
Here,  the  question  is  properly  before  us  and  must  be  decided. 

It  is  a  fundamental  proposition  that  governments  are 
formed,  among  other  things,  for  the  protection,  not  only  of 
the  rights  of  property,  but  of  property  itself;  and  its  power  to 
provide  for  the  custody,  care,  and  the  descent  and  distribution 
of  the  property  of  intestates,  real  and  personal,  as  well  as  tho 
disposition  of  it  by  will,  is  unquestioned.  (In  re  Wilmerding, 
117  Cal.  281, 284.)    It  is  true  that  under  our  statute  upon  the 

1  73  Am.  St.  Rep.  68. 
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death  of  the  ancestor  the  property  of  the  intestate  at  once 
vests  in  the  heir;  but  it  vests  subject  to  conditions  imposed 
by  the  statute,  such  as  the  qualified  possession  and  control  of 
the  administrator,  under  the  direction  of  the  court,  for  its 
care,  and  its  appropriation  to  the  payment  of  the  debts  of 
the  decedent,  expenses  of  administration,  and  other  liabilities 
enumerated  in  the  statute;  but  the  right  of  the  heir  to  inherit 
the  estate  being  itself  the  creature  of  the  statilte,  there  can 
be  no  question  as  to  its  power  to  impose  these  liabilities  upon 
the  estate,  subject  to  which  the  property  vests  in  the  heir. 
That  the  administrator,  under  the  control  and  direction  of 
the  court,  is  charged  with  the  duty  of  preserving  the  proper- 
ty until  final  distribution  cannot  be  doubted.  He  must,  if 
there  are  funds,  preserve  the  title  to  the  real  estate  by  the 
payment  of  taxes,  and  its  value  by  making  necessary  repairs, 
and  is  entitled  to  receive  the  rents  and  profits  until  the  estate 
is  settled,  and  must  "preserve  it  from  damage,  waste,  and 
injury."  So  the  administrator,  under  the  order  of  the  court, 
at  any  time  after  receiving  letters  may  sell  "perishable  and 
other  personal  property  likely  to  depreciate  in  value,  or 
which  will  incur  loss  or  expense  by  being  kept"  (Code  Civ. 
Proc,  sec.  1522),  whether  there  are  debts  or  other  liabilities 
to  be  paid  or  not;  and  this  direction  of  the  statute  has  no 
other  basis  than  that  of  the  preservation  of  the  best  inter- 
ests of  those  in  whom  the  statute  vests  the  right  of  property, 
when  it  is  not  required  to  meet  some  charge  imposed  by  law, 
and  cannot  be  immediately  delivered  to  the  heir.  So  perish- 
able property  may  be  attached  under  a  disputed  contract 
liability,  and  be  sold  by  order  of  the  court  before  the  defend- 
ant's liability  is  established. 

These  instances  in  which  the  state,  by  its  statutes,  disposes 
of  private  property  are  familiar  and  unchallenged,  and  are 
based  upon  the  duty  and  power  of  the  government  to  prevent 
injury  by  converting  one  kind  of  property  into  another  for 
the  benefit  of  the  owner. 

The  statute  before  us  involves  no  different  principle,  nor 
the  exercise  of  any  different  power.  We  see  no  diflference 
in  principle  between  th3  sale  of  "personal  property  likely 
to  depreciate  in  value,  or  which  will  incur  loss  or  expense  by 
being  kept,"  and  the  sale  of  real  estate  under  the  facta  found 
by  the  court  in  this  case,  nor  any  difference  in  the  exercise 
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of  legislative  power  in  the  two  cases.  The  statute  under  con- 
sideration divests  no  one  of  his  property,  but  authorizes  one's 
real  estate  to  be  transmuted  into  personal  property  under 
such  circumstances  that  the  consent  of  the  owner,  if  capable 
of  giving  it,  would  be  presumed.  The  administration  is  in 
a  condition  to  be  closed  if  there  were  known  heirs  to  whom 
it  could  be  distributed.  If  none  should  api)ear,  it  will  escheat 
to  the  state  under  the  provisions  of  the  Civil  Code,  sections 
1404  to  1406.  But  in  People  v.  Roach,  70  Cal.  294,  it  was 
held  that  a  proceeding  on  behalf  of  the  state,  for  the  purpose 
of  obtaining  a  decree  that  the  estate  has  escheated  to  the  state, 
is  premature  if  commenced  within  five  years  after  the  death 
of  the  intestate.  This  estate  must,  therefore,  remain  in  the 
hands  of  the  administrator  until  such  proceeding  can  be 
taken,  unless  within  that  time  an  heir  capable  of  inheriting 
it  should  appear. 

The  order  denying  the  petition  should  be  reversed,  with 
directions  to  the  court  below  to  amend  its  conclusions  of  law 
to  conform  to  this  opinion,  and  grant  an  order  of  sale  as 
prayed  for. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  the  petition  is  reversed,  with  directions  to  the  court 
below  to  amend  its  conclusions  of  law  to  conform  to  this 
opinion,  and  grant  an  order  of  sale  as  prayed  for. 

Henshaw,  J.,      McFarland,  J., 
Temple,  J.,  Van  Dyke,  J., 

Harrison,  J, 
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IIOUSER  &  HAINES  MANUFACTURING  COMPANY, 

Appellant,  v.  R.  L.  HARGROVE,  Respondent. 

Appeal — Judgment — ^Lapse  or  TncB. — ^An  appeal  from  a  judgment 
taken  nearly  two  years  after  the  rendition  and  entry  of  the  judg- 
ment cannot  be  entertained. 

Jd.— Xew  Tbial  Oboer— Pboceedinq  Independent  of  Judgkent. — A 
motion  for  a  new  trial  under  the  code  is  a  proceeding  independent 
of  tlie  judgment,  and  may  be  granted  even  after  the  judgment  has 
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been  affirmed  upon  appeal ;  and  an  order  granting  or  denying  a  new 
trial  may  be  reviewed  upon  an  appeal  taken  in  time,  notwithstand- 
ing the  judgment  may  be  final. 

Sale — Habvesteb— Change  of  Title — Later  Conditional  Sal*— Title 
or  Subsequent  Vendee. — Where  a  harvester  was  sold  and  delivered 
to  the  purchaser,  under  an  agreement  to  give  notes  for  the  pur- 
chase money,  and  under  the  terms  of  an  absolute  sale  passing  title 
to  the  purchaser,  the  sale  cannot  be  afterward  converted  into  a  con- 
ditional sale,  without  any  change  of  possession,  by  a  mere  written 
•  agreement  between  the  parties,  so  atf  to  affect  the  title  of  a  sub- 
sequent vendee  of  the  purchaser  to  whom  the  possession  was  de- 
livered. 

Id. — Conditional  Sales  not  Favobed. — Conditional  sales  intended  as 
security,  in  lieu  of  a  chattel  mortgage  upon  the  property,  are  not 
favored;  and,  by  reason  of  the  opportunities  for  fraud  presented  by 
such  contracts,  courts  are  inclined  to  scrutinize  them  closely. 

Id. — ^Tax  Title — ^Validity  of  Assessment. — Taxes  were  properly  as- 
sessed to  the  original  purchaser  of  such  harvester,  while  in  his 
possession  and  control,  with  indicia  of  ownership  invested  under  the 
original  purchase  thereof;  and  the  addition  of  other  names  on  the 
assessment-roll  did  not  invalidate  the  assessment  to  him.  The 
taxes  being  delinquent,  the  assessor's  sale  of  the  harvester  to  the 
highest  bidder  passed  title  to  such  bidder  irrespective  of  the  amount 
of  the  delinquent  tax. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County  and  from  an  order  denying  a  new  trial. 
W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louttit  &  Middlecoflf,  for  Appellant. 

R.  L.  Hargrove,  Respondent  in  pro  per. 

VAN  DYKE,  J.— The  appeal  in  this  case  is  taken  from 
the  judgment,  as  well  as  from  the  order  denying  plaintiff's 
motion  for  a  new  trial.  This  judgment  was  entered  on  the 
twelfth  day  of  August,  1897,  and  the  notice  of  appeal  served 
August  2,  1899,  nearly  two  years  aft^r  the  rendition  of  the 
judgment.  This  court,  therefore,  cannot  entertain  the  ap- 
peal from  the  judgment.  The  order  denying  the  plaintiff's 
moton  for  a  new  trial  was  entered  June  6,  1899,  and  the 
notice  of  appeal  therefrom,  as  already  shown,  was  in  time. 
The  motion  for  a  new  trial,  under  our  code  and  practice, 
is  a  proceeding  independent  of  the  judgment.  The  motion 
may  be  granted  even  after  a  judgment  has  been  affirmed  on 
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appeal.  (Brison  v.  Brison,  90  Cal.  327 ;  Riverside  Water  Co, 
t'.  Oage,  108  Cal.  243.)  The  action  is  to  recover  possession 
of  one  Haines-Houser  improved  combined  harvester,  of  the 
alleged  value  of  one  thousand  dollars.  The  court  below 
found  that  the  plaintiff  was  not  at  the  time  of  the  com- 
mencement of  the  action  the  owner  or  entitled  to  the  pos- 
session of  the  harvester,  and  further  found  that  the  defend- 
ant was  at  the  time  the  action  was  commenced,  and  still  is, 
the  owner  and  entitled  to  the  possession  of  the  harvester, 
and  that  the  value  thereof  was  one  thousand  dollars.  Judg- 
ment was  entered  accordingly. 

The  plaintiff  relies  for  recoverj'  upon  the  following  receipt 
or  agreement: 

"Stockton,  Cal.,  August  4,  1893. 

"Received  of  Houser,  Haines  &  Knight  one  Haines-Houser 

improved  combined  harvester.  No. ,  for  which,  delivered 

at  Stockton,  Cal.,  upon  the  terms  stated  below,  the  under- 
signed agrees  to  pay  to  Houser,  Haines  &  Knight  the  sum 
of  fourteen  hundred  00-100  dollars  in  U.  S.  gold  coin  aa 
follows,  to  wit:  $500.00  by  his  note  September  1,  1893; 
$500.00  by  his  note  September  1,  1894,  to  bear  interest  at 
the  rate  of  ten  per  cent  per  annum  from  September,  1893, 
until  paid,  and  $400.00  by  his  note  September  1,  1895. 

"And  it  is  agreed  that  said  Houser,  Haines  &  Knight  do 
not  part  with  the  title  to  said  harvester  until  all  said  deferred 
l>ayments  or  notes  are  fully  paid ;  that  time  is  of  the  essence 
of  the  agreement;  that  should  the  undersigned  make  default 
in  any  of  said  payments,  then  said  Houser,  Haines  &  Knight 
shall,  at  their  option,  and  without  notice,  terminate  this 
agreement,  and  with  or  without  legal  process  take  and  retain 
said  harvester,  wherever  it  may  be  situated,  and  all  moneys 
paid  by  the  undersigned  prior  to  such  default  shall  be  com- 
pensation for  the  privilege  of  using  said  harvester  prior  to 
such  default;  and  should  Houser,  Haines  &  Knight,  by  rea- 
son of  such  default,  incur  any  expense,  the  undersigned 
agrees  to  reimburse  them  the  sum  total  of  all  such  expenses, 
including  reasonable  counsel  fees.  "I.  M.  ROWE." 

Indorsed:  "The  Houser  &  Haines  Mfg.  Co.,  by  G.  W. 
Haines,  Vice-President." 
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In  pursuance  of  siiid  receipt  or  agreement  said  Rowe  at 
the  same  time  as  the  date  thereof  executed  the  notes  therein 
mentioned,  and  suWcquently  paid  Iho  sum  of  seven  hundred 
and  fifty  dollars  on  the  same. 

The  court,  however,  finds,  and  the  evidence  supports  the 
finding,  "That  on  the  tenth  day  of  June,  1893,  Housor, 
Haines  &  Knight  delivered  to  I.  M.  Rowe  the  harvester 
described  in  plaintiff's  complaint  upon  the  followng  order 
and  the  terms  and  conditions  mentioned  therein: 
"$1400.00. 
"Messrs.  Houser,  Haines  &  Knight: 

"Please  ship  to  the  undersigned  one  harvester,  twenty- 
foot  cut,  including  the  usual  extras  (see  printed  list  of  extras 
furnished) . 

"Consign  to  I.  M.  Rowe,  Athlone.  For  which  the  under- 
signed agrees  to  pay  $500.00  September  1,  1893;  $500.00 
September  1,  1894,  and  $400.00  September  1,  1895;  all 
amounts  due  after  September  1,  1893,  to  bear  interest  at  ten 
per  cent  per  annum  until  paid. 

"Machine  to  be  delivered  free  on  board  cars  or  boat  in 
Stockton. 

"These  machines  are  all  warranted  to  be  well  made,  of 
good  material,  and  durable,  with  proper  care.  If,  upon  one 
week's  trial,  the  machine  should  not  work  well,  the  pur- 
chaser shall  give  immediate  notice  to  said  Houser,  Haines  & 
Knight,  or  their  agent,  and  allow  time  to  send  a  person  to 
put  it  in  order.  If  it  cannot  then  be  made  to  work  to  the 
entire  satisfaction  of  the  purchaser,  he  shall  return  it  at 
once  to  the  agent  of  w^hom  he  received  it,  and  his  payment, 
if  any  has  been  made,  will  be  refunded.  Continuous  use 
of  the  mac'hine,  or  use  at  intervals,  through  harvest  sea.son, 
shall  be  deemed  an  acceptance  of  the  machine  by  the  under- 
signed. 

"Dated  the  10th  day  of  June,  1893. 

"Postoffice,  Mintum;  county,  Fresno;  state,  Cal. 

"I.  M.  ROWE.'' 

"That  said  harvester  was  delivered  to  said  I.  M.  Rowe  at 
Minturn,  in  the  county  of  Fresno,  that  said  1.  M.  Rowe  then 
and  there  accepted  said  harvester,  and  at  all  times  since  said 
tenth  day  of  June,  1893,  up  to  June  2, 1896,  said  I.  M.  Rowe 
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retained  and  had  possession,  charge,  and  control  of  said 
harvester  in  said  county  of  Madera." 

The  court  also  found  that  said  Rowe  gave  in  the  harvester 
in  question  to  the  assessor  of  Madera  county  for  the  year  1896, 
and  that  it  was  sold  for  nonpayment  of  taxes  thereon  on  June 
2,  1896,  and  bid  in  by  the  defendant  Hargrove,  to  whom  a 
certificate  of  sale  was  issued  by  said  assessor.  The  court  also 
finds  that  on  June  2,  1896,  said  Rowe  executed  a  bill  of  sale 
of  his  right,  title,  and  interest  in  said  harvester  to  the  defend- 
ant, and  that  thereupon  the  posscs.<«ion  of  said  harvester  was 
delivered  to  the  defendant. 

It  appears,  therefore,  that  upon  June  10,  1893,  said  Rowe 
offered  to  purchase  the  harva^^ter  in  question  from  Houser, 
Haines  &  Knight  on  the  terms  stated  in  his  written  offer,  the 
machine  to  be  delivered  as  therein  stated.  Houser,  Haines  & 
Knight  accepted  that  offer  by  delivering  the  machine  accord- 
ing to  said  offer.  The  sale,  therefore,  became  complete  on  the 
delivery  of  the  machine  to  Rowe.  The  character  of  the  trans- 
action was  fixed  at  that  date.  After  the  purchase  and  receipt 
of  the  machine,  as  stated,  Rowe  used  it  for  his  harvesting  that 
season  for  about  two  months  before  the  receipt  relied  upon  by 
the  plaintifiF  was  given.  The  instrument  of  August  4th  says : 
'^Received  one  Haines-Houser  improved  combined  harvester, 

No. ,  for  which,  delivered  at  Stockton,  California,  upon 

the  terms  stated  below,  he  agrees  to  pay,"  etc.  The  offer  to 
purchase  and  order  for  the  machine  of  June  lOth  says: 
'Tlease  ship  one  harvester,  twenty-foot  cut,  including  the 
usual  extras." 

It  would  appear  from  the  language  used  in  the  two  instru- 
ments that  they  referred  to  different  machines,  but  the  parties 
at  the  trial,  and  also  on  appeal,  seemed  to  consider  them  as 
referring  to  one  and  the  same  machine.  The  instrument  of 
August  4th  is  drawn  as  though  the  machine  therein  referred 
to  was  thereafter  to  be  delivered.  It  says,  "for  which,  deliv- 
ered at  Stockton,"  and  also  recites  that  Houser,  Haines  & 
Knight  do  not  part  with  the  title  to  the  said  harvester  until 
all  said  deferred  payments  or  notes  are  paid,  etc.,  whereas 
the  fact  is,  as  already  shown,  that  the  machine  in  question 
had  been  shipped  and  delivered  to  Rowe  under  and  in  pur- 
suance of  his  offer  to  purchase  the  same,  and  that  he  had  been 
in  possession  of  such  purchaser  and  used  such  machine  for 
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about  two  mouths  prior  to  such  receipt  of  August  4th.  Both 
the  title  and  possession  of  the  machine  had  therefore  become 
vested  in  Rowe  long  before  this  attempt  to  convert  an  abso- 
lute sale  into  a  conditional  sale.  From  the  time  the  property 
was  delivered  to  Rowe  under  his  offer  of  purchase  of  June 
10,  1893,  up  to  the  date  of  the  sales  to  the  defendant,  three 
years  thereafter,  to  wit,  June  8,  1896,  it  had  remained  in  the 
pos.«?ession  and  under  the  control  of  Rowe  as  the  apparent 
owner  thereof.  Conditional  sales  intended,  as  this  evidently 
was,  as  security  in  lieu  of  a  mortgage  are  not  favored.  As 
said  in  Stockton  Sav.  etc.  Soc.  r.  Purrh,  112  Cal.  241*:  "By 
reason  of  the  opj)ortunities  for  freiud  presented  by  this  char- 
acter of  contract,  courts  are  inclined  to  scrutinize  them 
closely.''  (See,  also.  Palmer  v.  Howard,  72  Cal.  293.)  In 
Wright  v.  Vaughn,  45  Vt.  369,  it  was  said:  "If  one  sell  and 
deliver  promptly  to  another  absolutely,  and  the  parties  subse- 
quently attempt  to  make  a  conditional  sale,  a  change  of  pos- 
session is  necessary  as  against  creditors  and  vendees.''  In 
Caraway  v.  Wallace,  2  Ala.  542,  it  was  said:  "A  contract 
absolute  in  its  inception,  and  consimnnated  by  delivery,  will 
not  be  converted  into  a  conditional  sale  by  an  ambiguous 
phrase  indorsed  upon  it  afterward,  even  if  such  words  would 
have  been  its  effect  if  a  part  of  the  original  contract." 

We  also  think  the  defendant's  title  under  the  tax  sale  was 
good.  The  harvester  was  properly  assessed  to  Rowe  under  sec- 
tion 3628  of  the  Political  Code.  It  was  in  his  possession  and 
control  when  the  tax  accrued,  and  he  had  been  invested  with 
all  the  indicia  of  ownership  by  the  act  of  the  plaintiff  and  its 
assignors.  The  addition  of  other  names  to  that  of  Rowe  on 
the  assessment-roll  did  not  invalidate  the  assessment  to  him, 
and  the  sale  (the  property  being  ])ersonal)  was  properly 
made  to  the  highest  bidder,  irrespective  of  the  amount  of  the 
delinquent  tax. 

The  court  below  correctly  held,  upon  the  facts  found,  that 
the  sale  to  Rowe  was  absolute  and  not  conditional ;  that  plain- 
tiff is  not  the  owner  or  entitled  to  possession  of  the  property 
in  question,  but  that  defendant  is  such  owner  and  entitled 
to  possession. 

Order  affirmed. 

McFarland,  J.,  Temple,  J.,  and  Beatty,  C.  J.,  concurred. 

1   53  Am.  St.  Rep.  210. 
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[S.  P.  No.  1337.    In  Baiik.-.July  2,  1900.] 

FIRST  NATIONAL  BANK  OF  SAN  FRANCISCO,  Appel- 
lant, V.  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
Respondent. 

Taxation — National  Banks — ^Limitation  of  Poweb  of  State. — ^The 
right  of  the  state  to  exercise  its  power  of  taxation  over  the  prop- 
erty of  national  banks  is  limited  and  defined  by  section  5219  of 
the  Revised  Statutes  of  the  United  States;  and  the  state  can  ex- 
ercise no  power  of  taxation  not  therein  expressly  permitted. 

Id. — ^VoiD  Assessment  of  Pebsonai.  Assets — ^Recovery  of  Taxes  Paid 
Undeb  Protest. — ^An  assessment  of  the  personal  assets  of  a  national 
bank  by  the  state  is  not  permitted  and  is  void;  and  taxes  col- 
lected under  such  void  assessment,  and  paid  under  protest,  may  be 
recovered  back. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lloyd  &  Wood,  for  Appellant. 

Franklin  K.  Lane,  City  and  County  Attorney,  and  W.  I. 
Brobeck,  Assistant,  for  Respondent. 

HARRISON,  J. — ^The  plaintiff  is  a  national  banking  as- 
sociation, organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  United  States,  and  having  its  principal  place  of 
business  at  the  city  and  county  of  San  Francisco.  It  brought 
the  present  action  to  recover  from  the  defendant  the  sum  of 
eight  thousand  two  hundred  and  ninety  dollars,  paid  by  it 
under  protest  for  taxes  assessed  and  levied  upon  certain  per- 
sonal property  owned  by  it  on  the  first  Monday  of  March, 
1896,  consisting  of  fixtures  valued  at  three  thousand  six  hun- 
dred dollars,  and  money  on  hand  amounting  to  the  sum  of 
five  hundred  and  eighty-nine  thousand  three  hundred  and 
thirty-three  dollars.  Upon  the  trial  of  the  cause  the  court 
made  findings  of  fact  upon  the  issues  before  it,  and  rendered 
judgment  in  favor  of  the  defendant.  The  plaintiff  has  ap- 
pealed, bringing  the  cause  here  upon  the  judgment-roll 
ftlonc. 
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The  right  of  the  state  to  exercise  its  power  of  taxation  over 
the  property  of  a  national  bank  is  limited  and  defined  in  sec- 
tion 5219  of  the  Revised  Statutes  of  the  United  States.  Under 
the  provisions  of  that  section  the  real  property  of  the  bank 
may  be  taxed  "to  the  same  extent,  according  to  its  value,  as 
other  real  property  is  taxed/'  and  the  shares  in  the  association 
may  be  assessed  as  other  personal  property,  to  the  owners  or 
holders  thereof,  and  taxed  in  such  manner  as  the  legislature 
may  determine  and  direct,  subject  to  two  restrictions  not  nec- 
essary to  mention  herein.  As  the  authority  of  the  state  to  tax 
the  property  of  the  association  is  derived  under  this  section, 
it  can  exercise  this  power  only  to  the  extent  and  in  the  mode 
prescribed  by  the  section.  In  People  v.  National  Bank  etc., 
123  Cal.  53,*  it  was  held  that  the  tax  permitted  by  this  sec- 
tion is  the  only  tax  which  can  be  levied  upon  the  property  of 
the  bank;  that  the  provision  for  assessing  the  shares  of  the 
association  to  the  owners  or  holders  thereof  is  the  only  author- 
ity given  to  the  state  under  which  it  may  tax  the  personal 
assets  of  the  bank,  and  that  an  assessment  to  the  bank  of  its 
personal  assets  is  void.  The  same  ruling  was  afterward  made 
in  the  circuit  court  of  the  United  States  for  this  district,  in 
San  Francisco  v,  Crocker-Woolworth  Bank,  92  Fed.  Rep. 
273,  and  also  by  the  supreme  court  of  the  United  States  in 
Owensboro  Nat,  Bank  v,  Otvensboro,  173  U.  S.  664.  In  the 
case  last  cited  the  court,  after  declaring  that,  were  it  not  for 
the  permissive  legislation  of  Congress,  a  state  would  be 
wholly  without  power  to  levy  any  tax,  either  direct  or  indi- 
rect, upon  the  national  banks,  their  property,  assets,  or  fran- 
chises, quoted  the  above  section  5219  at  length,  and  said: 
"This  section  of  the  Revised  Statutes  is  the  measure  of  the 
power  of  a  state  to  tax  national  banks,  their  property  or  their 
franchises..  By  its  unambiguous  provisions  the  power  is  con- 
fined to  a  taxation  of  the  shares  of  stock  in  the  names  of  the 
shareholders,  and  to  an  assessment  of  the  real  estate  of  the 
bank.  Any  state  tax,  therefore,  which  is  in  excess  of  and  not 
in  conformity  to  these  requirements,  is  void." 

The  failure  of  the  state  to  enact  a  law  directing  the  manner 
or  place  of  taxing  the  shares  of  the  association  does  not  jus- 

169  Am.  St.  Rep.  32. 
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tify  its  oflScers  in  levying  or  collecting  a  tax  for  which  there 
is  no  authority  in  law,  even  though  it  appear  that  the  holder 
of  the  shares  has  thereby  contributed  no  more  to  the  expense 
of  the  government  than  he  would  have  done  under  legal  au- 
thority therefor.  In  Owensboro  Nat.  Bank  v.  Owensboro, 
supra,  the  court  held  that  the  contention  herein  urged,  that  a 
tax  against  the  bank  upon  its  personal  assets  was  equivalent 
to  a  tax  upon  its  shares,  was  untenable. 

The  judgment  of  the  superior  court  is  reversed,  and  that 
court  is  directed  to  enter  judgment  in  favor  of  the  plaintiff 
for  the  amount  prayed  for  in  its  complaint. 

Temple,  J.,  McFarland,  J.,  Van  Dyke,  J.,  and  Henshaw, 
J.,  concurred. 


[S.  7.  No.  2379.    In  Bank.-nJuIy  2,  1000.] 

CITY  OF  OAKLAND  et  al.,  Petitioners,  v.  Hon.  E.  C. 
HART,  Judge  of  Superior  Court  of  Sacramento  County, 
Respondent. 

DlSQUAUFIOATIOlT  OF  JUDOB— CONSENT  OF  PABmEB  TO  GaLL  IN  QUALI- 

FDED  Judge— EsTOFPEL. — ^Where  a  disqualified  judge  calls  in  a  quali- 
fied judge  from  another  county,  with  the  consent  of  both  parties 
to  a  cause,  for  the  trial  thereof,  the  parties,  after  such  qualified 
Judge  has  begun  to  act  in  the  cause  without  objection,  are  estopped 
from  raising  the  objection  that  the  disqualified  judge  had  no  power 
to  select  his  successor,  or  to  request  another  judge  to  sit  in  the 
cause. 
Id. — JuBiSDicnoN— Pbohibition. — ^The  case  is  not  one  to  which  the  rule 
that  consent  will  not  confer  jurisdiction  is  applicable;  and  the  judge 
called  in  by  consent  of  the  parties  being  qualified  to  act,  prohibition 
will  not  lie  to  prevent  him  from  acting  as  judge  in  the  cause. 

PETITION  for  writ  of  prohibition  to  prevent  the  respond- 
ent from  trying  a  cause  in  the  Superior  Court  of  Alameda 
County.    E.  C.  Hart,  Acting  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Dow,  City  Attorney  of  Oakland,  and  R.  Y.  Hayne, 

for  Petitioners. 
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Garret  W.  McEnerney,  for  Bespondent 

Page,  McCutchen,  Harding  &  Knight,  and  A.  A.  Moore, 

for  Contra  Costa  Water  Company. 

THE  COURT.— This  is  an  original  petition  in  this  court 
for  a  writ  of  prohibition  prohibiting  and  restraining  the  re- 
spondent from  any  further  acting  as  judge  in  a  certain  action 
pending  in  the  superior  court  of  the  county  of  Alameda,  in 
which  the  Contra  Costa  Water  Company  is  plaintiff  and  these 
petitioners  are  defendants. 

,  The  facts  necessary  to  be  stated  are  these:  The  said  action 
of  the  Contra  Costa  Water  Company  against  these  petitioners 
(the  City  of  Oakland  et  al.)  was  brought  to  restrain  the  de- 
fendants therein  from  enforcing  a  certain  ordinance  fixing 
the  rates  to  be  charged  for  water  furnished  by  the  said  Contra 
Costa  Water  Company  to  the  city  of  Oakland.  It  was  brought 
in  the  superior  court  of  the  county  of  Alameda,  and  assigned 
to  Department  Three  of  that  court,  of  which  the  Hon.  F.  B. 
Ogden  is  presiding  judge.  When  the  pendency  of  this  action 
was  first  called  to  the  attention  of  Judge  Ogden,  in  April, 
1900,  he  suggested  to  counsel  for  the  respective  parties  that 
he  considered  himself  disqualified  to  try  the  case  because  he 
was  a  rate-payer  for  water  furnished  by  said  water  company, 
and  suggested  that  counsel  agree  upon  some  other  judge  to 
try  the  case.  He  suggested,  also,  that  two  of  the  other  judges 
of  Alameda  county  were  also  disqualified  for  the  same  rea- 
son; that  Judge  Green  of  said  county  was  not  disqualified, 
but  he  was  too  busy  and  crowded  with  other  cases  to  try  said 
case;  but  that  if  counsel  consented  the  case  might  be  trans- 
ferred to  Judge  Green  and  he  could  select  another  judge.  To 
this  the  attorney  for  the  defendants  (petitioners  here)  stated 
that  he  did  not  desire  the  matter  to  take  that  course,  but  did 
desire  that  Judge  Ogden  himself  should  select  the  judge;  and 
that  he  (the  attorney)  did  not  desire  to  take  the  responsi- 
bility of  agreeing  upon  another  judge,  but  would  consent  to 
whatever  judge  might  be  named  by  Judge  Ogden.  The  mat- 
ter was  mentioned  several  times  with  the  same  result;  and  on 
May  7,  1900,  Judge  Ogden,  with  the  knowledge  and  consent 
of  the  attorney  for  the  defendant  therein,  as  well  as  with  the 


100  Cmr  OP  Oakland  v.  Habt.         [129  Oal. 

consent  of  the  attorney  for  the  plaintiff,  wrote  the  following 
telegram  to  be  sent  to  the  respondent  herein : 

"May  7,  1900. 
"To  Judge  E.  C.  Hart,  Sacramento,  Cal.: 

"All  counsel  in  case  of  Contra  Costa  (7.  W.  Co.  v.  City  of 
0.,  as  well  as  judges  of  this  county,  unite  in  request  that  you 
sit  in  said  cause.  Judge  here  is  disqualified.  If  you  accept, 
can  you  be  here  Wednesday  morning  to  hear  demurrer? 

'T.  B.  OGDEN.'' 

This  telegram  was  sent  to  the  other  three  judges  of  the  su- 
perior court  of  Alameda  county  and  was  signed  by  Judge 
Green  and  Judge  Ellsworth,  the  other  judge  not  being  found. 
It  was  returned  to  Judge  Ogden  and  a  pencil  mark  was  made 
across  the  names  of  the  other  two  judges,  Judge  Ogden 
thinking  that  the  dispatch  ought  to  be  sent  in  his  name  alone. 
This  telegram  was  delivered  to  the  attorney  of  the  defendant 
and  one  of  the  attorneys  of  plaintiff  in  said  case,  and  was  by 
them  taken  to  the  telegraph  office  and  forwarded  to  the  re- 
spondent at  SsM^ramento.  This  selection  of  the  respondent, 
Judge  Hart,  was  consented  to  by  the  attorney  of  the  defend- 
ants ;  this  fact  appears  not  only  upon  the  face  of  the  telegram 
itself,  which  was  delivered  to  the  attorney  for  the  defendants 
and  by  him  and  the  other  attorney  forwarded,  but  also  by 
the  testimony  in  the  case,  which  was  submitted  by  consent 
on  the  hearing  of  this  application.  It  was  thought  best  to 
get  a  judge  from  Sacramento  because,  as  Sacramento  had  its 
own  waterworks,  there  were  no  questions  in  that  county  about 
fixing  rates.  The  respondent  Hart  immediately  telegraphed 
to  Judge  Ogden  that  he  would  accept  the  appointment  and 
would  be  in  Oakland  on  the  next  Wednesday  morning,,  and 
was  there  at  that  time.  Judge  Ogden  accompanied  the  re- 
spondent to  the  bench  of  the  court  and  introduced  him  to  the 
attorneys  as  Judge  E.  C.  Hart,  who  had  been  selected  to  try 
the  case.  No  objection  whatever  wa^  made  by  the  attorney 
for  the  defendants  therein  to  Judge  Hart  sitting  in  the  case; 
and  Judge  Ogden  caused  the  clerk  of  the  court  to  enter  the 
following  order:  "The  demurrer  and  the  motion  herein  com- 
ing on  regularly  this  day  for  hearing,  whereupon  Hon.  E.  C. 
Hart,  judge  of  the  superior  court  of  Sacramento,  was  request- 
<3d  by  counsel  for  the  plaintiff  and  defendant  herein  to  act 
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in  the  above-entitled  cause,  three  of  the  judges  of  the  court 
being  disqualified,  and  Judge  Hart  having  consented  thereto, 
it  is  ordered  that  the  matters  herein  be  and  the  same  are  here- 
by continued  to  Wednesday,  May,  19,  1900."  A  demurrer 
to  the  complaint,  having  been  interposed,  was  argued  before 
Judge  Hart,  who  took  the  same  under  advisement  and  after- 
ward made  an  order  overruling  the  same,  and  giving  the  de- 
fendants certain  time  to  answer.  Other  matters  were  sub- 
mitted and  considered,  without  any  objection  to  the  respond- 
ent acting,  before  additional  counsel  was  retained  by  the  de- 
fendants therein ;  afterward  additional  counsel  was  employed 
by  defendants,  and  "thereafter  all  of  said  attorneys  and  coun- 
sel for  the  defendants  in  said  cause  took  part  in  several  inter- 
locutory applications  in  the  same  before  the  Hon.  E.  C.  Hart 
without  any  objection."  Thereaiter  a  motion  was  made  .by. 
defendants  to  compel  the  plaintiff  io-subfhitcert&ih  hoot&  to 
inspection,  and*4his'md66n*wafy  ^i^bmitfed  ttJ  Juclge  Hart, 
who  afterward'  deiiifed  the  same,  but  on  application  of  de- 
fendants added  to  the  order  that  it  was  made  without  preju- 
dice to  a  renewal  of  the  motion.  This  occurred  about  the  11th 
of  June,  1900,  down  to  which  time  no  objection  whatever  had 
been  made  to  Judge  Hart  sitting  in  the  case;  but  on  June  12, 
1900,  for  the  first  time,  counsel  for  defendants  in  said  cause 
objected  to  the  further  action  of  respondent  as  judge  in  the 
cause,  and  to  his  hearing  or  determining  any  matter  or  pro- 
ceeding therein ;  and  after  testimony  and  argument  the  objec- 
tion was  overruled  by  respondent.  Thereafter  this. present 
proceeding  for  a  prohibition  was  instituted  in  this  court. 

The  positipn  of  the  petitioners  here  is  that  Judge  Ogden 
was  disqualified  from  trying  the  case  because  he  was  a  water 
rate-payer ;  that  for  the  same  reason  he  had  no  jurisdiction  to 
request  another  judge  to  sit;  and  that  his  act  in  requesting 
the  respondent  to  sit  as  judge  of  the  superior  court  of  Ala- 
meda county  was  without  jurisdiction,  and  that  the  consent 
of  the  parties  could  not  give  it  validity.  As  both  sides  assume 
that  Judge  Ogden  was  disqualified  to  try  the  case  because  he 
was  a  rate-payer,  we  will  assume  that  proposition  to  be  true 
for  the  purposes  of  this  case,  although  we  are  not  to  be  under- 
stood as  definitely  determining  that  question.  Neither  are  we 
at  all  inclined  to  hold  that  Judge  Ogden,  even  if  disqualified 
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to  try  the  case^  could  not  have  legally  called  in  the  respond- 
ent to  hear  and  determine  the  caae  in  question  without  any 
request  or  consent  of  the  parties^  for  the  constitution  provides, 
without  any  quaUficatioUi  that  ''a  judge  of  any  superior 
court  may  hold  a  superior  court  in  any  county  at  the  request 
of  the  judge  of  the  superior  court  thereof ;  but  it  is  not  nec- 
essary to  consider  that  proposition,  because  here  the  respond- 
ent was  called  to  try  the  case  with  the  consent,  and  practically 
at  the  request  of  the  petitioners.  This  is  not  a  case  to  which 
the  rule  applies  that  consent  cannot  give  jurisdiction.  It  is, 
for  instance,  not  a  case  like  Bates  v.  Oage,  40  CaL  183,  where 
it  was  sought  by  stipulation  to  give  the  district  court  jurisdic- 
tion to  sit  in  a  certain  county  at  a  time  when  it  had  no  juris- 
diction to  sit  there,  and  where  it  was  said  that  consent  of  par- 
ities* could  not  confer  jurisdiction  upon  a  court  "when,  in  the 
^^fAfiS^of  jtbingi^  it^cou^l  acquire  no  jurisdiction — ^they  could 
not  by  tBeir  fiitipuIation/i^4k6  »\6aui:|b.Y'^*tbe  case  at  bar, 
the  superior  court  of  Alameda  county  hki  full  jurisdiction  of 
the  subject  matter  of  the  action  and  of  the  parties,  and  the 
respondent  was  a  duly  elected  and  acting  superior  judge> 
qualified  officially  to  preside  in  that  court.  There  was  no 
disqualification  attaching  to  him  personally,  and  therefore 
the  question  whether  consent  can  confer  jurisdiction  upon  a 
personally  disqualified  judge  does  not  arise.  Therefore,  the 
petitioners,  having  requested  Judge  Ogden  to  select  a  judge, 
and  having  approved  the  selection  which  he  made,  and  car- 
ried his  request  to  the  respondent,  and  having  proceeded  with 
the  hearing  of  the  case  before  the  respondent  without  objec- 
tion until  important  matters  had  been  disposed  of,  cannot 
now  be  heard  to  repudiate  their  own  act.  We  have  been  re- 
ferred to  no  case  where  it  has  been  held  that  a  party,  having 
consented  to  the  calling  in  of  a  qualified  judge  to  preside  over 
a  court  having  competent  jurisdiction  of  the  case,  can  in  the 
midst  of  the  hearing  of  the  action  stop  further  proceedings 
upon  any  such  suggestion  of  the  irregularity  or  invalidity  of 
the  manner  in  whidi  he  was  called  in  as  is  made  in  the  caseat 
bar.  The  case  of  lAUie  v.  Trentman,  130  Ind.  16,  is  very  sim- 
ilar to  the  case  at  bar.  There  the  regular  judge,  being  dis- 
qualified in  a  certain  case,  had  called  in  another  judge  to  try 
it,  and  one  of  the  parties  having  made  no  objection  until  cer- 
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tain  matters  in  the  case  had  been  determined,  then  objected 
to  his  finally  disposing  of  the  case.  The  court  having  inti- 
mated that  it  might  presume  that  the  order  calling  in  the 
special  judge  was  legally  made,  but  that  it  did  not  care  to  put 
its  decision  on  that  ground,  said:  ''What  we  do  decide  is  that 
when  a  judge  has  been  called  or  an  attorney  has  been  ap- 
pointed to  try  a  cause,  as  provided  in  section  415  of  the  Re- 
vised Statutes  of  1881,  and  no  objection  is  made  to  his  ap- 
pointment at  the  time,  or  to  his  sitting  in  the  cause  at  the 
time  he  assumes  jurisdiction,  all  objections  to  the  regularity, 
of  such  appointment  shall  be  deemed  waived.  A  practice 
that  would  permit  a  party  litigant  to  proceed  for  months  be- 
fore a  de  facto  judge,  to  make  issues,  and  obtain  rulings  upon 
legal  questions  involved  in  the  controversy,  and  then,  if  not 
satisfied  with  some  of  his  rulings,  or  not  disposed  to  go  into 
trial  when  the  cause  is  ready  for  trial,  would  be  able,  in  a 
moment,  to  arrest  proceedings  and  oust  the  jurisdiction  of 
the  judge,  cannot  be  tolerated."  In  Field  v.  Mark,  125  Mo. 
502,  where  the  regular  judge  of  the  court  was  disqualified  on 
the  ground  of  interest,  and  had  appointed  another  judge  to 
try  the  cause,  with  the  consent  of  parties,  the  court  said :  "He 
could  have  called  in  another  judge  without  consulting  the 
other  side ;  but  when,  as  the  record  shows,  he  consulted  their 
wishes,  and  they  agreed  with  him  upon  Judge  Sloan,  the 
point  is  without  merit  either  in  ethics  or  law."  Our  con- 
clusion is,  that  the  petition  for  a  peremptory  writ  should  be 
denied. 

The  foregoing  views  make  it  unnecessary  to  consider  the 
question  whether  or  not  Judge  Green,  who  was  free  from  all 
color  of  disqualification,  did  also  request  respondent  to  act  as 
judge  of  the  superior  court  of  Alameda  county  in  the  case  in 
question.  We  see  nothing  in  the  point  attempted  to  be  made 
that  when  Judge  Ogden  sent  the  dispatch  to  the  respondent 
he  thought  that  the  latter  was  the  person  who  had  formerly 
been  attorney  general  of  the  state.  He  intended  to  request  the 
person  who  was  superior  judge  of  the  county  of  Sacramento; 
and,  when  the  latter  appeared  at  Oakland  to  take  his  seat  as 
judge  in  the  superior  court  there,  the  events  which  then  took 
place  constituted  of  themselves  a  request  that  the  respondent 
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act  as  judge — all  of  which  was  with  the  additional  knowledge 
and  consent  of  counsel  for  petitioners. 

Respondent  had  no  intimation  that  he  was  ohjectionable 
to  either  party  until  June  12th.  If  petitioners,  instead  of  con- 
senting that  respondent  be  called  in,  and  really  requesting 
it  to  be  done,  had  objected  to  him  before  any  proceedings 
were  had  in  the  case,  he  would  have  been  free  to  refuse  to 
act  if  he  had  preferred  to  take.that  course ;  but  in  the  present 
condition  of  the  case  it  would,  no  doubt,  be  somewhat  embar- 
rassing for  him  to  retire  without  consent  of  both  parties. 

The  prayer  of  the  petitioner  is  denied,  and  the  proceeding 
is  dismissed. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment 
and  generally  in  the  foregoing  opinion,  but  am  unwilling  to 
assent  to  the  view  intimated  therein  that  Judge  Ogden  could 
have  called  in  another  judge  of  his  own  selection  without  the 
consent  of  the  parties.  The  course  that  should  have  been 
pursued  was  that  originally  proposed  by  Judge  Ogden,  viz., 
to  send  the  cause  to  Judge  Green's  department,  not  because 
the  case  was  governed  by  the  express  provisions  of  subdivision 
4  of  section  170  of  the  Code  of  Civil  Procedure,  as  amended 
in  1897  (Stats.  1897,  p.  287),  for  it  is  at  least  doubtful  if 
that  amendment  applies  except  in  cases  of  actual  bias  on  the 
part  of  the  judge ;  but  the  transfer  should  have  been  made  to 
Judge  Green's  department,  because  it  has  been  held  here  that 
in  a  county  where  there  are  several  departments  of  the  su- 
prior  court  the  disqualification  of  the  judge  to  whose  depart- 
ment a  particular  cause  has  been  originally  assigned  is  no 
ground  for  a  change  of  venue  if  there  is  another  judge  of  the 
same  court  before  whom  it  may  be  tried.  (Oakland  v.  Oak- 
land Water  Front  Co.,  118  Cal.  251.)  The  only  ground  upon 
which  that  decision  can  be  supported  is  that  it  is  the  duty 
of  the  superior  court  in  the  case  supposed  to  reassign  the 
cause  to  a  department  whose  judge  is  not  disqualified,  for 
otherwise  there  could  be  no  trial  at  all,  or  else  the  parties 
would  have  to  await  the  assignment  of  a  judge  by  the  gov- 
ernor, or  submit  to  the  selection  of  a  judge  by  a  judge  him- 
self di.squalified  and  possibly  deeply  interested  in  the  result 
of  the  trial.  I  do  not  think  the  law  intends  that  a  litigant 
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should  ever  be  placed  in  such  a  dilemma,  and,  according  to 
our  repeated  decisions,  he  cannot  be  so  placed  in  a  county 
where  there  is  but  one  judge  of  the  superior  court.  There,  if 
the  judge  is  disqualified  for  interest,  consanguinity,  or  other 
cause,  either  party  may  move  for  a  change  of  venue,  and  the 
motion  must  be  granted  without  hesitation  or  delay.  (Krum- 
dick  V.  Crump,  98  Cal.  117;  Anaheim  Water  Co.  v.  Jurupa 
Co.,  128  Oal.  568.)  Nor  can  the  right  to  a  change  of  venue 
be  defeated  by  the  act  of  the  disqualified  judge  in  calling  in 
another  judge  to  hear  the  motion.  This  was  expressly  decided 
in  Remy  v.  Olds  (Cal.,  Nov.  4,  1895),  42  Pac.  Rep.  239,  but 
since  a  rehearing  was  granted  in  that  case  and  the  controversy 
settled  by  the  parties  it  cannot  be  cited  as  authority.  In  a 
more  recent  case,  however,  the  principle  upon  which  Remy 
V.  Olds,  supra,  was  decided  has  been  affirmed  in  emphatic 
terms:  "The  reason  why  the  judge  of  the  county  cannot  call 
another  to  try  the  case  is  stated  in  Krumdick  v.  Crump, 
supra.  It  is  that  the  judge  shall  neither  try  his  own  case 
nor  select  his  judge."  (Santa  Ci'uz  Bank  v.  Taylor,  125  Cal. 
249.)  This  is  the  controlling  principle,  and  it  applies  in  all 
counties  alike  whether  there  be  one  department  of  the  su- 
perior court  or  more  than  one  department.  No  litigant  can 
be  compelled  to  accept  a  judge  selected  by  a  judge  himself 
disqualified.  He  can  always  defeat  such  an  attempt  by  mov- 
ing, and  insisting  upon  his  motion,  for  a  change  of  venue. 

But  it  does  not  follow  from  this  that  a  disqualified  judge 
cannot,  with  the  express  consent  of  the  parties,  call  in  a 
judge  from  another  county  to  try  the  cause,  instead  of  trans- 
ferring it  to  another  county  for  trial.  In  case  of  a  change  of 
venue  it  is  made  the  duty  of  the  judge  to  transfer  the  cause 
to  the  county  agreed  upon  by  the  parties,  and  there  is  no 
reason  why  they  should  not  be  allowed  to  agree  that,  instead 
of  changing  the  place  of  trial,  the  judge  by  whom  they  are 
both  willing  the  cause  may  be  decided  should  come  to  the 
county  where  it  is  pending  and  conduct  the  trial  there.  The 
convenience  of  witnesses  and  the  saving  of  expense  would 
often  be  controlling  reasons  for  such  a  course. 

But  the  contention  on  the  part  of  petitioners  is  that  the 
plain  words  of  the  statute  take  from  the  disqualified  judge 
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the  power  to  invitei  another  judge  to  preside  in  his  place,  even 
with  the  ex[)re.ss  consent  of  the  litigant.^.  To  d<>  so.  they  <'on- 
tend,  would  he  to  ^'sit  or  act"  in  the  case  in  a  matter  not  in- 
cluded in  the  exceptions  enumerated  in  section  170  of  the 
Code  of  Civil  Procedure.  I  do  not  construe  the  last  clause 
of  that  section  as  an  enumeration  of  exceptions  to  the  nile 
against  sitting  or  acting  in  a  cause,  but  rather  as  a  legislative 
declaration  that  the  words  "sit"  and  "act"  are  not  used  in  a 
sense  which  would  embrace  the  arrangement  of  the  calender, 
the  regulation  of  the  order  of  business,  or  the  transferring 
of  the  action  or  proceeding  to  another  court.  This  clause 
means  nothing  more  than  if  it  had  said:  But  this  inhibition 
shall  not  be  construed  as  applying  to  the  arrangement  of  the 
calender,  etc.,  and  this  is  very  different  from  an  exception 
which  strengthens  the  rule.  It  gives  a  sense  to  the  words 
"sit"  or  "act"  which  excludes  an  order  transferring  the  cause 
and  all  similar  orders;  and  an  invitation  to  a  judge  agreed 
upon  by  the  parties  is  precisely  analogous  to  an  order  trans- 
ferring the  cause  to  a  county  agreed  upon.  It  is  not  sitting 
or  acting  in  the  cause  in  the  sense  of  the  statute. 

In  this  case  I  consider  that  Judge  Hart  was  invited  by  con- 
sent of  the  parties,  and  that  at  all  events  it  was  too  late  to 
object  to  his  acting  in  the  cause  after  the  parties  had  volun- 
tarily argued  and  submitted  the  demurrer  to  his  decision. 
When  another  judge  has  been  invited  to  try  a  cause  by  a  dis- 
qualified judge  the  remedy  for  a  dissatisfied  litigant  is  to 
move  for  a  change  of  venue.  If  he  waives  that  remedy,  if 
he  consents  either  expressly  or  impliedly  to  the  selection  of 
the  judge  so  invited,  he  cannot  claim  that  his  trial  of  the 
cause  is  an  excess  of  jurisdiction. 
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[L.  A.  No.  629.    Department  Two.— July  9,  1900.] 

F.  W.  BRAUN  et  al.,  Respondents,  v.  H.  J.  WOOLLACOTT 
et  al.,  Appellants. 

Pabtnebship— Action  on  Bond  of  Oonsignee— Pleading — Continu- 
ance OF  Pabtnebshif. — In  an  action  by  members  of  a  partnership 
against  the  sureties  on  the  bond  of  a  consignee,  a  complaint  which 
averred  that  ''during  all  the  times  hereinafter  mentioned,  they  were 
copartners  doing  business  under  the  firm  name  and  style"  designated, 
and  that  "ever  since"  a  day  specified  the  consignee  named  "failed 
and  refused  to  account  for  any  portion  of  said  balance"  specified 
which  "is  yet  due  and  unpaid,"  may  be  fairly  said  to  show  a  con- 
tinuanoe  of  the  partnership  from  the  first  time  mentioned  in  tha 
complaint  to  the  commencement  of  the  action. 

Id. — ^ExpiBATioN  OF  Tebm— New  Fibm — Winding  up  Fobmeb  Business 
— Collection  of  Accounts. — Notwithstanding  the  expiration  of 
the  term  of  the  original  partnership,  and  the  purchase  of  the  in* 
terest  of  one  of  the  members,  and  the  formation  of  a  new  partner- 
ship by  other  members,  it  being  agreed  that  certain  accounts  not 
assumed  by  the  new  partnership,  including  the  account  in  suit 
should  belong  when  collected  to  the  former  partnership,  it  was 
competent  for  the  partners  to  treat  the  former  partnership  as  con- 
tinuing for  the  purpose  of  winding  up  its  business  and  collecting 
the  account  in  suit. 

Id. — ^BoND  Qmtfk  to  Pabtnebship — ^Action  in  Fibm  Name  Afteb  Dis- 
solution.— ^Where  the  bond  sued  upon  shows  upon  its  face  that  it 
was  given  to  the  partnership  bringing  the  action,  the  action  may 
be  brought  thereon  by  the  partners  in  the  copartnership  name,  not- 
withstanding the  previous  dissolution  of  the  partnership  by  the  ex- 
piration of  the  term  limited  therefor. 

Id. — Continuing  Poweb  of  Pabtnebs  Afteb  Dissolution. — ^The 
powers  of  the  partners  with  respect  to  rights  created  pending  the 
partnership  remain  after  dissolution. 

Id. — ^Agbeeicent  of  Pabtnebship  to  Consign  Mebchandisb — Constbuc- 
TiON  of  Bond  of  Consignee. — Where  the  partnership  made  an 
agreement  for  a  term  of  one  year  to  consign  a  stock  of  merchandise 
and  such  other  goods  as  the  parties  might  after  its  date  agree  upon, 
to  be  handled  by  the  consignee  on  consignment  only,  etc.,  a  con- 
temporaneous bond  given  by  the  consignee  to  the  partnership  for 
the  faithful  discharge  of  all  his  duties  as  consignee,  and  to  account 
for  all  money,  and  all  property,  goods,  and  chattels  and  other 
things  which  might  come  into  his  possession  or  under  his  control 
as  such  consignee,  >vithin  a  limit  of  two  thousand  dollars,  is  to  be 
construed  as  applyinjv  to  nil  goods  coiisi<rned  and  accepted  on  con- 
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signment  during  the  life  of  the  contract,  and  as  standing  for  the 
faithful  performance  of  all  the  covenants  of  the  consignee,  not  ex- 
ceeding the  limit  of  two  thousand  dollars. 

Id. — Pabol  Etidbivce — ^Explanation  or  Unaxbiououb  Conteact.— The 
contract  and  bond  being  unambiguous  in  their  terms,  parol  evi- 
dence is  inadmissible  to  show  the  meaning  of  the  phrase  "stock  of 
merchandise"  used  in  the  contract,  and  that  the  contract  and  bond 
were  understood  by  the  parties  to  be  limited  to  the  first  "stock  of 
merchandise"  furnished  to  the  consignee  to  enable  him  to  open  up 
business,  and  to  mean  that  no  more  merchandise  than  two  thousand 
dollars  in  value  was  to  be  furnished  to  him. 

Id. — ^Pleading — Incompetent  Defense — Pbofbe  Exclusion  op  Evi- 
dence— Conversations  Pbiob  to  Wbitten  Oontbact. — ^The  fact 
that  the  answer  alleged  as  matter  of  defense  facts  which  were  ir- 
relevant, immaterial,  and  incompetent,  in  regard  to  the  construe 
tion  of  the  contract  and  bond,  and  as  to  what  they  were  intended 
to  cover,  cannot  justify  parol  evidence  to  show  conversations  be- 
tween tne  parties  prior  to  the  execution  of  the  written  contracts, 
for  the  purpose  of  interpreting  them  contrary  to  their  imambiguous 
-    meaning. 

Id. — ^Liability  of  Sureties  of  CoNSiGNBE^HANDLnfo  op  Goods  bt 
Partnership. — The  goods  having  been  consigned  to  the  consignee 
personally  in  pursuance  of  the  contract,  the  sureties  on  his  bond 
are  liable  for  his  failure  to  account  therefor  within  the  limit  of 
two  thousand  dollars,  and  it  is  immaterial  that  the  goods  were  in 
fact  handled  by  a  partnership  of  which  he  was  a  member. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  E.  Gibbon,  and  Charies  T.  Rowland,  for  Appellants. 

Borden  &  Carhart,  Sheldon  Borden,  and  Walter  Rose,  for 
Respondents. 

CHIPMAN,  C. — Action  against  defendants  as  sureties  on  a 
bond  executed  by  one  A.  J.  Newton  for  the  faithful  per- 
formance and  accounting  to  plaintiffs  by  him  as  consignee  of 
certain  goods.  Plaintiffs  had  judgment,  and  defendants  ap- 
peal from  an  order  denying  their  motion  for  new  trial. 

1.  It  is  contended  that  the  complaint  does  not  state  a 
cause  of  action  because  it  fails  to  show  that  plaintiffs  were 
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copartners  when  the  action  was  commenced,  and  is  therefore 
fatally  defective.  (Citing  Affierbach  v.  McGovem,  79  Cal. 
268;  Fredericks  v.  Tracy,  98  Cal.  65S;  Holly  v.  Heiskell,  112 
Cal.  174.)  The  point  was  raised  at  the  trial  by  an  objection 
to  any  testimony  being  introduced  by  plaintiffs  for  the  rea- 
son above  stated;  there  was  no  demurrer  to  the  complaint. 
The  court  found  that  plaintiffs  had  capacity  to  maintain  the 
action  as  copartners,  and  this  finding  is  also  attacked;  the 
two  points  will  be  considered  together.  The  allegation  of 
the  complaint  is :  "That  during  all  the  times  hereinafter  men- 
tioned they  [plaintiffs]  were  copartners  doing  business  under 
the  firm  name  and  style  of  P.  W.  Braun  &  Co." 

The  cases  cited  were  actions  to  recover  possession  of  per- 
sonal property,  and  it  was  held  that  the  complaint  must  show 
right  of  possession  when  the  action  is  commenced.  The  alle- 
gation of  the  complaint  covers  all  the  times  mentioned  there- 
in, and  these  dates  embraced  the  transactions  sued  upon. 

There  is  also  an  allegation  "that  said  Newton  has  ever 
since  said  twenty-sixth  day  of  December,  1894,  failed  and 
refused  to  account  for  any  portion  of  said  balance,  .... 
and  the  said  balance,  to  wit,  the  sum  of  five  hundred  and 
ninety-seven  dollars  and  fifty  cents,  is  yet  due  and  unpaid  on 
said  account.''  We  think  the  allegation  that  plaintiffs  "dur- 
ing all  times  hereinafter  mentioned  were  copartners,"  etc., 
may  fairly  be  said  to  include  the  times  above  stated  during 
which  the  account  sued  for  remained  due  and  t.npaid,  and 
this  included  the  filing  of  the  complaint. 

The  court  found  that  plaintiffs  were  copartners  at  the  time 
of  the  execution  of  the  bond  sued  upon,  and  "that  as  to  the 
cause  of  action  sued  there  has  never  been  any  dissolution  of 
said  copartnership,  and  the  same  has  ever  since  continued  in 
existence,  and  still  continues  to  exist."  It  appeared  that  on 
December  31,  1894,  a  written  agreement  was  executed  by  all 
the  copartners  by  which  Brunswig  purchased  Finley's  inter- 
est in  the  firm,  and  that  on  that  day  the  copartnership  con- 
tract expired.  All  doubtful  claims  due  the  old  firm  were  by 
the  agreement  to  be  passed  to  profit  and  loss  before  the  firm 
books  were  to  be  balanced,  "and  all  said  accounts  or  notes 
must  be  given  immediately  to  reliable  attorneys  for  collection 
by  suit,  proceeds  of  which  to  be  divided  pro  rata  between  us 
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wheji  received/'  Braun,  one  of  the  finn,  teetified  that  the 
account  here  in  controversy  was  rejected  by  the  new  firm  and 
passed  to  attorneys  for  collection,  and  that  there  has  never, 
been  any  other  dissolution  of  the  copartnership  except  as  in 
the  agreement  set  forth.  "As  to  those  accounts  we  have  had 
no  final  settlement."  Appellant  contends  that  the  contract 
entered  into  by  the  partners  included  in  the  assignnjent  to 
•the  new  firm  all  the  doubtful  accounts.  Finlay  was  to  receive 
a  stated  sum  in  money,  which  was  paid,  and  it  was  also  pro- 
vided :  "The  balance  due  me  [Pinlay]  for  interest  on  cap- 
ital, and  for  profits  for  the  year  1894,  as  will  appear  when 
said  books  are  balanced,  to  be  immediately  paid  to  me  also 
by  said  L.  N.  Brunswig.''  Following  this  was  a  provision 
that  in  ascertaining  the  profits  the  new  firm  should  have  the 
right  to  reject  accounts  "they  may  deem  doubtful  or  not 
collectible,"  and  these  were  to  go  to  profit  and  loss,  and  to  be- 
long to  all  the  original  partners  when  collected.  We  think 
the  trial  judge  rightly  held  this  contract  to  mean  that  as  to 
these  doubtful  accounts  they  were  to  belong  to  all  the  part- 
ners, and  as  to  them  that  the  partnership  continued  for  the 
purpose  of  enforcing  collection  by  suit  or  otherwise. 

It  does  not  appear,  except  by  a  recital  in  the  agreement  of 
sale  to  Brunswig,  just  when  the  partnership  expired,  and  it 
is  only  from  the  agreement  that  we  can  determine  that  the 
partnership  had  expired  by  limitation.  Assuming  that  it 
had  so  expired,  it  was  competent  for  the  parties  to  treat  it  as 
continuing  for  the  purpose  of  winding  up  the  business,  and 
this,  it  seems  to  me,  may  fairly  be  inferred  was  the  intention. 
The  bond  given  by  defendants  on  its  face  shows  that  it  was 
given  to  the  firm,  and  we  see  no  reason  why  the  action  might 
not  be  brought  in  the  name  of  the  partners  suing  in  their  co- 
partnership capacity. 

In  Busfield  v.  Wheeler,  14  Allen,  139,  the  case  was  that 
of  a  debt  to  a  copartnership  secured  by  lien.  The  claim  had 
been  assigned  to  one  of  the  partners  on  dissolution  and  the 
action  was  subsequently  brought  in  the  name  of  the  firm. 
The  court  said :  "The  debt,  and  the  lien  for  its  security,  ac- 
crued to  the  copartnership.  All  proceedings  for  enforcement 
of  the  claim  must  be  had  in  the  name  of  the  copartnership, 
notwithstanding  its  dissolution  and  the  assignment  of  his 
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interest  by  one  copartner  to  the  other.  The  remaining  part- 
ner takes  all  the  rights  of  the  firm,  and  may  exercise  them 
in  the  name  of  the  firm,  for  all  purposes  necessary  for  their 
enforcement  and  for  closing  up  the  joint  business.  The  de- 
mand was  properly  made,  therefore,  by  Busfield  in  the  name 
of  the  firm;  and  the  statement  that  the  whole  interest  be- 
longed to  himself  does  not  injure  its  effect."  That  the  action 
may  be  brought  in  the  name  of  the  copartnership,  see  Pea- 
cock V.  Peacock,  15  Ves.  49 ;  Crawshay  v,  Maule,  1  Swanst. 
495,  506,  et  seq. ;  Ex  parte  Williams,  11  Ves.  3 ;  MoUn  v.  On-, 
44  Ark.  486;  Holmes  v.  SJiands,  26  Miss.  639. 

The  rule  is  similarly  stated  in  Lindley  on  Partnership,  vol- 
ume 1,  star  section  217.  Mr.  CoUyer  says  that  "the  powers 
of  partners,  with  respect  to  rights  created  pending  the  part- 
nership, remain  after  dissolution."  (Collyer  on  Partnership, 
sees.  186, 199,  cited  in  Osment  v.  McElrath,  68  Cal.  466.*) 

2.  It  is  contended  that  the  court  erred  in  holding  that  the 
bond  covered  a  continuous  furnishing  of  goods  by  plaintiffs 
to  Newton  and  in  not  restricting  the  contract  to  the  first  con- 
signment. It  appears  that  plaintiffs  agreed  in  writing  on 
January  11,  1894,  to  deliver  to  Newton  on  consignment  cer- 
tain merchandise  on  condition  that  he  would,  before  the 
agreement  was  to  go  into  effect,  make  a  bond  with  two  sure- 
ties satisfactory  to  plaintiffs  for  the  faithful  performance  of 
the  agreement.  Newton  furnished  the  bond,  now  in  suit,  on 
January  17, 1894,  and  on  the  18th  or  19th  of  January  plain- 
tiffs made  the  first  delivery  of  goods.  DeUveries  continued 
from  time  to  time  under  the  agreement  until  December  1, 
1894,  the  total  amounts  being  four  thousand  four  hundred 
and  forty-eight  dollars  and  sixty-eight  cents,  of  which  Newton 
paid  three  thousand  eight  hundred  and  fifty-one  dollars  and 
eighteen  cents,  leaving  unpaid  five  hundred  and  ninety-seven 
dollars  and  fifty  cents,  for  which  the  action  was  brought. 

Both  parties  treat  the  written  agreement  between  Newton 
and  plaintiffs  and  the  bond  executed  by  defendants  as  con- 
temporaneous agreements  to  be  considered  together.  The 
agreement  to  consign  goods  was  to  continue  in  force  for  one 
year,  and  was  dated  January  11, 1894.  It  contained  the  fol- 
lowing: 'That  the  said  first  parties  [plaintiffs]  agree  to  de- 
liver to  their  place  of  business  in  Los  Angeles,  to  A.  J.  New- 

1 58  Am.  Rep.  17. 
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ton,  a  stock  of  merchandise  consisting  principally  of  paints 
and  paint  goods,  and  such  other  goods  as  the  parties  msty 
hereafter  agree  upon,  said  goods  to  be  handled  by  said  sec- 
ond party  on  consignment  only" ;  the  ownership  of  the  goods 
was  to  remain  in  first  parties  until  sold  and  paid  for,  and 
Newton  had  the  right  to  sell  in  the  course  of  trade,  "and  all 
goods  sold  in  each  month  shall  be  paid  for  in  cash  on  or  be- 
fore the  10th  of  the  succeeding  month  at  the  invoice  price. 
And  the  said  second  party  agrees  to  take  an  inventory  of 
stock  on  hand  the  1st  of  each  month,  and  report  to  said  first 
parties  on  or  before  the  10th  of  each  month  the  amount  of 
goods  on  hand  the  first  day  of  the  month,  and  amount  of 
sales  at  invoice  price  during  the  preceding  month."  First 
parties  also  had  the  right  "to  investigate  the  stock  on  hand  in 
possession  of  second  party,  and  also  the  books  of  account  to 
verify  the  statements  as  to  the  stock  on  hand  and  sales,  herein- 
before provided  for,"  etc.  The  bond  contained  substantially 
the  same  provisions  and  provided  that  "if  the  said  Newton 
shall  well  and  faithfully  discharge  his  duties  as  such  con- 
signee, and  shall  also  account  for  all  moneys  and  all  property, 
goods,  and  chattels,  and  other  things  which  may  come  into 
his  possession  or  under  his  control  as  such  consignee,  then  the 
above  obligation  to  be  void,  otherwise,"  etc. ;  the  limit  of  lia- 
bility was  two  thousand  dollars.  Deliveries  of  goods,  under 
the  contract,  did  not  reach  the  limit  until  in  April.  Payments 
were  made  and  accounts  rendered  by  Newton  and  goods  were 
delivered  to  him  from  time  to  time  until  December,  when  he 
failed  and  became  insolvent,  at  which  time  he  owed  the 
amount  now  claimed.  Appellants  contend  that  the  bond 
limits  their  liability  "to  the  first  stock  lot  or  supply  of  goods 
delivered  by  plaintiffs  to  Newton  for  the  purpose  of  enabling 
him  to  open  business  and  for  stocking  his  store  to  that  end." 
We  are  cited  to  lexicons  for  the  meaning  of  the  word  "stock." 
The  definitions  given  do  not  confine  the  meaning  to  the  goods 
with  which  the  merchant  begins  business,  but  rather  to  the 
goods  he  employs  in  trade.  I  do  not  see  that  the  dictionaries 
throw  any  light  upon  the  meaning  of  the.  bond  or  agreement. 
Without  going  into  an  analysis  of  the  various  clauses  of  the 
bond  and  agreement  which  bear  upon  the  point,  it  seems  evi- 
dent from  the  contracts  themselves  that  the  intention  of  the 
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parties  was  that  during  the  life  of  the  bond  plaintifTs  \Ycre  to 
consign  to  Newton  as  his  requirements  demanded  and  as  the 
parties  might  agree,  and  defendants,  as  sureties,  stood  for 
Newton's  faithful  performance  of  his  covenants  within  the 
limit  of  two  thousand  dollars.  In  this  view  of  the  agreement, 
which  was  the  view  of  the  trial  court,  it  was  not  error  to 
refuse  the  evidence  offered  by  defendants  to  show  the  mean- 
ing of  the  phrase  "stock  of  merchandise,"  and  that  the  con- 
tracts were  understood  to  mean  that  no  more  than  two  thou- 
sand dollars  in  value  were  to  be  furnished  to  Newton.  Other 
questions  similar  in  character  and  involving  the  same  prin- 
ciple were  rightly  refused.  Nor  was  it  material  that  Newton 
had  a  partner  in  business,  and  that  this  copartnership 
handled  the  goods.  They  were  sold  to  Newton ;  the  contract 
was  with  him  and  the  account  was  kept  with  him,  and  to  him 
alone  plaintiffs  look  for  their  money.  It  was  immaterial  how 
he  disposed  of  the  goods  or  to  whom,  so  long  as  he  paid  for 
them  according  to  his  contract.  Defendants  alleged  in  their 
answer,  among  other  things,  that  the  bond  was  given  to  se- 
cure the  payment  of  a  single  stock  of  goods,  and  that  it  was 
not  intended  to  cover  or  secure  the  payment  for  any  future 
sales  and  delivery  of  goods,  and  that  it  was  the  intention  of 
defendants,  when  executing  the  bond,  that  when  the  first 
stock  of  goods  furnished  was  paid  for,  the  bond  should  there- 
by be  satisfied,  and  all  liability  of  defendants  would  thereupon 
cease.  It  was  to  prove  these  allegations  of  the  answer  that  de- 
fendants offered  to  show  the  intention  of  defendants  by  con- 
versations had  between  the  parties  prior  to  entering  into  the 
contracts.  We  can  discover  no  such  ambiguity  in  either  of  the 
instruments  as  would  warrant  us  in  holding  parol  evidence 
admissible  to  explain  their  meaning,  or  to  show  the  intention 
of  the  parties  in  entering  into  them.  The  fact  that  the  answer 
alleged  facts  which  were  irrelevant,  immaterial  or  incompe- 
tent as  a  defense  gave  no  right  to  establish  them  by  proof,  and 
it  was  not  error  to  exclude  the  evidence  sought  to  be  intro- 
duced to  establish  such  facts. 

We  advise  that  the  order  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  tlie  order  is 
affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

CXXIX.  Cal.--8 
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[L.  A.  No.  706.    Department  Two.—July  9,  1900.] 

MILTON  WOLFSKILL,   Appellant,  v.  LOS  ANGELES 
RAILWAY  COMPANY,  Respondent. 

Negligence — Findings — Sufficiency  of  Evidence — Support  of  Judg- 
ment.— In  an  action  for  a  personal  injury  aUeged  to  have  been 
caused  by  the  negligence  of  the  defendant,  in  order  to  support  a 
judgment  for  the  plaintiff,  it  must  appear  both  that  the  defendant  was 
negligent  and  that  the  plaintiff  was  free  from  negligence,  if  there  is 
no  evidence  tending  to  show  that  defendant's  conduct  was  wanton 
or  willful.  But,  in  order  to  support  a  judgment  for  the  defendant, 
it  is  sufficient  if  it  appears  either  that  the  plaintiff  was  negligent, 
or  that  the  defendant  was  free  from  negligence,  and  it  is  not  nec- 
essary that  findings  upon  both  of  these  points  should  be  sustained 
by  the  evidence. 

la — ^Injtjbt  from  Frightened  Hobses — Conflicting  Evidence. — Where 
the  plaintiff  was  injured  from  being  struck  by  frightened  horses 
driven  by  the  defendant,  and  the  court  found  that  at  the  time  of 
the  injury  the  driver  of  the  team  was  free  from  negligence,  and 
that  the  plaintiff  was  then  negligent  in  going  in  front  of  the 
horses  as  they  approached  him,  without  looking  or  taking  care  to 
avoid  being  run  against  by  them,  and  the  evidence  was  substantially 
conflicting  upon  both  points,  the  decision  in  the  trial  court  as  to 
the  weight  of  the  evidence  cannot  be  reviewed  upon  appeal;  and 
there  being  some  evidence  to  justi^  the  findings,  the  judgment  for 
the  defendant  cannot  be  disturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion. 

S.  0.  Houghton,  and  Charles  D.  Houghton,  for  Appellant. 

Bicknell,  Gibson  &  Trask,  for  Respondent. 

CHIPMAN,  C. — Action  for  personal  injury.  Jury  trial  was 
waived;  the  trial  was  by  the  court,  and  defendant  had  judg- 
ment. The  appeal  is  from  the  judgment  and  from  the  order 
denying  plaintiff's  motion  for  a  new  trial.  The  injury  oc- 
curred at  the  crossing  of  Aliso  and  Alameda  streets  in  the  city 
of  Los  Angeles.  A  team  of  horses,  owned  by  defendant,  was 
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being  driven  by  an  employee  of  defendant  along  Alameda 
street  at  a  point  where  the  track  of  the  Southern  Pacific  Com- 
pany's railroad  runs  along  the  middle  of  said  street.  The 
driver  was  going  north  along  the  east  side  of  the  street,  but 
as  he  came  near  Aliso  street,  noticing  a  train  of  cars  coming 
toward  him,  he  crossed  the  track,  for  some  unexplained  rea- 
son, to  the  west  side  of  Alameda  street,  and  continued  along 
that  side  of  the  latter  street  toward  the  crossing  of  Aliso 
street.  Plaintiff  was  a  flagman  of  the  Southern  Pacific  Com- 
pany, and  his  duty  was  to  flag  trains  at  this  crossing.  Defend- 
ant's evidence  showed  that  plaintiff  started  from  the  curb  on 
the  west  side  of  Alameda  street,  and  near  the  crossing  of  the 
two  streets,  to  go  toward  the  middle  of  Alameda  street  about 
the  time  defendant's  horses  were  approaching  the  comer. 
The  horses  became  frightened  by  the  train  at  that  moment 
coming  along  Alameda  street;  the  horses  shied  away  from  the 
train  and  toward  the  curb,  and  in  doing  so  the  near  horse 
struck  the  plaintiff  and  knocked  him  down,  thus  injuring 
him. 

The  court,  in  its  second  and  third  findings^  found  in  ef- 
fect: 1.  That  at  the  time  of  the  injury  the  team  was  not  be- 
ing driven  carelessly  or  negligently,  nor  at  a  speed  dangerous 
to  the  lives  or  limbs  of  persons  on  said  Alameda  street,  and 
that  the  driver  exercised  due  care  and  was  not  guilty  of  any 
negligence ;  2.  That  at  the  time  plaintiff  received  the  injury 
he  was  not  exercising  ordinary  care,  and  was  guilty  of  negli- 
gence in  this :  *That  he  went  in  front  of  said  pair  of  horses 
as  they  approached  him,  and  did  not  look  out  to  avoid  being 
run  against  by  them,  and  did  not  pay  attention  to  the  ap- 
proach of  said  horses  and  said  wagon,  and  did  not  take  any 
care  or  caution  whatever  to  avoid  being  run  against  by  said 
horses." 

The  ground  of  the  appeal  is  that  the  evidence  does  not  sup- 
port these  findings.  It  is  not  necessary  that  the  evidence 
should  sustain  both  these  findings  in  order  to  support  the 
judgment.  To  have  found  for  plaintiff  it  must  have  ap- 
peared that  defendant  was  negligent  and  that  plaintiff  was 
free  from  negligence,  there  being  no  evidence  fending  to 
show  that  defendant's  conduct  was  wanton  or  willful. 

The  evidence  is  sharply  conflicting  upon  some  material 
points  touching  plaintiff's  negligence  in  not  heeding  the 
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warning  given  him,  and  as  to  the  want  of  care  on  the  part 
of  defendant's  driver.  It  was  the  province  of  the  court  to 
reconcile  the  conflicts  and  pass  upon  the  weight  to  be  given 
the  evidence.  We  can  do  no  more  than  look  into  the  evi- 
dence far  enough  to  discover  whether  or  not  there  was  suffi- 
cient to  sustain  the  findings. 

The  driver  testified  that  when  he  first  saw  plaintiflF  he 
(plaintiff)  was  standing  at  the  southwest  comer  of  the  two 
streets,  and  that  he  was  walking  very  slowly  toward  the  mid- 
dle of  Alameda  street;  witness  testified  that  the  thought  he 
was  about  to  stop;  witness  thought  there  was  plenty  of  room 
to  pass  plaintiff.  'The  train  frightened  my  horses^  and  they 
crowded  over  toward  him,  and  the  near  horse  struck  him." 
He  was  asked  when  he  observed  plaintiff's  dangerous  position 
if  he  could  stop  his  horses,  and  answered:  "No,  sir,  not  at 
that  time.   I  was  using  every  effort  to  do  so.  The  horses  ^ere 

frightened  by  the  engine I  have  handled  teams  ever 

since  I  was  old  enough  to  handle  them,  and  I  am  thirty-six 
years  old.  I  hallooed  at  this  man.  Mr.  Hartwell  (who  was 
in  the  wagon)  hallooed  at  the  top  of  his  voice.  When  we  hal- 
looed at  him  he  had  plenty  of  time  to  get  out  of  the  way." 
The  witness  Hartwell  testified :  "As  we  got  pretty  near  to  the 
comer  the  flagman  [plaintiff]  stepped  down  from  the  curb 
to  walk  out  toward  the  center  of  the  street,  and  the  horses 
strack  him  with  their  breasts  and  run  over  him.  To  attract 
his  attention  we  called  to  him  to  look  out,  or  ^hello,'  or  some- 
thing to  that  effect.    I  did  so The  driver  hallooed. 

The  horses  were  frightened  on  that  occasion.  ....  The  oc- 
casion of  their  fright  was  the  train  passing — the  engine  and 

cars I  saw  him  step  down  from  the  curb  before  we 

got  there.  When  he  was  hit  I  should  say  he  was  some  four  or 
five  feet  from  the  curb.  The  driver  at  the  time  was  trying  to 
pull  the  horses  away  from  him.  He  was  walking  slow.  .  .  . 
We  were,  I  could  not  say  how  far,  some  forty  feet — thirty 
or  forty  feet — from  the  southwest  comer  of  the  street  when 
I  first  saw  Mr.  Wolf  skill.  I  was  sitting  by  the  side  of  the 
driver  in  front.  ....  When  I  first  saw  Mr.  Wolfskill  he 
was  on  the  walk.  The  train  was  coming  and  he  stepped 
down — ^the  train  was  coming  from  the  north Ques- 
tion by  the  Court:  Did  that  train  cause  the  shying  to  occur? 
A.  Yes,  sir."  The  witness  Hubbard,  who  was  in  the  wagon, 
testified:   "We  went  north  on  Alameda  street,  and  on  the 
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ea3t  side  of  the  street,  somewhere  between  Commercial  and 
Aliso,  we  crossed  from  the  east  to  the  west  side.  When  near 
the  corner  of  Aliso  and  Alameda  the  train  came  along  and 
scared  the  horses.  They  started,  and  the  driver  done  all  he 
could  to  hold  them,  and  the  flagman  was  standing  out  some- 
where near  the  corner,  and  they  hollered  at  him  to  look  out. 
Apparently  he  didnH  seem  to  move,  and  the  neckyoke  of  the 
wagon  hit  him  and  knocked  him  down  and  the  near  horse 
stepped  on  him."  He  testified  that  the  horses  appeared  to 
be  frightened  at  the  approaching  engine.  "Question.  Could 
he  have  gotten  out  of  the  w^ay  when  they  hollered  at  him  ?  A. 
I  believe  he  could  if  he  had  tried."  Plaintiflf's  evidence  tends 
to  contradict  the  facts  as  above  narrated  in  some  particulars, 
and  it  tends  in  some  degree  to  show  carelessness  on  the  part 
of  the  driver  and  to  exculpate  plaintifif  from  the  charge  of 
having  contributed  to  his  injury  by  his  want  of  care.  The 
question,  however,  of  the  weight  of  the  evidence  and  as  to 
where  the  preponderance  lay,  and  as  to  how  far  the  state- 
ments of  witnesses  were  to  be  taken  as  true,  was  for  the  trial 
court  to  determine  and  cannot  be  reviewed  here.  We  think 
there  was  sufficient  evidence  to  justify  the  findings,  and  the 
judgment  and  order  must  therefore  be  affirmed,  and  so  we 
advise. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[Crim.  No.  624.     Department  Two.— July  9,  1900.] 

THE  PEOPLE,  Respondent,  v.  MARVIN  VANN,  Appel- 
lant. 

Gbhonal  Law — ^AssAXTiiT  with  Intent  to  Commit  Rape — Consent  oi' 
Girl  Under  Age  of  Consent. — Upon  the  trial  of  a  defendant  ac- 
cused of  an  assault  with  intent  to  commit  rape  upon  a  girl  under 
the  age  of  consent,  the  fact  that  the  girl  went  voluntarily  to  the 
room  of  the  defendant  by  previous  appointment,  and  made  no  re- 
sistense,  is  immaterial,  and  can  constitute  no  defense  to  the  charge. 
The  law,  in  such  case,  conclusively  implies  incapacity  of  the  girl 
to  give  consent ;  and  the  law  resists  for  her,  regardless  of  her  actual 
state  of  mind  at  the  time. 

lb. — Evidence — ^Age  of  Pboseoutbix — Memoranda — Entry  in  Bible — 
Phtsigian'8  Cash-book. — ^The  mother  of  the  prosecutrix,  in  testi- 
fying to  her  age,  may  refresh  her  memory  as  a  witness  from  an 
entry  made  by  her  in  the  family  Bible  shortly  after  the  birth;  and 
the  physician  who  attended  at  the  birth  may  refresh  his  memory 
as  a  witness  from  an  entry  made  by  him  at  the  time  in  his  cash- 
book.  It  is  not  necessary  that  such  written  memoranda  should  be 
admissible  in  evidence. 

Id. — ^Administering  Wine  to  Prosecutrix — ^Untenable  Objection  to 
Evidence. — ^Evidence  is  admissible  to  show  that  about  one  hour 
before  the  assault  the  defendant  gave  wine  to  the  prosecutrix, 
which  she  drank.  It  is  not  a  tenable  objection  to  such  evidence 
that  it  may  tend  to  prove  that  defendant  administered  intoxicating 
narcotics  with  intent  to  prevent  the  prosecutrix  from  resisting, 
and  that  defendant  is  not  charged  therewith  in  the  information. 

Id. — ^Misconduct  of  District  Attorney — Request  to  Bystanders — 
Questions  to  Witnesses. — Where  it  appears  that  the  court  care- 
fully guarded  the  rights  of  the  defendant,  and  that  the  district 
attorney  did  not  act  through  passion  or  prejudice,  or  with  intent 
to  injure  the  defendant,  it  was  not  prejudicial  misconduct  for  him 
to  request  the  bystanders  to  retire  while  the  prosecutrix  was  testi- 
fying, nor  to  ask  objectionable  questions  to  witnesses,  which  could 
not  have  injured  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Co- 
lusa County  and  from  an  order  denying  a  new  trial.  H.  M. 
Albery,  Judge. 

The  facts  are  stated  in  the  opinion. 

Milton  Shepardson,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 
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COOFDB,  C.^Def endant  was  convicted  of  an  assault  with 
intent  to  commit  rape.  He  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  evidence  shows  that  the  person  upon  whom  the  al« 
leged  assault  was  made  was  a  girl  under  sixteen  years  of  age; 
that  she  went  voluntarily  to  the  room  of  defendant  by  pre- 
vious appointment^  and  made  no  resistance. 

1.  It  is  claimed  that  the  verdict  is  contrary  to  the  evi- 
dence. The  argument  is,  that  although  under  the  statute  a 
girl  under  the  age  of  sixteen  is  incapable  of  consenting  to 
the  crime  of  rape^  yet  if  she  consents  to  the  attempt  it  is  no 
assault,  because  an  assault  implies  that  the  party  assaulted 
was  not  soliciting  but  resisting  the  assault.  This  question 
has  bean  decided  as  contended  for  by  defendant  by  several 
dedsions  of  able  courts.  It  has  also  been  held  by  many  de- 
cisions of  the  highest  courts  of  the  states  that  where  the 
female  under  the  law  is  incapable  of  consenting  to  rape  she 
is  equally  incapable  of  consenting  to  an  attempt  to  commit 
it.  The  latter  view  has  been  adopted  in  this  state.  (People 
V.  Gordon,  70  Oal.  A67]  People  v.  Verdegreen,  106  Cal.  211; 
People  V.  OomeZj  118  Cal.  327 ;  People  v.  Roach,  ante,  p.  33.) 
The  rule  is  well  stated  in  People  v,  Verdegreen,  supra,  where 
it  is  said:  ''It  is  true  that  an  assault  implies  force  by  the  as- 
sailant and  resistance  by  the  one  assaulted;  and  that  one  is 
not,  in  legal  contemplation,  injured  by  a  consensual  act. 
But  these  principles  have  no  application  to  a  case  where  un- 
der the  law  there  can  be  no  consent.  Here  the  law  implies 
incapacity  to  give  consent,  and  this  implication  is  conclu- 
sive. In  such  case  the  female  is  to  be  regarded  as  resisting, 
no  matter  what  the  actual  state  of  her  mind  may  be  at  the 
time.  The  law  resists  for  her." 

2.  It  is  claimed  that  the  court  imder  defendant's  objec- 
tion admitted  in  evidence  an  entry  in  the  family  Bible  for 
the  purpose  of  proving  the  age  of  the  person  assaulted,  and 
that  such  ruling  was  error.  Upon  a  careful  examination  of 
the  record  we  do  not  find  that  the  family  Bible  or  any  entry 
therein  was  admitted  in  evidence.  The  mother  of  the  girl 
testified  that  her  daughter  was  born  on  the  second  day  of 
August,  1884,  and  that  on  the  fifteenth  day  of  October,  1899, 
she  was  fifteen  years  and  three  months  old.  She  was  then 
asked  if  at  the  time  of  the  birth  of  her  daughter  she  made 
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any  data  or  memoranda,  and  answered:  "Yes,  sir;  shortly 
after  Neva  was  bom,  as  soon  as  convenient,  I  made  an  entry, 
in  my  own  handwriting,  in  the  family  Bible." 

"Q.  And  your  testimony  as  to  the  time  of  her  birth  is 
from  the .  memoranda  which  you  made  at  the  time  in  the 
Bible?    A.  Yes,  sir. 

"Q.  And  your  memory  is,  that  this  is  also  your  recollec- 
tion, from  the  facts  as  you  have  already  testified,  and  from 
the  fact  that  you  made  this  memoranda  at  the  time?  A« 
Yes,  sir." 

These  questions  were  objected  to  by  defendant  upon  the 
grotmd  that  ^'no  sufficient  foundation  had  been  laid  and  as 
hearsay." 

We  think  the  witness  only  referred  to  the  entry  to  refresh 
her  memory.  Neither  the  Bible  nor  the  entry  was  oflfered  or 
received  in  evidence.  No  objection  was  made  as  to  the  time 
of  the  entry,  nor  that  it  was  not  in  the  handwriting  of  the 
witness. 

A  witness  may  refresh  his  memory  by  a  written  entry  or 
memorandum  made  at  the  time,  and  it  is  not  necessary  that 
the  writing  itself  be  admissible  in  evidence.  (1  Greeleaf  on 
Evidence,  sec.  436;  People  v.  Le  Roy,  65  Cal.  613.) 

The  case  of  People  v.  Mayne,  118  Cal.  517,*  is  not  in  con- 
flict with  the  views  herein  expressed.  In  that  case  the  Bible 
was  admitted  in  evidence  under  defendant's  objection.  It  is 
said  in  the  opinion:  "It  was  not  competent  for  the  prose- 
cution to  introduce  as  a  piece  of  substantive  evidence  in  sup- 
port of  this  issue  her  written  declaration  made  several  yean 
previously." 

For  the  reasons  above  stated  it  was  not  error  to  allow  Dr. 
Gray  to  refresh  his  memory  as  to  the  date  of  the  birth  of  the 
girl  by  an  entry  in  his  ca.sh-book  August  2, 1884.  He  stated 
that  he  attended  the  mother  at  the  birth  of  the  child,  and 
that  he  made  the  entry  at  the  time  in  his  cash-book,  and  that 
by  the  entry  he  knew  the  date  to  be  August  2,  1884. 

3.  The  court,  under  defendant's  objection,  allowed  evi- 
dence showing  that  defendant,  in  company  with  the  prosecu- 
trix, and  another  young  girl  of  about  seventeen  and  a  young 
man  in  company  with  her,  were  in  the  parlor  of  the  Farmers' 
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Hotel  in  the  town  of  Colusa  on  the  day  of,  and  about  an  hour 
before,  the  assault.  That  while  there  the  four  were  engaged 
in  drinking  and  did  drink  wine.  That  defendant  went  down- 
stairs to  the  bar-room  of  the  hotel  and  brought  up  the  drinks 
to  the  party.  Defendant's  counsel  contends  that  this  was 
evidence  tending  to  prove  that  defendant  administered  in- 
toxicating narcotics  with  intent  to  prevent  the  prosecutrix 
from  resisting,  under  subdivision  4  of  section  261  of  the 
Penal  Code,  and  that  he  is  not  charged  with  any  such  acts. 
He  puts  the  proposition  in  this  form:  "Where  a  defendant 
is  charged  with  rape  under  subdivision  1  of  section  261  of 
the  Penal  Code,  is  evidence  that  the  crime  of  rape  was  com- 
mitted by  him  under  subdivisions  2,  3,  4,  6,  and  6  admissible 
to  prove  the  charge?" 

The  proposition  has  been  squarely  passed  upon  and  ans- 
wered in  the  affirmative  by  this  court  in  People  v.  Snyder, 
75  Cal.  324,  where  it  is  said:  "We  think  the  true  construc- 
tion of  section  261  to  bo  that  thereby  the  legislature  meant 
merely  to  put  beyond  doubt  the  rule  that  on  an  information 
for  rape  the  things  mentioned  in  the  subdivisions  could  be 
proven,  and  would  establish  the  crime.  It  is  not  intended  to 
alter  or  establish  a  rule  of  pleading,  or  to  create  six  different 
kinds  of  crime."  Under  the  decision  in  the  above  case  the 
evidence  was  properly  admitted 

4.  It  is  claimed  that  the  conduct  of  the  district  attorney 
in  making  certain  statements  and  repeating  certain  q\ies- 
tions  was  error.  We  have  examined  all  the  matters  alleged 
to  be.  error  in  this  regard,  and  find  therein  nothing  which 
warrant  us  in  reversing  the  case.  One  of  the  matters  most 
strongly  urged  to  be  error  is  that  when  prosecutrix  was  called 
as  A  witness  the  district  attorney  asked  the  defendant  to  con- 
sent to  an  order  of  court  that  all  bystanders  be  excluded 
from  the  courtroom.  The  defendant  refused  to  give  his  con- 
sent)  and  the  order  was  not  made.  The  district  attorney 
then  said:  "I  will  ask  all  bystanders,  then,  in  the  name  of 
<wnmon  decency,  if  they  have  daughters  or  sisters  of  their 
OWD;  to  absent  themselves  from  the  courtroom  during  the 
testimony  of -this  little  girl." 

The  defendant,  without  objecting  to  the  statement  or  ask- 
ing to  strike  out  the  request,  saved  an  exception  thereto.  The 


122  PsoPLB  V.  Vann.  [129  Cal. 

judge  remarked:  ''It  1$  improper  for  the  district  attorney  to 
make  this  demand." 

We  do  not  think  the  request  could  have  injured  the  de* 
fendant.  It  was  not  the  statement  of  any  fact  not  in  evi- 
dence, nor  was  it  any  statement  as  to  the  character  or  mo- 
tives of  defendant.  It  does  not  appear  to  have  heen  made 
through  any  passion  or  prejudice,  or  with  intent  to  injure 
defendant.  One  Turman,  who  appears  to  have  been  one  of 
the  parties  engaged  in  drinking  in  the  parlor  of  the  hotel, 
was  near  the  hotel,  and  went  upstairs  just  after  the  marshal 
and  other  parties  went  to  the  room  of  defendant. 

The  witness  Anderson,  who  was  with  the  marshal,  teeti- 
fied  that  they  met  Turman  ten  or  twelve  feet  from  the  room, 
and  that  Turman  asked  the  witness  what  he  thought  about 
it  The  following  questions  were  then  asked  of  the  witness 
by  the  district  attorney : 

"Q.  Did  you  see  anything  of  Turman  after  he  went  down 
the  back  stairs  of  the  Bond  building? 

"Q.  Now,  during  the  time  that  Scoggins  went  down  after 
the  keys  and  was  gone,  what  did  Turman  do?" 

The  court  sustained  defendants  objections  to  both  these 
questions.  The  district  attorney  then  said:  ''I  will  ask  the 
court  directly  and  take  a  square  ruling  on  it.  It  seems  to  me 
it  is  a  part  of  the  re%  gestae  and  ought  to  be  admitted." 

The  Court:  "I  will  allow  it."  Defendant  except*.  "Q.  I 
will  ask  you  whether  or  not  it  is  true  that  Turman  rushed 
down  the  back  stairs,  and  commenced  throwing  up  sticks 
against  the  window  to  notify  this  man  to  get  out  of  there?" 

The  question  was  objected  to  by  defendant  as  irrelevant 
and  leading,  and  the  objection  sustained.  The  ruling  of  the 
court  was  evidently  correct.  We  cannot  perceive  how  the  ask- 
ing of  the  question  by  the  district  attorney  could  have  in- 
jured defendant.  If  the  question  was  asked  for  the  purpose 
of  having  the  jury  believe  that  Turman  did  try  to  notify  de- 
fendant to  get  out  of  the  room,  and  if  the  jury  did  believe  it, 
from  the  mere  asking  the  question,  it  could  not  have  injured 
defendant.  The  district  attorney  asked  permission  of  the 
court  to  ask  the  question.  No  motion  was  made  to  strike  it 
out.    It  does  not  appear  that  Ihe  district  attorney  was  acting 
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in  bad  faith,  or  that  he  by  insinuation  endeavored  to  get 
facts  before  the  jury  that  in  his  opinion  he  could  not  prove. 
The  defendant  appears  to  have  been  treated  fairly  by  ihe 
district  attorney.  The  court  so  carefully  guarded  his  rights 
that  few  errors  are  seriously  urged. 

The  judgment  and  order  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  and  order  are  affirmed. 

Temple,  J.,  McFarland,  J.^  Henshaw^  J. 


[Sac.  No.  641.    Department  Two.— July  9,  1000.] 

ALBERT  H.  STARR,  Respondent,  v.  L.  KREUZBERGER 
et  al..  Appellants. 

Masub  and  Servant — ^Liabiutt  of  Mastkb  fob  DEracnvB  Af- 
FIXANCES. — ^A  master  is  liable  to  the  serrant  for  injury  caused  from 
defective  or  unsafe  appliances,  the  defects  and  danger  from  which 
were  unknown  to  the  servant,  and  were  not  obvious  to  his  view. 

Id.— Mbanb  of  Knowledge— Duty  of  Master— Riohib  of  Servant. — 
The  mere  fact  that  the  master  and  servant  may  have  had  equal 
means  of  knowledge  will  not  save  the  master  from  Jiability.  The 
nuuter  is  bound  to  use  the  means  of  knowledge,  and  has  no  right 
to  assume  that  the  servant  will  discover  defects  in  appliances  ren- 
dering them  unsafe.  The  servant  has  no  such  duty,  but  has  a  right 
to  rely  upon  the  master's  means  of  knowledge,  and  duty  of  in- 
quiry. He  is  not  required  to  use  any  degree  of  care  or  diligence 
to  discover  defects  or  danger  not  obvious,  and  in  regard  to  which 
he  is  not  put  upon  inquiry  by  any  discovery  or  suggestion  of  danger 
which  it  would  be  gross  carelessness  for  him  to  neglect. 

Id. — ^Unsafe  Brick  Waxx — Injury  to  Servant — Obedienoe  to  Orders 
— ^Danger  not  Obvious. — ^Where  an  injury  resulted  to  the  plaintiff 
from  the  falling  of  an  unsafe  brick  wall  in  front  of  which  he  was 
employed  as  a  bricklayer  in  building  a  front  wall  under  employers, 
one  of  whom  directed  the  work,  and  the  obeying  of  whose  instruc- 
tions caused  the  falling  forward  of  the  rear  wall,  which  was  not 
an  obvious  danger  to  the  plaintiff  of  his  obedience  to  orders,  it 
was  the  duty  of  the  employers  to  know  the  condition  of  the  wall. 
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«nd  th«  plaintiff  was  justified  in  obeying  the  ord«n  given,  mad  the 
employers  are  responsible  for  the  resulting  injury. 

Id.— Ck>KSI0TSNCT   OF   >INDI506 — lONOBANCE   OF    UnSAFV      CONDITION — 

GoxpABATiVE  Oppobtumty  OF  Ktcowledqe. — Findings  that  the 
plaintiff  was  ignorant  of  the  unsafe  condition  of  the  wall,  and  that 
he  did  not  have  a  better  opportunity  than  the  defendant  for  see* 
ing  and  knowing  its  condition,  are  not  contradictory. 

APPEAL  from  a  judgment  of  (he  Sui)erior  Court  of  Sac- 
ramento County.    J.  E.  Prewett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

HoU  &  Dunn,  for  Appellant**^. 

A.  L.  Shinn,  A.  P.  Catlin,  and  Henry  Starr,  for  Respond- 
ent. 

CHIPMAN,  C. — Action  by  an  employee  against  his  em- 
ployers to  recover  damages  for  personal  in  jury -claimed  to 
have  been  sus^tained  through  their  negligence.  The  defend- 
ants claimed  that  the  injury  was  the  re:3ult  of  plaintiff's  care- 
lessness. The  cause  wa^j  tried  by  the  court  and  plaintiff  had 
judgment.  Defendants  move  for  a  new  trial,  and  the  i^peal 
is  from  the  order  denying  the  motion.  Some  objections  are 
made  to  the  findings  as  contradictory  and  argumentative,  but 
the  principal  question  argued  is  that  the  findings  are  not  sup- 
ported by  the  evidence. 

The  injury. resulted  from  the  falling  of  a  brick  wall  on 
which  plaintiff  was  working  as  a  bricklayer.  The  findings 
challenged  were:  "Finding  III.  That  said  brick  wall  was 
in  an  unsafe  condition  for  the  work  for  which  plaintiff  was 
employed  and  directed  to  perform,  and  which  defendants 
knew,  but  of  which  plaintiff  was  ignorant.  That  while  work- 
ing, and  through  and  by  the  negligence  of  the  defendants  in 
employing  plaintiff  upon  said  work  and  directing  him  in  the 
manner  of  performing  the  same,  and  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  the  said  wall  fell  upon  and 
injured  plaintiff,"  etc.  "Finding  IV.  That  plaintiff  did  not 
have  a  better  opportunity  than  the  defendants  of  seeing  and 
knowing  the  condition  of  said  wall.  That  plaintiff  was  not 
guilty  of  carele&sness  or  negligence  in  working  upon  said 
wall.'' 

Plaintiff  was  a  journeyman  bricklayer  of  thirty  years'  ex- 
nerience.  Defei^dants  were  partners  and  contractors  for  the 
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work  being  done,  Kreuzberger  being  an  experienced  brick- 
layer and  contractor,  and  Harvie  a  carpenter  and  contractor. 
The  work  was  being  done  on  a  small  brick  building,  part 
of  the  premises  of  the  City  Brewery  in  Sacramento,  attached 
to  the  east  side  of  the  main  brewery  building.  It  was  a  one- 
story  brick  structure,  with  a  brick  gable  front.  The  improve- 
ment consisted  in  raising  the  building  an  additional  story 
and  adding  to  the  thickness  of  the  wall  by  building  a  new 
four-inch  wall  of  pressed  brick  from  the  ground,  upon  and 
against  the  entire  front.  The  roof  was  first  detached  from  the 
walls  of  the  building  and  raised  to  the  required  height  and 
supported  there  free  from  the  walls.  The  new  wall  was  to  be 
tied  or  fastened  to  the  old  wall  by  cutting  out  two  courses 
of  brick  across  the  front  every  two  feet  and  inserting  therein 
what  were  called  "headers,"  or  courses  of  brick,  crosswise  of 
the  main  wall,  so  as  to  connect  the  main  with  the  new  wall, 
and  thus  tie  them  together.  These  grooves  were  cut  contin- 
uously across  both  buildings,  as  both  were  undergoing  similar 
changes.  We  have  to  deal,  however,  with  the  smaller  build- 
ing and  shall  refer  only  to  it.  The  walls  of  this  building 
were  originally  twelve  or  fourteen  inches  thick  from  the 
ground  up  to  the  bottom  of  the  ceiling  joists,  a  distance  twelve 
or  fourteen  feet.  From  this  point  a  fire^wall  extended  upward 
"several  feet  above  the  bottom  of  the  ceiling  joists,"  and  was 
eight  or  nine  inches  thick,  resting  on  the  twelve-inch  wall. 
Upon  this  fire-wall  was  the  front  gable-end,  of  the  same  thick- 
ness as  the  fire-wall.  Successive  grooves  were  cut,  and  no 
question  is  made  that  this  could  be  done  safely  in  the  thir- 
teen-inch  wall,  but  the  last  groove  was  cut  about  two  inches 
below  where  the  eight-inch  fire-waJl  rested  on  the  thirteen- 
inch  wall,  which  undermined  the  fire-wall  or  gable-end,  and 
it  fell  upon  and  injured  plaintiflf  while  he  was  at  work.  Ap- 
pellants say  in  their  brief:  "It  is  not  denied  that  cutting  this 
last  groove,  four  and  one-half  inches  deep  into  the  thirteen- 
inch  wall,  two  inches  below  the  point  where  the  nine-inch 
wall  commenced,  caused  the  nine-inch  gable-wall  to  fall;  and 
the  whole  question  is  whether  the  plaintiff  is  free  from  negli- 
gence in  cutting  this  groove." 

It  is  conceded  by  both  parties  that  there  waa  no  danger  in 
cutting  the  grooves  in  the  thirteen-inch  wall,  and  all  of  them 
had  been  cut  by  direction   of  Kreuzberger   as   continuous 
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grooves,  i.  e.,  from  end  to  end,  without  leaving  any  sections 
of  the  bricks  in  the  grooves.  There  is  evidence  that  where 
there  is  danger  from  the  upper  portion  of  the  wall  giving  way 
when  undermined  in  this  manner,  the  proper  and  safe  course 
to  pursue  is  to  leave  portions  of  the  wall,  at  intervals,  undis- 
turbed, but  in  the  thirteen-inch  wall  this,  it  is  conceded,  was 
not  necessary,  and  no  such  precaution  was  taken.  There 
were  six  workmen  on  the  job  and  all  were  on  the  scaffold  at 
the  time  the  last  groove  was  reached,  and  they  had  begun 
work  on  it  when  defendant  Kreuzberger  appeared. 

Plaintiff  testified  that  he  was  employed  by  defendant 
Kreuzberger  and  was  working  under  his  direction,  as  it  ap* 
pears  were  the  other  workmen  also ;  at  the  time  of  the  acci- 
dent they  were  working  on  a  scaffold  nine  or  ten  feet  high, 
and  they  had  carried  up  the  four-inch  wall  about  twelve  feet; 
plaintiff  was  working  at  the  east  end  of  this  wall  or  comer 
of  the  building,  and  on  his  left  were  the  other  workmen  at 
intervals  along  the  scaffold ;  the  top  of  the  brick  wall  at  the 
comer  was  so  high  above  the  scaffold  that  plaintiff  could  not 
reach  to  the  top.  He  testified :  "I  am  not  certain  how 
high  that  thirteen-inch  wall  extended  up.  There  was  a  fire- 
wall on  the  building.  I  did  not  know  at  that  time  how  high 
the  fire  wall  was.  There  was  nothing  on  the  front  of  the 
building,  where  I  was  working,  to  indicate  where  the  fire-wall 
commenced.  Standing  upon  that  platform  where  I  was  at 
work  I  could  look  up  and  see  that  the  fire-wall  was  an  ei^t- 

inch  wall  at  the  top At  the  time  we  were  cutting  the 

slot,  just  before  the  wall  fell,  we  had  built  up  the  four-inch 
wall  to  where  the  course  of  stone  was  put  on,  and  that  would 
stop  our  work  until  the  stone  masons  had  completed  theirs. 
Mr.  Kreuzberger  came  to  me  and  said  that  he  did  not  see  how 
we  were  going  to  continue  the  work  there;  that  the  stone 
masons  were  in  the  way.  But  he  says,  'You  can  cut  a  slot 
through  there  for  the  next  header,  and  then  you  and  Corsaw 
go  up  to  the  Buffalo  Brewery.'  I  said,  'Where  will  I  cut?' 
He  turned  to  the  wall  and  said,  'Well,  about  here,'  putting 
his  finger  on  the  wall.  I  looked  up  and  said,  'Aren't  we  get- 
ting pretty  high?'  And  he  said,  'No,  that's  all  right.'  Then 
Corsaw,  standing  inside  of  me,  said :  'Well,  what's  the  matter 
with  cutting  under  the  header?'   That  would  bring  it  two 
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courses  still  lower  than  he  first  indicated.  He  said,  'All  right, 
let  it  go  at  that,  and  have  them  all  cut  on  the  same  line.'  He 

left  then  and  went  toward  Mr.  Day's  comer He  came 

back  and  finally  said,  ....  'Just  cut  that  slot  through,  and 
you  and  Corsaw  come  up  there,  and  the  other  boys  will  have 
to  knock  oflP.'  He  turned  then  and  left  again.  We  went  to 
work  and  cut  where  he  told  us — that  ia,  under  the  header." 
He  then  describes  how  the  work  proceeded,  and  how  as  the 
last  brick  was  knocked  out  of  the  groove  the  wall  fell  over  on 
them. 

Plaintiff  was  given  a  very  searching  cross-examination  as 
to  what  he  meant  when  he  said  to  Kreuzberger,  "Aren't  we 
getting  pretty  high?"  the  purpose  being  to  show  that  plain- 
tiff was  fully  warned  of  the  danger  and  knew  as  well  as  his 
employer  did  the  exact  conditions  under  which  he  was  work- 
ing. He  testified:  "The  reason  I  asked  him  that  question 
was  to  be  sure  that  we  were  not  cutting  too  high  in  that 
twelve-inch  wall,  so  as  not  to  cut  into  the  eight-inch  wall  and 
through  that  wall.  In  other  words,  I  wanted  to  be  sure  that 
we  were  not  cutting  too  high.  Q.  In  other  words,  you  sus- 
pected you  might  be  up  where  you  might  be  cutting  into  the 
eight-inch  wall  ?  A.  No,  sir ;  if  I  had  had  the  least  suspicion 
of  it  I  would  not  have  cut  there."  Plaintiff  was  further 
pressed  upon  this  point,  and  testified:  "Q.  Now,  if  you 
wanted  to  be  certain,  you  had  not  been  certain  before  that, 
had  you?  There  was  a  doubt  in  your  mind?  A.  Well,  we 
had  not  cut  there.  No,  there  was  not  a  doubt  after  he  had 
given  me  the  order I  asked  the  question  to  be  cer- 
tain, and  that  is  about  the  only  way  I  can  explain  that.  I 
asked  that  question  in  order  to  be  certain  that  we  were  all 
right." 

Further  cross-examination  developed  the  fact  that  plaintiff 
had,  two  years  before,  worked  on  the  building  and  helped  to 
lay  the  gable  wall.  "From  the  fact,  then,  of  seeing  the  wall, 
and  from  having  constructed  that  wall,  you  knew  exactly 
how  it  was  constructed?  A.  At  the  time  it  was  constructed, 
yes.  Q.  Knew  as  much  about  it  as  Mr.  Kreuzberger  did? 
A.  No,  sir;  I  don't  think  so.  Because  he  was  the  b^  there 
and  looked  after  the  work.  He  would  look  at  it  more  particu- 
larly than  I  would." 
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He  was  asked  what  information  Kreuzberger  had  that  he, 
plaintiff,  did  not  have,  and  answered :  "Why,  he  was  the  con- 
tractor there.  He  had  been  up  there  and  figured.  He  must 
have  been  up  there  and  figured  on  the  work  that  he  was  going 
to  do."  Witness  Day,  one  of  the  bricklayers  on  the  job,  testi- 
fied: "It  could  not  be  seen  from  the  outside,  where  we  were  at 
work  on  the  platform,  where  the  eight-inch  wall  commenced. 
Mr.  Kreuzberger  came  along  the  platform  and  pointed  out 
the  place  to  cut  the  groove.  He  indicated  the  course  of  bricks 
to  be  removed,  and  we  cut  out  the  course  which  he  indicated. 
After  the  wall  fell  I  examined  it,  and  found  that  the  wall 
broke  off  within  one  or  two  courses  of  brick  from  the  point 
where  the  eight-inch  wall  joined  the  twelve-inch  wall."  Han- 
sen and  Lynch,  two  other  bricklayers  who  assisted  in  the 
work,  testified  that  the  groove  was  cut  where  Kreuzberger 
directed,  and  that  they  could  not  tell  from  the  platform 
where  the  eight-inch  wall  joined  the  twelve-inch  wall.  Cor- 
saw,  who  worked  next  to  plaintiff,  testified  that  they  could 
not  tell  from  the  scaffold  where  the  eightrinch  wall  com- 
menced. "We  would  have  to  get  a  ladder  and  get  up  on 
top  of  the  wall  and  measure  the  wall  on  the  inside  from  the 
top  down  to  the  thirteen-inch  wall  where  the  eight-inch  wall 
commenced,  to  ascertain  that  fact." 

The  architect.  Mayo,  testified:  "A  day  or  two  before  the 
gable  end  of  fire-wall  fell  I  told  Lucas  Kreuzberger  [defend- 
ant] that  that  wall  must  be  taken  down.  He  knew  that  it 
had  to  come  down,  for  the  contract  and  specifications  re- 
quired that  eight-inch  wall  to  be  taken  down."  Jackson,  a 
laborer  on  the  work,  testified  that  Kreuzberger  was  on  the  top 
of  the  wall  several  times ;  that  he,  witness,  had  been  ordered 
by  the  architect  to  take  the  gable-wall  down ;  "I  was  about  to 
commence  upon  it  when  Mr.  Kreuzberger  came  along  and  or- 
dered me  not  to  do  it.  I  asked  Mr.  Kreuzberger  who  was  boss 
of  this  work,  and  he  said  he  was,  but  he  must  humor  Mayo 
a  little.  He  said  he  would  save  money  by  not  taking  the  wall 
down."  There  is  nothing  in  the  evidence  to  warrant  the  in- 
ference that  the  arcliitect  ordered  the  wall  taken  down  be- 
cause of  any  fear  that  it  might  fall ;  the  significance  of  this 
evidence  lies  in  its  tenJency  to  prove  that  Kreuzberger  knew 
all  about  the  wall,  and  in  tending  to  give  rise  to  a  further  in- 
ference thai  in  his  endeavor  to  avoid  taking  the  wall  down 
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he  was  not  as  mindful  of  his  servants'  safety  as  it  was  his 
duty  to  be  as  a  master,  or  as  he  otherwise  would  have  been. 
Theevidence  is  given  with  considerable  fullness  because  of  de- 
fendants' very  earnest  contention  that  the  court  drew  erron- 
eous deductions  from  it,  and  because  it  is  seriously  contended 
that  under  well-settled  rules  of  law  the  evidence  shows  that 
plaintiflF  contributed  to  his  injury  by  his  own  negligence  and 
should  not  recover. 

Appellants  cite  numerous  cases,  from  which  they  deduce 
the  following:  "The  doctrine  established  by  these  cases  is  that 
an  employee  engaged  upon  work  that  is  dangerous,  or  using 
defective  appliances  or  machinery,  or  working  upon  danger- 
ous or  insecure  scaffolding,  cannot  recover  damages  for  any 
injuries  received  through  such  defects,  provided  he  knew,  or 
had  the  means  of  knowing,  the  dangerous  condition  of  such 
machinery  or  appUances;  nor  can  he  recover  if  his  means 
of  discovery  of  the  defects  and  dangerous  condition  is  as  good 
as  that  of  his  employer."  In  the  case  of  Silveira  v.  Iveraen, 
128  Cal.  187,  reference  was  made  to  Magee  v.  North  Pac. 
Coast  R.  R.,  78  Cal.  437,*  where  the  rule  relied  upon  by  ap- 
pellants that  the  servant  cannot  recover  if  his  knowledge  is 
as  good  as  that  of  his  master  was  held  to  be  erroneous.  In 
that  case  it  was  said :  "The  master  has  no  right  to  assume  the 
servant  will  use  such  means  of  knowledge,  because  it  is  not 
part  of  the  duty  of  the  servant  to  inquire  into  the  sufficiency 
of  these  things.  The  servant  has  a  right  to  rely  upon  the 
master's  inquiry,  because  it  is  the  master's  duty  so  to  inquire, 
and  the  servant  may  justly  assume  that  all  these  things  are  fit 
and  suitable  for  the  use  which  he  is  directed  to  make  of  them. 
Mr.  Justice  Temple  in  the  Silveira  case  said :  "The  employee 
is  not  required  to  use  any  degree  of  care  or  diligence  to  dis- 
cover defects.  He  will  be  held  to  have  assumed  the  risk  only 
when  he  knew,  and  will  be  held  to  have  known  when  the 
defect  was  so  obvious  that  he  must  have  known  or  simply 
refused  to  open  his  eyes  and  see,  or  when  he  was  put  upon 
inquiry  by  some  discovery  or  suggestion  of  danger  which  it 
was  gross  carelessness  for  him  to  neglect." 

It  is  strongly  urged  that  because  plaintiff  helped  to  con- 
struot  this  wall  two  years  before  he  must  be  held  to  have 

1 12  Am.  St.  Rep.  60. 
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known  all  about  it.  But  he  testified  that  he  did  not  know 
where  the  eight-inch  wall  joined  the  thirteen-inch  wall  and 
this  is  the  vital  fact  in  the  case.  We  must  assume  that  defend- 
ants knew  this  fact  and,  if  they  did  not  know  it,  the  duty 
was  cast  upon  them  to  know  it,  and  plaintiff  had  a  right  to 
assume  that  they  did  know  it.  The  evidence  is  that  this  fact 
could  not  be  discovered  from  any  point  where  the  men  were 
working,  and  that  to  have  ascertained  the  place  of  junction 
of  the  main  wall  and  the  fire  or  gable  wall  would  have  re- 
quired the  laborers  to  make  an  investigation  apart  from  their 
duties,  and  which  it  was  defendants'  duty  to  make,  and  which 
plaintiff  had  a  right  to  assume  that  defendants,  as  contract- 
ors, had  made.  When  plaintiff  remarked  to  Kreuzberger, 
"Aren't  we  getting  pretty  high?"  he,  no  doubt,  had  in  his 
mind  that  they  were  near  the  eight-inch  wall,  and  perhaps 
too  near  to  make  it  entirely  safe  to  cut  the  groove  where 
Kreuzberger  indicated.  But  when  he  was  assured  by  his  em- 
ployer that  it  was  all  right  to  go  ahead  where  he  pointed  out, 
I  think  plaintiff  was  exonerated  from  making  any  independ- 
ent investigation,  and  was  justified  in  assuming  that  there 
was  no  danger  and  that  his  employer  knew  more  about  the 
condition  of  the  wall  than  he  did.  The  danger  was  not  ob- 
vious ;  it  depended  upon  a  fact  which  plaintiff  did  not  know 
and  which  it  was  his  employer's  duty  to  know,  and  we  think 
plaintiff  was  justified  in  going  forward  in  obedience  to  the 
directions  given  him.  (See  1  Bailey  on  Personal  Injuries, 
sees.  898  et  seq.,  where  the  question  is  discussed  and  the  cases 
pro  and  con  are  collected.) 

We  do  not  think  the  findings  are  amenable  to  the  objection 
that  they  are  contradictory  and  argumentative.  The  alleged 
argumentative  feature  is  in  respect  of  allegations  found  in  the 
answer  which  the  finding  negatives.  One  finding  states  that 
plaintiff  was  ignorant  of  the  unsafe  condition  of  the  wall; 
and  another  finding  states  that  he  did  not  have  a  better  op- 
portunity than  defendants  for  seeing  and  knowing  its  condi- 
tion. Defendants'  point  is  that  because  the  finding  was  that 
plaintiff  had  no  better  opportunity,  it  in  effect  found  that  he 
had  *'as  good  an  opportunity  as  defendants  of  seeing  and 
knowing"  the  danger.  We  fail  to  see  any  neoessarj^  contra- 
diction in  the  findings. 

It  is  advised  that  the  order  be  affirmed. 
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Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.         McFarland,  J.,  Temple,  J.,  HenshaWy  J. 


[Sac.  No.  670.    Department  Two.— July  9,  1000.] 

H.  C.  HORSMAN  et  al.,  Respondente,  v.  PARIS  ALLEN  et 

al..  Appellants. 

TBuar— Reuoious  Association — ^Uzttted  Bbethbkn— Majobitt  A2n> 
KufOBiTT  Schism. — A  conyeyance  to  trustees  named  therein  and 
their  successors  in  office  "in  trust  for  the  United  Brethren  in 
Christ  for  camp-ground,  meeting-house,  and  parsonage  purposes," 
is  for  the  benefit  of  what  is  known  as  the  "liberal"  church,  con- 
stituting a  majority  of  that  order,  and  not  of  tHe  minority  known 
as  the  "radical"  church  of  the  same  order. 

Id. — Seceding  Minobitt  of  General  Gonfbbenoe.— A  small  minority 
seceding  from  the  general  conference  of  a  religious  body,  whieh 
is  the  highest  legislatiye  and  judicial  body  in  the  church,  must 
be  regarded  as  abandoning  the  church,  if  there  is  no  such  revolu- 
tionary usurpation  of  power  in  the  governing  body  as  to  result  in  a 
new  and  subslantially  different  organization,  or  in  such  a  radical 
change  of  the  articles  of  faith  as  to  constitute  an  essentially  differ- 
ent religion  from  that  previously  followed  by  the  church. 

Id. — ^Action  of  Gsnebal  Oonfebence — Change  in  Obdinancb  of 
Chxtbch — Revision  of  Abticus  of  Faith. — The  general  conference 
of  the  church,  as  the  highest  legislative  body  therein,  cannot  bind 
future  conferences  by  adopting  a  so-called  "constitution"  which  is 
in  its  nature  a  legislative  ordinance,  and  not  a  constitution  to  be 
adopted  by  the  members  of  the  church;  and  a  change  in  such  "con- 
stitution," together  with  a  revision  of  the  "articles  of  faith"  by  a 
subsequent  general  conference  not  touching  the  identity  of  the  or- 
ganization, or  of  the  general  faith  of  the  church,  is  valid  and 
binding  as  an  ordinance  of  the  church,  if  not  as  a  constitution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  denying  a  new  trial,    Wheaton  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  T.  Cosper,  for  Appellants* 
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The  liberal  church  is  the  true  church  of  the  United  Breth- 
ren in  Christ.  {liter  v.  Howe,  23  Ont.  App.  236;  Rike  v. 
Floyd,  6  Ohio  0.  C.  80 ;  53  Ohio  St.  653 ;  Schlichter  v.  Keiter, 
156  Pa.  St.  119,  146,  147;  Philomath  College  v.  Wyatt,  27 
Or.  473,  47B;  Kuns  v.  Robertson,  154  111.  394,  415,  416; 
Russie  V.  Brazzell,  128  Mo.  93.*}  It  is  not  the  province  of 
temporal  courts  to  assume  ecclesiastical  jurisdiction  and  the 
decisions  of  the  ecclesiastical  body  itself  are  to  be  taken  as 
final  and  conclusive.  (1  High  on  Injunctions,  sees.  310, 
314,  and  cases  cited  supra;  Auracher  v.  Yerger,  90  Iowa, 
566;  Wheehck  v.  First  Pres.  Church  of  Los  Angeles,  119 
Cal.  482 ;  Russie  v.  Brazzell,  supra;  Watson  v.  Jones,  13  Wall. 
679-733;  Barie  v.  Wood,  8  Cush.  467 ;  ISTracAer  v.  Shirey,  163 
Pa.  St.  534-58;  Lam6  v.  Cain,  129  Ind.  512,  518;  Pounder  v. 
Ash,  44  Neb.  672;  Connitt  v.  Reformed  Prot.  Dutch  Church 
etc,  54  N.  Y.  551-61 ;  East  Norway  Lake  Church  v,  Halvor- 
son,  42  Minn.  503.)  A  legislative  body  cannot  bind  its  own 
future  action  by  a  mere  law  or  ordinance.  (Bloomer  v. 
Stolley,  5  McLean,  158;  Richardson  v.  Union  Cong,  Soc,  68 
N.  H.  187;  Smith  v.  Nelson,  18  Vt.  512]  Mongeon  v.  People, 
55  N.  Y.  613.)  There  was  no  radical  change  of  faith  or  per- 
version of  the  trust  by  the  revision.  (Lamb  v.  Cain,  supra; 
liter  V.  Howe,  supra;  Brundage  v.  Deardorf,  92  Fed.  Rep. 
214.)  Seceding  members  forfeit  their  right  to  the  church 
property.  (Wiswell  v.  First  Congregational  Church,  14 
Ohio  St.  32;  Methodist  E.  Church  v.  Wood,  5  Ohio,  283; 
McOinnis  v.  Watson,  41  Pa.  St.  8;  Den  v.  Bolton,  12  N.  J. 
L.  206 ;  Associate  etc.  Church  v.  Theological  Seminary,  4  N. 
J.  Eq.  77.) 

Davis  &  Allen,  for  Respondents. 

The  question  is  one  of  identity  of  the  church  of  the  United 
Brethren  in  Christ.  (Brundage  v.  Deardorf,  55  Fed.  Rep. 
839,  846;  Bear  v,  Heasley,  98  Mich.  279;  Schnorr^s  Appeal, 
67  Pa,  St.  146* ;  Philomath  College  v,  Wyatt,  27  Or.  390, 
dissenting  opinion  of  Wolverton,  J.;  Watson  v.  Jones,  13 
Wall.  679.)  The  revision  esesntially  changed  the  articles 
of  faith,  and  the  radical  church  alone  represents  the  original 
faith.  (Brundage  v.  Deardorf,  supra;  Bear  v.  Heasley, 
supra,)    Questions  of  creed  and  church  government  may  be 

140  Am.  St.  Rep.  642. 
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determined  by  the  court,  when  property  rights  are  affected 
thereby.  (Smith  v.  Nelson,  18  Vt,  511 ;  Watson  v.  Avery,  2 
Bush,  332;  Watson  v.  Garvin,  54  Mo.  353 ;  Oartin  v,  Penick, 
5  Bush,  110.)  The  old  constitution  and  confession  of  faith 
were  as  much  parts  of  the  trust  deed  as  if  written  therein. 
{Hale  V.  Everitt,  53  N.  H.  11,  70»;  Watson  v.  Jones,  13 
Wall.  683,  720 ;  Miller  v.  Gable,  2  Denio,  548. )  The  trustees 
are  perverting  the  trust  by  allowing  the  defendants  to  occupy, 
and  equity  will  give  relief  in  such  case.  (Harrison  v.  Rowan, 
4  Wash.  0.  0.  202,  206;  Barclay  v,  Howell,  6  Pet.  498,  507; 
Watson  V.  Jones,  supra;  1  Beach's  Modem  Equity  Practice, 
sec.  70.) 

SMITH,  C. — ^The  controversy  in  this  action  grows  out  of 
a  schism  in  the  Church  of  the  United  Brethren  in  Christ, 
occurring  at  the  general  conference  of  the  church  at  York, 
Pennsylvania,  in  the  year  1889. 

The  Church  of  the  United  Brethren  originated  in  a  volun- 
tary association  of  Protestants  of  various  denominations  at 
some  period  during  the  eighteenth  century;  and  its  original 
creed  was  simply  that  of  the  orthodox  Protestant  churches 
generally,  but  allowing  divergencies  in  matters  wherein  they 
diflfered.  It  received  its  first  organization  from  a  conference 
of  its  ministers  held  at  Baltimore,  Maryland,  in  the  year 
1789.  Its  first  general  conference  was  held  at  Mt.  Pleasant, 
Pennsylvania,  in  1815 ;  at  which  time  a  form  of  discipline 
and  a  confession  of  faith  were  adopted.  Up  to  this  time  the 
church  was  without  any  form  discipline  or  confession  of  faith, 
nor  until  the  year  1841  did  it  have  any  constitution. 

In  that  year  an  instrument  know  as  the"  constitution" 
of  1841  was  adopted  by  the  general  conference.  It  is  dis- 
tinguished from  other  ordinances  of  the  general  assembly 
only  in  the  name  given  to  it,  and  in  the  nature  of  its  contents. 
Its  preamble  reads :  "We,  the  members  of  the  Church  of  the 
United  Brethren  in  Christ ....  ordain  the  following  articles 
of  constitution."  This  would  seem  to  indicate  that  a  sub- 
mission of  the  constitution  to  the  members  of  the  church  for 
adoption  was  contemplated,  but  in  fact  it  was  not  so  sub- 
mitted.   It  contained,  among  other  provisions,  the  following: 

8  10  Am.  Rep.  82. 
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1.  No  rule  or  ordinance  shall  at  any  time  be  passed  to 
change  or  do  away  with  the  confession  of  faith  as  it  now 
stands;  2.  There  shall  be  no  connection  with  secret  com- 
binations; 3.  There  shall  be  no  alteration  of  the  constitution 
unless  by  request  of  two-thirds  of  the  whole  society. 

At  the  general  conference  of  1889  a  new  constitution  and  a 
revised  confession  of  faith  were  adopted  by  a  vote  of  one  hun- 
dred and  ten  to  twenty.  Thereupon  the  minority  assembled 
in  another  part  of  the  city,  and  undertook  to  carry  on  the 
session  of  the  conference— claiming  that  it  had  exceeded  its 
powers,  and  that  the  other  delegates,  by  their  illegal  action 
in  adopting  and  adhering  to  the  amended  constitution  and 
revised  confession,  had  abandoned  the  Church  of  the  United 
Brethren  in  Christ  and  organized  another  and  distinct 
church.  Both  organizations  continued  to  use  the  old  name ; 
and  their  respective  adherents  have  come  to  be  called — those 
of  the  majority  organization,  "liberals" — those  of  the  minor- 
ity, "radicals."  Since  then  the  schism  has  become  general 
throughout  the  United  States.  In  the  Tulare  circuit  (the 
locus  of  the  matters  involved  in  this  suit)  most  of  the  mem- 
bers (seventy-five  out  of  eighty)  have  gone  with  the  radical 
division  of  the  church. 

The  immediate  purpose  of  this  action  is  to  determine  the 
respective  rights  of  the  parties  to  the  use  and  control  of  two 
tracts  of  land  situate  in  the  county  of  Tulare,  conveyed,  in 
the  years  1878  and  1879,  to  G.  D.  Wood  et  al.,  "trustees,  and 
their  successors  in  office,  in  trust  for  the  United  Brethren  in 
Christ  for  camp-ground,  meeting-house  and  parsonage  pur- 
poses." 

The  plaintiffs  are  the  trustees  elected  by  the  quarterly  con- 
ference of  the  radical  church  for  the  management  of  the 
church  property;  the  defendants  occupy  a  similar  position 
with  regard  to  the  liberal  church,  and  are  in  the  occupation 
of  the  property  in  controversy. 

It  is  alleged  and  found  that  the  legal  title  to  the  lands  in 
question  is  in  the  plaintiff.  But  the  action  of  the  quarterly 
conference  could  not  operate  to  transfer  to  title  of  the  origi- 
nal trustees  to  the  new  trustees  appointed  by  it.  (Blakeslee 
V.  Hall,  etc.,  94  Cal.  159 ;  Waterman  on  Corporations,  28,  29, 
31.)  The  title  to  the  land  is  therefore  still  vested  in  the 
trustees  named  in  the  deeds,  or  such  of  them  as  survive.    The 
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error  is,  however,  immaterial  for  the  purpose  of  this  case. 
The  legal  title  is  held  upon  the  trusts  named  in  the  deed. 
Under  these  the  officers  and  members  of  the  local  church 
have  the  right  to  use  and  occupy  the  lands  in  accordance 
with  the  regulations  of  the  church;  and  these  rights  may  be 
vindicated,  in  an  appropriate  action,  by  any  of  them  suing 
for  themselves  and  the  others.  (Baker  v,  Ducker,  79  Cal. 
372;  Watson  v.  Jones,  13  Wall.  720.)  Hence,  the  plaintiflfs, 
if  they  represent  the  true  Church  of  the  United  Brethren  in 
Christ,  have  the  right  to  occupy  and  control  the  lands  in 
question,  and,  if  hindered  in  the  exercise  of  the  right,  may 
maintain  the  action.  The  sole  question,  therefore,  is  as  to  the 
identity  of  the  church.  If  the  radical  is  the  true  church,  the 
plaintiffs  are  entitled  to  recover;  otherwise  not. 

This  question  has  been  involved  in  numerous  cases — some 
resulting  in  favor  of  the  radical,  some  in  favor  of  the  liberal 
organization.  Of  the  former  kind  are  the  cases  of  Brundage 
V.  Deardorf,  55  Fed.  Rep.  839,  and  Bear  v,  Heasley,  98  Mich. 
279 ;  of  the  latter,  Schlichter  v.  Kdter,  156  Pa.  St.  119 ;  Kurhs 
V.  Robertson,  154  111.  394;  Larab  v.  Kane,  120  Ind.  486; 
Rus»ie  V,  Brazzell,  128  Mo.  93*;  liter  v.  Howe,  23  Ont.  App. 
236;  Rike  v.  Floyd,  6  Ohio  C.  C.  80,  53  Ohio  St.  Q5Z}PhiUh 
math  College  v.  Wyatt,  27  Or.  390.  We  agree  in  the  con- 
clusion and  generally  with  the  reasoning  of  the  latter  cases. 

There  is,  it  must  be  admitted,  a  very  strong  prima  facie 
case  against  the  plaintiffs.  The  radical  division  of  the  church 
— represented  by  them — had  its  origin  in  the  secession  of  a 
small  minority  from  the  general  conference — "the  highest 
legislative  and  judicial  body  ....  in  the  church."  In  such 
a  case  the  seceding  body  must,  in  general,  be  regarded  as 
abandoning  the  church;  nor  is  there  any  exception  to  this 
rule  unless  in  the  case  of  a  usurpation  of  power  in  the  gov- 
erning body  so  revolutionary  in  its  character  as  to  result 
either  in  the  creation  of  a  new  and  essentially  different  organ- 
ization, or  in  such  a  radical  change  of  the  articles  of  faith  as 
to  constitute  an  essentially  different  religion  from  that  pre- 
viously followed  by  the  church.    (Watson  v.  Jones,  supra,) 

4  49  Am.  St.  Rep.  542. 
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These  and  other  principles  involved  in  the  case  are  elabo- 
rately and  profoundly  discussed  by  Judge  Miller  in  the  case 
cited.  The  courts  are  in  no  way  concerned  with  the  tran- 
sactions of  ecclesiastical  bodies  except  in  so  far  as  tangible 
rights  of  person  or  property  are  affected.  Questions  relating 
to  these  are  divided  by  the  court  into  three  classes:  The  first 
is  where  property,  by  the  express  terms  of  the  grant,  "is  de- 
voted to  the  teaching,  support,  or  spread  of  some  specific  form 
of  religious  doctrine  or  belief" ;  the  second,  where  it  is  held 
by  or  in  trust  for  an  independent  congregation;  and  the 
third,  where  it  is  held  by  or  in  trust  for  a  congregation  or 
other  association  subordinate  to  some  general  church  organi- 
zation. The  case,  it  will  be  observed,  belongs  to  the  last  of 
these  categories;  and  the  decisions  bearing  on  the  first  have 
no  application.  In  cases  of  this  class  the  trust  can  be  affected 
only  by  a  change  of  political  organization,  or  of  religious 
creed  of  the  kind  we  have  described — ^that  is  to  say,  so  radical 
in  nature  as  to  effect  the  identity  of  the  original  organization, 
or  of  the  original  faith.  Accordingly,  the  plaintiffs'  case  rests 
upon  the  alleged  existence  of  these  grounds ;  and  the  justice 
of  this  contention  is  the  question  to  be  determined. 

The'  specific  claim  made  is  that  the  act  of  the  general  con- 
ference in  the  premises  was  inviolation  of  the  three  provisions 
of  the  constitution  of  1841,  cited  above,  and  therefore  ultra 
vires.  The  position  of  the  plaintiffs,  therefore,  seems  to  rest 
upon  three  grounds,  namely:  1.  Failing  to  observe  the  re- 
quirements of  the  old  constitution  relating  to  its  amendment; 
2.  The  repeal  of  the  article  as  to  secret  societies;  and  3.  The 
revision  of  the  confession  of  faith.  But  the  second  and  the 
third  of  these  grounds  are  involved  in  the  first,  in  so  far  that 
a  decision  against  the  plaintiffs  on  that  must  be  conclusive 
also  as  to  the  other  grounds.  For  if  the  adoption  of  a  new 
constitution  was  otherwise  within  the  powers  of  the  general 
conference,  those  powers  must  have  extended  also  to  the  adop- 
tion of  the  specific  provisions  complained  of.  For  it  cannot 
be  fairly  contended  that  the  abrogation  of  the  provision  as  to 
secret  societies,  or  the  changes  made  in  the  confession  of 
faith,  were  of  a  character  to  touch  the  identity,  either  of  the 
organization  or  of  the  faith  of  the  church.  Indeed,  it  is  clear 
from  the  record  that  the  contention  of  the  plaintiffs  with 
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reference  to  these  changes  is  based  upon  the  supposed  fact 
that  they  were  forbidden  by  the  constitution  of  1841;  and 
certainly,  but  for  the  provisions  of  that  instrument,  no  objec- 
tion could  be  reason§ibly  urged  against  them.  It  follows,  if  it 
be  assumed  that  the  change  of  the  constitution  was  otherwise 
within  the  powers  of  the  general  conference,  that  ^hese  objec- 
tions fall  to  the  ground;  they  become  material  only  on  the 
contrary  assumption.  The  case  may  therefore  be  considered 
under  two  aspects,  namely:  1.  Upon  the  assumption  that 
the  action  of  the  general  conference  in  adopting  the  new  con- 
stitution was  in  violation  of  the  provision  of  the  constitution 
of  1841  as  to  amendments,  and  therefore  ultra  vires;  and  2. 
As  involving  the  question  of  the  validity  of  the  action  of  the 
conference  in  this  regard.  Under  either  aspect  we  are  of  the 
opinion  that  the  merits  of  the  case  are  with  the  appellants, 
but,  in  view  of  the  importance  of  the  questions  involved,  both 
aspects  of  the  case  will  be  considered. 

1.  The  case  was  considered  under  the  former  aspect  in 
Bear  v.  Heasley,  supra.  In  that  case  the  judges  agreed  in 
holding  that  the  general  conference,  in  adopting  the  new 
constitution,  failed  to  observe  the  requirements  of  the  consti- 
tution of  1841,  and  that  its  act  was  therefore  void.  The  ma- 
jority of  the  court  held  that  by  this  action  the  general  con- 
ference, and  those  members  of  the  church  who  adhered  to  it, 
put  themselves  outside  the  pale  of  the  church,  which  there- 
after consisted  of  the  minority  organization.  But  we  regard 
the  reasoning  of  the  dissenting  judge  (Grant,  J.)  as  the  most 
satisfactory,  and  will  adopt  it:  "Grant  that  the  action  of  the 
conference  was  illegal  in  declaring  the  amendments  adopted, 
it  is  indeed  a  startling  proposition  that  by  this  act  the 
conference  destroyed  its  identity,  ceased  to  represent  the 
church,  seceded  from  it,  and  thereby  became  a  new  and 
diiBferent  church.  The  proposition  finds  no  principle  in 
law,  equity,  or  good  sense  upon  which  to  stand.  The 
fifteen  who  left  the  regularly  constituted  conference  became 

the  seceders,  and  not  those  who  remained  in  it The 

minority  in  this  case  have  mistaken  their  remedy.  They 
should  have  pursued  a  legal  and  orderly  course,  which  was 
clearly  open  to  them.  They  should  have  protested,  and,  fail- 
ing in  this,  have  applied  to  the  proper  courts  to  determine  the 
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validity  of  the  proceedings  to  adopt  the  amended  constitu- 
tion, and,  if  such  courts  found  them  void,  they  would  hold 
the  old  constitution  in  force,  and  compel  the  officers  of  the 
church  to  recognize  and  act  under  it.  This  proposition  seems 
to  me  so  clear  that  I  deem  further  argument  unnecessary." 

In  reaching  this  conclusion  the  judge  seems  to  have  had  in 
view  the  changes  attempted  in  the  political  organization  of 
the  church  only,  and  not  the  effect  of  the  changes  in  the  con- 
fession of  faith  on  the  creed  of  the  church — a  subject  already 
considered  by  him.  For  this,  perhaps,  the  courts  could  not 
furnish  a  remedy,  or,  at  least,  a  complete  remedy.  Hence 
could  it  be  held  that  the  revision  of  the  confession  of  faith 
constituted  an  essential  change  of  the  faith  of  the  church, 
the  contention  of  the  plaintiffs  might  be  sustained.  But  ques- 
tions of  this  kind  are,  in  general,  of  purely  ecclesiastical 
jurisdiction;  and  it  is  only  in  very  extreme  cases — of  which 
this  is  not  one — that  the  ordinary  courts  can  pass  on  them. 
We  must,  therefore,  regard  the  decision  of  the  general  con- 
ference— "the  highest  legislative  and  judicial  body  ....  in 
the  church" — as  conclusive  upon  the  question  here  involved. 

In  this  we  agree  with  Judge  Grant  in  the  opinion  cited, 
where  the  question  and  the  principle  governing  its  decision 
is  thus  stated:  '^It  is  contended  ....  that  the  revised  con- 
fession of  faith  is  a  radical  change  from  the  old,  and  that  by 
its  adoption  the  faith  and  doctrine  upon  which  the  church 

was  founded  have  been  subverted  and  overthrown If 

this  contention  be  sustained  it  follows  that  the  minority  are 
entitled  to  the  possession  of  the  church  property.  [But]  it  is 
the  settled  law  of  this  country  that  the  judgments  of  the  ju- 
dicial tribunals  of  the  church  organizations  upon  matters  of 
faith,  discipline,  and  the  general  polity  and  tenets  of  the 

church  are  binding  upon  the  civil  courts There  can 

be  no  exception  to  the  rule,  except  in  a  case  where  even  in 
the  minds  of  laymen  no  doubt  can  exist,  and  it  is  clear,  be- 
yond controversy,  that  the  fundamental  principles  of  the 
church  have  been  destroyed  by  the  one  party  and  been  ad- 
hered to  by  the  other." 

Numerous  authorities  are  cited  to  the  above  proposition, 
and,  among  others,  Watson  v,  Jones,  supra,  which  may  be 
regarded  as  the  leading  case,  and  as  such  conclusive,  upon 


July,  1900.  HoRSMAN  v.  Allbn.  139 

the  question.  Any  other  rule  would  be  destructive  to  the  lib- 
erty which,  by  the  laws  of  this  country,  is  accorded  to  re- 
ligious societies. 

2.  With  regard  to  the  validity  of  the  constitutional  amend- 
ment, if  it  was  held  in  Brundage  v.  Deardorf,  supra,  that  the 
action  of  the  general  conference  in  adopting  the  new  consti- 
tution was  ultra  vires,  and  therefore  void;  and  from  this — 
without  discussing  the  question  as  to  the  effect  of  a  void 
amendment  of  the  constitution  on  the  identity  of  the  church 
— ^the  conclusion  was  reached  that  the  defendants  (represent- 
ing the  radical  branch  of  the  church)  were  entitled  to  the 
property  in  question.  The  specific  point  on  which  the  actual 
decision  was  rested  was  that,  in  the  submission  of  the  consti- 
tution to  the  vote  of  the  members,  sufficient  notice  of  the  sub- 
mission, and  of  thQ.day  of  election,  was  not  given  to  the  en- 
tire membership.  But  the  case — ^being  under  the  Ohio  law — 
must  be  regarded  as  in  effect  overruled  by  the  subsequent 
decision  in  Rike  v.  Floyd,  53  Ohio  St.  653.  In  the  case  last 
cited,  and  in  other  decisions  cited  supra,  it  was  held  that  the 
proceedings  for  the  submission  of  the  new  constitution  to  the 
the  members  of  the  church  constituted  a  substantial  fulfill- 
ment of  the  requirements  of  the  constitution  of  1841. 

We  think,  however,  while  concurring  in  this  view,  that 
the  conclusion  reached  may  be  placed  upon  grounds  perhaps 
more  satisfactory.  The  constitution  of  1841  was  itself  but  an 
act  or  ordinance  of  the  general  conference,  adopted  by  it  over 
half  a  century  after  the  original  organization  of  the  church. 
Nor  is  there  anything  in  the  instrument  to  differentiate  it 
from  other  ordinances,  except  the  name  and  the  expression  of 
the  will  of  the  general  assembly  that  it  should  not  be 
amended  unless  as  therein  provided.  But  it  is  a  fundamental 
principle  of  the  law  that  a  legislative  body  cannot  derogate 
from  tiie  powers  of  its  successors,  and  that  the  latest  act  must 
always  control.  The  maxim  is.  Leges  posteriores  priores  con- 
trarias  abrogant  (1  Rep.  25  b,  cited  Broom's  Legal  Maxims, 
28)  ;  and  it  is  difficult  to  perceive  how  the  application  of  this 
*maxim  can  be  escaped. 

The  term  "constitution"  is  used  in  several  senses.  In  a 
broad  sense  of  the  term  we  may  speak  of  a  constitution  rest- 
ing upon  usage,  or  acquiescence — as  in  England.  But  in  this 
country,  when  we  use  the  term,  we  refer  exclusively  to  the 
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sovereign  acts  of  the  people,  acting  by  conventions  or  in  other 
constitutional  modes.  (Cooley's  Constitutional  Limitations, 
5,  6.)  Such  constitutions  can  neither  be  made,  abrogated,  or 
amended  otherwise  than  by  written  acts  of  the  people  gen- 
erally. The  same  power  that  made  is  competent,  and  is  alone 
competent,  to  unmake  or  alter.  Where  the  power  of  enacting 
constitutional  laws  is  vested  in  the  ordinary  legislature  the 
same  principle  applies,  but  its  operation  is  different.  The 
same  body  that  enacts  may  repeal  or  amend.  Hence,  in  Eng- 
land it  is  an  admitted  principle  that  the  power  of  parliament 
is  unlimited  in  this  respect.  (Cooley's  Constitutional  Limi- 
tations, 5,  6.) 

It  cannot  be  affirmed  that  the  power  of  making  constitu- 
tional enactments,  otherwise  than  as  implied  in  the  general 
legislative  power,  was  vested  in  the  general  conference  of  the 
church;  but  certainly  whatever  power  was  vested  in  the  con- 
ference of  1841  was  vested  in  that  of  1889 ;  and  if  this  can  be 
assumed  to  be  the  power  of  making  constitutional  laws,  then 
it  follows  not  only  that  the  former  conference  could  not  dero- 
gate from  the  powers  of  the  latter,  but  that  the  powers  of 
neither  could  be  impaired  by  usage  or  the  acquiesence  of  the 
church.  In  England  the  power  of  changing  the  constitution, 
whether  resting  upon  previous  statutes  of  upon  usage,  is  ad- 
mittedly in  the  parliament;  and  the  same  principle  applies 
here  to  the  general  conference,  which  is  found  to  be  "the 
highest  legislative  body  ....  in  the  church."  Obviously, 
therefore,  if  we  use  the  term  in  the  American  sense,  the  no* 
tion  of  a  constitution  adopted  by  acquiesence  is  unknown  to 
American  constitutional  law. 

The  record,  however,  does  not  sustain  the  proposition  that 
the  supposed  constitution  was  acquiesced  in  as  such  by  the 
church.  The  acquiescence  was  not  universal,  and  there  was 
always  a  diflference  of  views  on  the  subject.  The  act  of  1841, 
it  is  true,  w^as  generally  obeyed,  and  to  that  extent  there  was 
an  acquiescence.  But  being  the  act  of  the  highest  legislative 
body  in  the  church,  it  was  binding  on  all,  and  all  officers, 
official  bodies,  and  members  of  the  church  were  compelled,  in 
this  sense,  to  acquiesce  in  it. 

We  must,  therefore,  regard  the  action  of  the  general  con- 
ference of  1889  in  adopting  a  new  constitution  as  valid  and 
binding  on  the  church,  if  not  as  a  constitution,  at  least  as  an 
ordinance  of  the  chuvdi. 
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We  advise,  therefore,  that  the  order  denying  a  new  trial  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  710.    Department  Two.— July  9,  1000.] 

CHARLES  K.  HUDSON,  Respondent,  v.  ANNIE  S.  HUD- 
SON, Appellant. 

DiVOBCE — EXTBEME  CBUELTT — PLEADING — DeMUBBBB— MOTION         FOB 

Judgment. — In  action  for  divorce  where  the  complaint  states  suf- 
ficient  acts  of  cruelty  to  constitute  the  statutory  o£feiise  of  extreme 
cruelty,  a  general  demurrer  thereto  and  a  motion  of  defendant  for 
judgment  on  the  pleadings  are  properly  overruled. 

Id. — ^Tbial  by  Juby — ^Discretion — Requiring  of  Deposit  by  Wife. — It 
is  discretionary  with  the  court  to  allow  or  refuse  a  jury  trial  of 
certain  issues  in  an  action  for  divorce;  and  where  it  is  demanded 
by  the  wife,  without  the  consent  of  the  husband,  to  try  issues  of 
adultery,  charged  by  the  wife,  the  court  has  discretion  to  require 
the  wife  to  deposit  with  the  clerk  one  day*s  per  diem  and  mileage 
of  the  jury,  as  a  condition  of  making  the  order. 

Id. — Motion  fob  Nonsuit — Interpolation  in  Recobd. — Where  it  ap- 
pears that  a  motion  for  a  nonsuit  was  properly  denied,  a  state- 
ment interpolated  in  the  bill  of  exceptions  by  the  judge,  that  the 
evidence  for  the  plaintiff  was  sufficient  to  meet  all  the  allegations 
of  the  bill  of  complaint,  does  not  injure  the  defendant,  and  will 
be  disregarded  as  an  attempt  to  forestall  the  question  to  be  exam- 
ined upon  the  evidence  brought  up. 

Id. — Habmlebs  Ebbob. — Erroneous  rulings  upon  evidence,  which  ap- 
pear from  the  record  not  to  have  materially  injured  the  appellant, 
are  not  ground  for  reversal. 

Id. — Obdbbs  Relating  to  Bill  of  Exceptions — ^Appeal — ^Remedy. — An 
appeal  does  not  lie  from  an  order  refusing  to  amend  a  bill  of  ex- 
ceptions, nor  from  an  order  refusing  to  strike  out  evidence  there- 
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from,  nor  from  an  order  refusing  to  settle  a  proposed  bill  of  excep- 
tions. The  remedj  for  wrongful  refusal  to  settle  a  bill  of  excep- 
tions is  by  mandamua,  and  for  wrongful  refusal  to  allow  an  ex* 
ception  in  accordance  with  the  facta  is  by  petition  to  this  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.  E.  S.  Torrance,  Judge.  ^ 

The  facts  are  stated  in  the  opinion. 
A.  M.  McConoughey,  for  Appellant 

McNealy  &  Andrews,  for  Respondent. 

CHIPMAN,  C. — Divorce  on  the  ground  of  extreme 
cruelty.  Plaintiff  had  judgment,  from  which  defendant  ap- 
peals. She  also  appeals  from  sundry  orders  hereinafter  re- 
ferred to.  There  is  no  brief  for  respondent.  The  record  is  in 
a  very  unsatisfactory  condition,  and  it  has  been  with  much 
difficulty  that  we  have  been  able  to  unravel  its  perplexities 
and  ascertain  just  what  alleged  errors  are  properly  before  us. 
The  record  is  attempted  to  be  brought  here  by  bill  of  excep- 
tions; we  will  endeavor  to  follow  appellant's  points  as  made 
in  her  brief. 

1.  The  demurrer  on  the  ground  of  Tvant  of  sufficient  facts 
was  properly  overruled ;  the  complaint  alleged  numerous  and 
grievous  acts  of  cruelty  quite  sufficient  to  constitute  the  statu- 
tory offense.  The  motion  of  defendant  for  judgment  on  the 
pleadings  was  properly  overruled. 

2.  At  the  demand  of  defendant,  and  against  the  objection 
of  plaintiff,  certain  issues  of  fact  were  tried  by  a  jury,  and 
the  verdict  was  against  defendant.  It  was  not  an  abuse  of 
discretion  for  the  court  to  require  defendant  to  deposit  with 
the  clerk  one  day's  per  diem  and  mileage  of  the  jury,  as  a 
condition  for  making  the  order.  It  was  within  the  discretion 
of  the  court  to  refuse  a  jury  on  any  or  all  the  issues ;  and  it 
was  equally  within  its  discretion  to  impose  reasonable  terms 
in  case  it  granted  the  jury  at  the  request  of  one  of  the  parties 
against  the  wish  of  the  other. 

3.  The  bill  of  exceptions,  as  certified,  states  that  defendant 
moved  for  a  nonsuit  upon  the  ground  of  insufficiency  of  the 
evidence  to  entitle  plaintiff  to  the  relief  demanded.  The  reo- 
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ord  states  as  follows:  ''Said  motion  for  a  nonsuit  was  mado 
after  evidence  had  been  given  and  received  in  behalf  of  the 
plaintiflF,  which  evidence  was  sufficient  to  prove  all  the  allega- 
tions of  the  bill  of  complaint,  and  after  defendant  had  intro- 
duced all  of  her  evidence  in  support  of  her  charges  of  adul- 
tery on  the  part  of  plaintiff,  and  after  the  jury  had  found  and 
returned  into  court  their  verdict  that  plaintiff  was  not  guilty 
of  adultery  with  any  person  named  in  said  amended  answer/' 
It  was  not  error  for  the  court  to  deny  the  motion.  Appellant 
claims  that  the  clause  noted  above  in  italics  was  interpolated 
by  the  judge,  and  was  error.  There  is  nothing  in  the  certified 
bill  of  exceptions  to  show  how  the  clause  came  to  be  inserted 
or  that  it  was  objected  to.  In  a  proposed  amended  bill  of 
exceptions,  which  the  court  refused  to  allow,  it  appears  that 
this  clause  was  inserted  at  plaintiff's  request  and  against  de- 
fendant's objection.  Assuming,  however,  that  the  judge 
should  not  have  allowed  this  clause  to  be  inserted,  we  cannot 
see  that  it  injures  defendant,  for  this  court  will  disregard  it 
as  an  attempt  to  forestall  the  very  question  which  is  to  be 
examined  on  the  evidence  brought  up. 

4.  The  findings  were  filed  and  decree  was  entered  Decem- 
ber 7, 1898.  The  only  bill  of  exceptions  that  was  settled  and 
signed  by  the  court  was  filed  February  17, 1899,  and  recites : 
"This  cause  coming  on  to  be  heard,  the  foregoing  evidence 
was  introduced  and  the  foregoing  proceedings  were  had. 
Whereas  defendant  desires  that  the  same  be  made  a  part  of 
the  record  herein,  I  do  hereby  certify,"  etc.  The  bill  recites 
the  overruling  of  defendant's  demurrer;  her  motion  for  judg- 
ment on  the  pleadings;  her  demand  for  a  jury  trial  and  her 
motion  for  nonsuit  and  some  other  matters  not  material  to  be 
noticed.  Then  follow  some  questions  to  witnesses  and  an- 
swers by  them,  of  which  the  bill  says :  "No  other  evidence  per- 
tinent to  defendant's  objections  was  introduced  at  said 
trial."  We  have  examined  these  questions,  some  of  which 
were  objected  to  by  plaintiff  and  his  objection  sustained. 
While  in  one  or  two  instances  the  objections,  in  our  opinion, 
were  not  well  taken,  it  is  apparent  that  defendant  did  not 
suffer  material  injury  by  the  rulings  of  the  court. 

5.  The  bill  of  exceptions  just  considered  was  not  satisfac- 
tory to  defendant,  and  after  it  was  submitted  as  defendant's 
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proposed  bill  and  before  the  court  had  finally  acted  upon  it, 
defendant's  attorney  served  upon  plaintiff's  counsel  certain 
proposed  amendments  to  the  bill,  which,  with  plaintiff's 
proposed  amendments  thereof,  were  delivered  to  the  clerk  to 
be  presented  to  the  judge  for  settlment,  and  defendant's  at- 
torney moved  the  court  to  allow  said  amendments.  These 
proposed  amendments,  in  addition  to  proposing  much  of  the 
evidence  that  had  been  omitted  from  the  first  draft,  then  be- 
fore the  court,  sought  to  amend  the  bill  by  adding  thereto 
defendant's  notice  of  intention  to  move  for  a  new  trial,  which 
seems  to  have  been  omitted  from  the  first  proposed  bill.  The 
motion  was  supported  by  the  affidavit  of  defendants'  attorney, 
in  which  he  stated  that  he  is  the  sole  counsel  of  defendant, 
and  "as  such  prepared  the  proposed  bill  of  exceptions,  intend- 
ing to  incorporate  the  matter  proposed  to  be  incorporated  by 
the  above-described  amendment.  That  said  amendment  is 
the  only  manner  in  which  defendant  can  assign  and  show 
the  errors  complained  of  in  said  notice  of  intention.  That 
said  matter  proposed  as  said  amendment  was  accidentally 
omitted  in  said  proposed  bill  of  exceptions.  That  said  no- 
tice of  intention  to  move  for  a  new  trial  avers  as  ground  there- 
for that  said  findings  and  decision  of  the  court  are  against  the 
evidence  and  are  not  supported  by  the  evidence."  On  Febru- 
ary 11, 1899,  the  court  denied  defendant's  motion,  and  there- 
upon, February  17, 1899,  settled  and  certified  the  bill  already 
noticed. 

Defendant  appeals :  1.  From  the  order  refusing  to  amend 
her  bill  of  exceptions ;  2.  From  the  order  striking  out  there- 
from certain  evidence  and  leaving  therein  certain  evidence; 
3.  From  the  order  refusing  to  settle  her  proposed  bill  of  ex- 
ceptions, which  latter  order  was  made  March  3, 1899.  These 
several  orders  were  in  fact  refusals  to  amend  the  bill  of  ex- 
ceptions first  proposed  which  was  settled  and  certified  by  the 
court.  The  order  of  March  3d,  purporting  to  refuse  to  settle 
defendant's  proposed  bill  of  exceptions,  was  in  fact  a  refusal 
to  settle  certain  amendments  proposed  to  the  bill  which  was 
then  under  submission,  and  which  was  settled  February  17th. 
But  if  this  last  order  be  regarded  as  a  refusal  to  settle  an; 
bill  of  exceptions  appellant  cannot  have  relief  by  this  appeal. 
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Section  652  of  the  Code  of  Civil  Procedure  does  not  apply 
where  a  trial  judge  has  refused  to  settle  any  statement  or  bill 
of  exceptions.  The  remedy  for  such  refusal,  if  wrongful,  is  by 
mandamus.  (Landers  v.  Landers,  82  Cal.  480.)  Where  the 
trial  judge  in  settling  a  bill  refuses  to  allow  one  or  more  ex- 
ceptions which,  in  accordance  with  the  facts,  ought  to  be  al- 
lowed, the  remedy  is  by  petition  to  tliis  court.  (Code  Civ. 
Proc,  sec.  652;  Landers  v.  Landers,  supra;  Hyde  v,  Boyle, 
86  Cal.  352;  89  Cal.  590;  In  re  Gates,  90  Cal.  257;  Tibbets  v. 
Riverside  Banking  Co,,  97  Cal.  258.) 

As  there  is  nowhere  in  the  record  any  notice  of  intention  to 
move  for  a  new  trial,  except  in  the  proposed  amendments  to 
defendant's  bill  of  exceptions  which  were  refused,  the  appeal 
strictly  is  here  on  the  judgment-roll  alone.  Under  the  cir- 
cumstances, however,  we  have  looked  into  the  bill  of  excep- 
tions as  certified.  Discovering  no  error  therein,  and  ascertain- 
ing that  the  judgment  is  sustained  by  the  findings,  we  advise 
that  the  judgment  and  orders  appealed  from  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  orders  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Houshaw,  J. 


[Sac.  No.  674.    Department  One.— July  10,  1900.] 

WILLIAM  BREE,  Appellant,  v.  LEWIS  WHEELER,  Re- 
spondent. 

Wateb  Bights — ^Adverse  User — Intebbuption. — An  adverse  user  of 
the  waters  of  a  stream,  in  order  to  ripen  into  a  title,  must  have 
been  continuous  and  uninterrupted;  and  any  interruption  of  the 
adverse  user,  however  slight,  prevents  the  acquisition  of  a  prescrip- 
tive title. 

Id. — ^INSUFFICIKITT   FlNDINO — ^ADVERSE   IJSER   OF    HALF   OF      STREAM. — ^A 

finding  of  an  adverse  user  of  one-half  of  the  stream  in  controversy, 
which  shows  that  the  user  had  been  interrupted  by  the  plain- 
tiff at  least  once  each  year,  by  acts  found  to  be  acts  of  trespass, 
and  which  does  not  show  that  the  defendant's  user  was  open  or 
CXXIX.  Cal.— 10 
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notorious,  is  insufficient  to  support  a  judgment  awarding  one-half 
of  the  water  to  the  defendant. 

Id.— AGBEEMENT  FOB  DIVISION  OF  StBEAIC  NOT   PLEADED — NEW  TUAL— 

Amendment  of  Answeb. — Where  the  defendant  testified  to  an 
agreement  between  plaintiff  and  defendant  for  division  of  the 
stream,  which  was  not  pleaded  nor  found,  he  will  be  allowed  leave 
to  amenc^  the  answer  upon  a  new  trial  granted  upon  appeal. 

Id. — CJoMPLAiNT — ^Defective  Alucgationb — ^AppBOPBiATiONa — ^Advehsb 
UsEB — Amendment. — ^A  complaint  not  specifically  alleging  that  the 
plaintiff  is  the  owner  of  the  stream  in  controversy,  and  which  at- 
tempts to  allege  an  appropriation  by  plaintiff's  grantor,  without 
pleading  the  acts  of  such  appropriation,  and  which  alleges  an  ad- 
verse user  by  the  plaintiff  interrupted  by  the  defendant,  will  be  al- 
lowed to  be  amended  upon  a  new  trial  granted  upon  plaintiff's  ap- 
peal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ne- 
vada County  and  from  an  order  denying  a  new  trial.  P.  T. 
Nilon,  Judge. 

The  facta  are  stated  in  the  opinion. 

Chai'lcs  W.  Kitts,  for  Appellant. 

J.  M.  Walling,  for  Respondent. 

COOPER,  C— Suit  to  determine  the  right  to  the  water 
running  in  a  stream  known  as  "Rattlesnake  creek."  Judg- 
ment awarding  one-half  the  water  to  plaintiff  and  one-half  to 
defendant.  Plo.iiitiff  made  a  motion  for  a  new  trial,  which 
was  denied,  and  he  appeals  from  the  judgment  and  order  de- 
nying his  motion.  Defendant  in  his  answer  claimed  and  set 
forth  that  he  had  been  in  the  adverse  possession  and  use  of  all 
the  waters  of  said  stream  for  more  than  five  years  prior  to  the 
commencement  of  the  action.  The  court  found:  "That  the 
defendant  has  constantly,  under  a  claim  of  right  adverse  to 
the  plaintiff,  used  one-half  of  the  waters  of  said  stream  at  the 
point  of  his  diversion,  under  an  adverse  claim  of  right  against 

the  plaintiff,  ever  since  the  year  1887 That  the  use  of 

said  water  by  the  defendant  has  been  every  year,  at  least, 
once  interrupted,  by  turning  it  out  of  the  head  of  defendant's 
dit<ih  by  the  plaintiff,  but  the  court  finds  such  acts  by  the 
plaintiff  to  have  been  mere  trespasses.'^ 
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Upon  this  finding  alone  the  court,  as  a  conclusion  of  law, 
found  defendant  to  be  the  owner  of  one-half  the  water  of  the 
creek.  The  finding  does  not  show  all  the  facts  essential  to  es- 
tablish title  in  defendant  by  adverse  user.  The  user,  in  order 
to  ripen  into  a  title,  must  have  been  continuous  and  uninter- 
rupted. (Washburn  on  Easements  and  Servitudes,  4th  ed., 
172;  Angell  on  Watercourses,  sec.  214;  Alta  Land  etc.  Co,  v. 
//anrocjt,  85  Cal.  226.*) 

Interruption  of  adverse  user,  however  slight,  prevents  ac- 
quisiton  of  title  by  prescription.  (American  Co.  v.  Bradford, 
27  Cal.  368;  Cave  v.  Crafts,  53  Cal.  138;  BaM  v,  Kehl,  95  Cal. 
613.) 

The  possession  must  have  been  open  and  notorious,  and  not 
clandestine.  (Alta  Land  etc.  Co.  v.  Hancock,  supra;  Unger  v. 
Mooney,  63" Cal.  595*;  Angell  on  Watercourses,  sec.  215.) 

Here  the  court  fails  to  find  that  the  use  by  defendant  has 
been  continuous  and  uninterrupted,  but  finds  affirmatively 
that  it  has  been  inteniipted  at  least  once  a  year.  It  may 
have  been  interrupted  many  times  during  each  year, 
and  the  finding  be  true.  The  court  adds  that  the  interrup- 
tions were  "mere  trespasses."  If  the  water  was  the  property  of 
plaintiff,  he  had  the  right  to  turn  it  out  of  defendant's  ditch, 
and  he  would  not  commit  a  trespass  in  so  doing.  A  man  can 
do  as  he  pleases  with  his  own  property  without  committing  a 
trespass.  The  finding  does  not  show  how  long  these  interrup- 
tions continued,  nor  whether  they  were  as  continuous  as  the 
use  by  defendant.  Neither  docs  the  finding  show  that  the 
use  by  defendant  has  been  open  or  notorious. 

Aa  the  case  must  be  remanded  for  a  new  trial,  it  is  proper 
to  observe  that  the  complaint  does  not  allege  that  the  plain- 
tiff is  the  owner  of  the  water  of  said  creek.  There  is  an  at- 
tempt to  allege  an  appropriation  by  one  Sheets,  the  grantor  of 
plaintiff,  but  the  acts  showing  an  appropriation  are  not 
pleaded ;  the  complaint  also  attempts  to  allege  title  in  plaintiff 
by  adverse  possession,  but  contains  the  allegation  that  the  de- 
fendant lias  from  time  to  time  interrupted  the  use  of  the 
water. 

It  is  claimed  in  defendant's  brief  and  the  evidence  tends  to 
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fihow  an  agreement  in  the  year  1885  between  plaintiff  and  de- 
fendant, by  which  each  was  to  take  one-half  the  water.  The 
answer  contains  no  allegation  as  to  any  such  agreement,  nor 
is  there  any  finding  thereon. 

The,  judgment  and  order  should  be  reversed  and  the  cause 
remanded,  with  directions  to  the  lower  court  to  allow  the 
parties  to  amend  their  pleadings  within  a  reasonable  time  if 
so  advised. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  allow  the  parties  to  amend 
their  pleadings  within  a  reasonable  time. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J. 


[S.  F.  No.  2076.    Department  Two.— July  10,  1900.] 

HUGO  HUGER  TOLAND  et  al,  Respondents,  v.  MARY  J. 
EARL  et  al.,  Appellants. 

Estates  op  Deceased  Persons — Settlement  and  Distribution — ^Ex- 
OLUSivx  Probate  Jurisdiction  of  Superior  Court. — ^The  superior 
court  which  has  charge  of  the  administration  of  the  estate  of  a  de- 
ceased person  has  exclusive  jurisdiction  as  a  court  of  probate  over 
all  questions  relating  to  the  settlement  and  distribution  of  the 
estate. 

Id. — ^Deraignment  or  Title  to  Estate — ^Decree  or  Distribution — 
Under  our  probate  system  all  deraignment  of  title  to  the  property 
of  deceased  persons,  whether  dying  testate  or  intestate,  is  through 
the  decree  of  distribution  entered  as  the  final  act  in  the  adminis- 
tration of  the  estate. 

Id.— Conclusiveness  or  Decree.— The  law  of  an  estate  distributed 
under  a  will  is  the  decree  of  distribution  and  not  the  will,  and  the 
decree  of  distribution  is  conclusive  upon  the  whole  world. 

Id. — ^Instruction  by  Court  of  Equity. — The  superior  court,  sitting 
as  a  court  of  equity,  has  no  jurisdiction  of  an  action  brought  pend- 
ing the  administration  of  an  estate  to  instruet  the  court  having 
probate  jurisdiction  thereof,  as  to  what  distribution  of  the  estate 
should  be  made  under  the  will,  after  the  administration  has  been 
eompleted. 
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Id.— AonoN  vx  Equity  to  Gonstbue  Will— Lbqal  Questions — Trusts 
— Pbovinge  of  Supebiob  Court  Settling  Estate. — ^An  independent 
action  in  equity  does  not  lie  in  this  state  to  construe  a  will,  whether 
it  involves  merely  legal  questions,  or  questions  relating  to  the 
execution  of  trusts  created  by  the  will.  It  is  the  province  of  the 
superior  court  which  settles  the  estate  of  a  deceased  person  to 
construe  the  will  and  the  trusts  created  thereby;  and  it  may  exer- 
cise all  equity  powers  necessary  for  a  complete  administration  of 
the  estate,  though  not  authorized  in  the  limited  exercise  of  its 
probate  jurisdiction  to  determine  controversies  not  within  the 
scope  of  such  administration. 

Id. — ^Equitable  Action  in  Same  Coubt  Having  Pbobatb  Jubibdiction 
— ^Dismissal — ^Void  Juucmekt. — An  action  in  equity  brought  in  the 
same  court  which  has  probate  jurisdiction  over  the  estate,  to  ob- 
tain from  that  court  sitting  in  equity  a  construction  of  the  will 
for  the  same  court  sitting  in  probate,  cannot  be  entertained,  and 
must  be  dismissed.    Any  judgment  rendered  therein  would  be  void. 

Id. — Cases  Distinguished— Change  of  Constitution. — Cases  for  the 
construction  of  wills  and  of  trusts  thereunder  arising  under  the 
former  constitution,,  which  vested  all  equity  jurisdiction  in  the 
district  courts,  and  established  separate  probate  courts,  are  inap- 
plicable to  the  present  judicial  system  established  under  the  new 
constitution,  which  vests  both  equity  and  probate  jurisdiction  in 
the  superior  court.  One  judge  of  the  superior  court  sitting  in 
equity  cannot  control  another  sitting  in  probate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  R.  Daingerfield, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  B.  Mhoon,  and  Edward  C.  Harrison,  for  Appellants. 

W.  B.  Treadwell,  for  Plaintiff,  Respondent. 

Edward  F.  Treadwell,  for  E.  B.  Mastick  et  al.,  Respondents. 

William  A.  Beatty,  and  Shortridge,  Beatty  &  Brittain,  for 

William  6.  Toland,  Respondent. 

Wilson  &  Wilson,  for  Grace  Church,  Respondent. 

TEMPLE,  J. — This  action  was  brought  by  the  administra- 
tor with  the  will  annexed  of  the  estate  of  Mary  B.  Toland,  de- 
ceased, for  the  purpose  of  having  the  probate  court  in- 
structed as  to  what  distribution  shall  be  made  of  the  estate 
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under  the  will.  There  is  a  general  averment  in  the  complaint 
that  differences  exist  between  plaintiff  and  the  defendants 
and  among  the  defendants  themselves,  by  reason  of  which  ^ 
plaintiff  is  unable  to  properly  administer  said  estate,  and  some 
of  the  doubts  relate  to  controversies  not  within  the  jurisdic- 
tion of  the  court  sitting  as  a  court  of  probate.  But  nowhere 
in  the  complaint  is  it  shown  that  the  administrator  has  any 
doubt  as  to  anything  he  is  required  to  do,  and  when  the 
doubts  stated  are  fully  considered  it  is  manifest  that  there  is 
no  embarrassment  whatever  as  to  the  proper  mode  of  perform- 
ing his  trust  in  the  administration  of  the  estate.  The  par- 
ties simply  differ  as  to  what  distribution  shall  be  made  of  the 
residue  of  the  estate  after  the  administration  has  been  com- 
pleted. Plaintiff  sues  in  his  representative  and  also  in  his  in- 
dividual capacity.  In  his  representative  capacity  he  has  no 
interest  in  the  questions  he  seeks  to  raise.  It  is  alleged  that 
E.  B.  Mastick  and  George  H.  Mastick  contend  that  certain 
rents  are  by  the  terms  of  the  will  given  to  them.  This  certain 
other  defendants  deny,  and  claim  that  such  rents  under  the 
will  belong  to  a  fund  Tor  the  payment  of  legacies.  These  are 
matters  to  be  determined  in  the  decree  of  distribution,  and 
the  doubts  do  not  embarrass  to  any  extent  the  administration. 
Ample  funds  are  provided  for  the  payment  of  the  legacies, 
whatever  conclusion  may  be  reached  upon  that  subject.  There 
are  no  doubts  as  to  whether  it  is  necessary  to  provide,  by  sale 
or  otherwise,  a  larger  fund  to  pay  legacies  if  these  rents  are 
given  to  E.  B.  and  George  H.  Mastick. 

Plaintiff  contends  as  an  individual  that  he  is  entitled  un- 
der the  will  to  an  undivided  one-half  of  the  proceeds  of  a  sale 
ordered  in  the  will,  while  certain  defendants  contend  that 
plaintiff  is  entitled  only  to  one-half  of  what  will  remain  in 
such  fund  after  the  debts,  the  expenses  of  administration,  and 
legacies  have  been  paid  out  of  it.  To  determine  these  ques- 
tions is  a  function  of  the  decree  of  distribution,  and  it  is  not  at 
all  important  that  they  should  be  sooner  determined. 

The  jurisdiction  of  a  court  of  equity  cannot  be  brought 
into  action  on  the  ground  that  a  trustee  is  seeking  instruction 
as  to  the  proper  mode  of  executing  his  trust  (conceding  that 
under  our  system  such  could  ever  be  a  ground  of  jurisdiction, 
which  I  do  not) ,  for  the  will  creates  no  trust  estate  and  the 
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questions  are  purely  legal.  Pomeroy  says  that  the  present 
doctrine,  where  courts  entertain  suits  to  construe  wills,  is  that 
the  jurisdiction  is  simply  an  incident  of  the  general  jurisdic- 
tion of  courts  of  equity  over  trusts;  and  "that  a  court  of 
equity  will  never  entertain  a  suit  brought  solely  for  the  pur- 
pose of  interpreting  the  provisions  of  a  will  without  any 
further  relief,  and  will  never  exercise  a  power  to  interpret  a 
will  which  only  deals  with  and  disposes  of  purely  legal 
estates  and  interests,  and  which  makes  no  attempt  to  create 
any  trust  relations  with  respect  to  the  property  donated." 
(3  Pomeroy's  Equity  Jurisprudence,  sec.  1156.) 

This  proceeding  would  not  be  tolerated  even  in  those  juris- 
dictions where  it  is  still  held  that  courts  of  equity  may,  under 
some  circumstances,  interfere  to  interpret  trusts  created  by 
wills  during  administration. 

But  I  think  such  a  suit  cannot  be  maintained  under  our 
system  in  any  case.  Nor  do  I  think  the  question  is  as  to 
whether  the  jurisdiction  of  courts  of  equity  in  this  state  is 
as  extensive  as  was  formerly  the  jurisdiction  of  the  courts  of 
equity  in  England.  There  is  no  controversy  here  as  to  juris- 
diction between  the  courts  of  law  and  courts  of  equity.  Both 
jurisdictions  are  vested  in  the  same  courts,  and  such  matters 
are  only  material  in  determining  the  character  of  the  remedy 
to  which  the  party  may  be  entitled  in  a  particular  case. 

The  legislature  has  provided  a  special  proceeding  for  the 
administration  of  the  estates  of  deceased  persons,  whether 
testate  or  intestate.  For  the  conduct  of  this  special  proceed- 
ing a  minute  code  has  been  provided,  through  which  every 
purpose  for  which  resort  was  formerly  had  to  courts  of  equity 
is  attained.  In  England,  only  personalty  was  involved  in 
the  administration,  but  the  relation  of  the  personal  represen- 
tative to  the  creditors,  legatees  and  distributees  was  such,  and 
the  relief  afforded  in  ecclesiastical  courts  so  inadequate,  that 
this  was  the  most  important  branch  of  chancery  jurisdiction. 
(1  Pomeroy's  Equity  Jurisprudence,  sec.  77.) 

In  the  probate  proceeding  provision  is  made  for  the  pre- 
sentation and  allowance  of  the  claims  of  creditors,  and,  when 
the  assets  of  the  estate  have  been  fully  ascertained,  upon  no- 
tice the  claims  of  creditors  are  ordered  paid,  if  the  assets  are 
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insufficient  to  pay  all,  in  a  certain  order.  Certainly,  this  pro- 
vision must  be  exclusive  of  the  jurisdiction  of  a  court  of 
equity  to  marshal  the  assets  and  to  direct  the  payment  of 
claims. 

If  a  legacy  falls  due,  or  a  partial  distribution  of  an  in- 
testate estate  should  be  made,  the  probate  court  can  order  the 
personal  representative  to  make  the  payment  or  distribution. 
This  will  also  be  done  upon  notice,  and,  the  proceeding  being 
in  rem,  when  such  notice  is  given  the  whole  world  is  brought 
in.  Surely,  this  must  be  exclusive  of  a  suit  in  equity  in 
which  the  parlies  are  necessarily  limited. 

The  same  is  true  as  to  the  settlement  of  the  accounts  of  the 
administrator  or  executor.  Elaborate  provision  is  made  to 
force  the  executor  or  administrator  to  account,  and  in  this 
accounting  the  creditors  and  distributees  are  interested.  In 
an  insolvent  estate  it  is  a  necessary  preliminary  to  the  mar- 
shaling of  the  assets  for  payment  of  creditors,  and  it  is  al- 
ways a  necessary  preliminary  to  a  final  distribution.  This 
settlement  made  after  the  prescribed  notice  is  conclusive  upon 
all  interested  parties. 

But  the  most  conclusive  reason,  to  my  mind,  why  this 
jurisdiction  must  be  held  to  be  exclusive  is  that,  under  our 
probate  system,  all  deraignment  of  title  to  the  property  of 
deceased  persons  is  through  the  decree  of  distribution  en- 
tered as  the  final  act  in  the  administration  of  an  estate, 
whether  testate  or  intestate.  No  one  will  contend  that  this 
decree  can  be  made  by  any  other  court  or  in  any  other  pro- 
ceeding. It  constitutes  not  only  the  law  of  the  personalty, 
but  also  of  the  real  estate.  In  other  jurisdictions  this  decree 
is  also  held  to  be  conclusive.  But  generally  it  concerns  only 
personal  property,  and  the  power  to  make  it  does  not  involve 
the  power  to  constnie  tnists  in  land  created  by  the  will.  Here 
the  probate  court  not  only  may.  but  should,  mid  often  must, 
construe  the  trusts  created  by  the  will.  After  the  decree  is 
made  the  will  practically  drops  out  of  existence.  The  law 
of  the  estate  is  the  decree  and  not  the  will,  and,  as  I  have 
said,  all  deraignments  of  title  are  through  it.  (Goad  v. 
Montgomery,  119  Cal.  552.*) 

The  proceeding  differs  much  from  the  systems  of  admin- 
istration where  the  i^rsonal  property  goes  to  the  personal 
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representative  and  the  land  to  the  heir.  Here  the  relation 
of  the  probate  court  to  the  executor  or  administrator  is  much 
more  analogous  to  the  relation  of  a  court  to  its  receiver.  And 
here,  too,  the  entire  probate  proceeding  from  the  grant  of 
administration,  or  the  probate  of  a  will,  is  calculated  to  give 
notice  to  the  heirs  of  a  decedent,  and  special  notice  is  required 
to  be  given  of  the  time  when  distribution  will  be  made, 
where  all  interested  parties  can  be  heard.  The  distribution 
is  declared  to  be  conclusive  upon  the  whole  world. 

It  is  no  small  consideration,  in  my  opinion,  that  this  pro- 
bate proceeding  is  in  the  same  court  in  which  a  suit  would 
be  brought  to  construe  the  will.  The  special  proceeding  may 
as  well  be  in  the  nature  of  a  proceeding  in  equity  as  at  law, 
and  it  is  before  the  same  chancellor  to  whom  it  would  be 
necessary  to  appeal  in  a  personal  action  to  instruct  the  ad- 
ministrator or  executor  and  the  court  as  to  the  proper  con- 
struction of  the  will.  If  it  were  found  necessary  or  conven- 
ient to  embody  such  construction  in  an  order  so  that  appeal 
could  be  taken  to  the  supreme  court,  this  could  easily  be  pro- 
vided for  in  the  proceeding.  Why  should  Judge  Coflfey,  sit- 
ting in  probate,  be  instructed  by  Judge  Coflfey,  sitting  in  a 
case  in  equity  brought  for  that  purpose? 

If  it  is  necessary  or  proper  to  appeal  to  a  court  of  chan- 
cery, the  probate  court  is  such  a  court,  and  the  proceeding  is 
in  fact  for  that  purpose.  It  is  the  same  court  when  sitting 
in  matters  of  probate,  and  may  exercise  all  equity  powers 
necessary  for  a  complete  administration.  {Estate  of  Bwrton, 
93  Cal.  459.) 

The  cases  relied  upon  to  sustain  this  action,  with  the  ex- 
ception of  WilliaTOs  v.  Williams,  73  Cal.  99,  all  arose  under 
the  former  constitution.  In  the  mentioned  case  Rosenberg  v, 
Frank,  58  Cal.  387,  was  followed  without  noticing  that  it 
arose  under  a  diflferent  judicial  system. 

The  probate  proceeding  then  was  not  in  the  court  presided 
over  by  the  same  chancellor  before  whom  the  action  to  ob- 
tain a  construction  of  the  trusts  would  be  brought.  The  su- 
preme court  had  held  that  the  probate  court  was  an  inferior 
coiui;.  While  I  do  not  wish  to  conceal  my  opinion  that  a 
wrong  view  was  taken  in  those  cases,  the  intention  that  the 
jurisdiction  of  the  court  sitting  in  probate  should  be  exclusive 
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was  not  so  obvious  under  that  judicial  system,  and  it  was 
quite  natural  that  lawyers  trained  under  a  different  pro- 
cedure should  for  a  time  fail  to  appreciate  the  change,  and 
the  early  cases  show  this. 

Wilson  V.  Roach,  4  Cal.  362,  was  aa  action  against  a  guard- 
ian to  compel  him  to  acc^ount.  The  court  said  that  district 
courts  were  vested  with  the  jurisdiction  by  the  oonstitutiony 
and  the  legislature  could  not  deprive  them  of  the  jurisdiction. 
The  reasoning  has  no  application  now.  The  legislature  has 
not  attempted  to  deprive  any  court  of  its  jurisdiction.  It  has 
only  provided  a  mode  in  which  that  jurisdiction  shall  be  ex- 
ercised. 

Clarke  v.  Perry  5  Cal.  59,'  was  an  action  against  an  ad- 
ministrator to  compel  an  accounting.  He  had  accounted  to 
the  probate  court,  but  it  was  contended  that  he  had  not  fully 
accounted.  The  court  held  that  one  who  was  not  an  actual 
party  to  the  accounting  had  in  the  probate  court  was  not 
bound  by  it,  and  could  proceed  to  enforce  a  full  accounting 
In  the  district  court.  This  was  upon  the  ground  that  the 
probate  court  was  of  inferior  and  limited  jurisdiction. 

Deck  V.  Oerke,  12  Cal.  433,*  was  a  case  to  compel  an  ac- 
counting and  a  distribution.  Judge  Baldwin  commenced  his 
opinion  with  the  statement  that,  apart  from  previous  decis- 
ions, it  would  be  doubtful  if  the  probate  court  had  not  ex- 
clusive jurisdiction,  but  he  says  the  probate  courts  are  courts 
of  special  and  limited  jurisdiction,  and  under  the  decisions 
courts  of  chancery  have  assumed  jurisdiction;  the  principle 
asserted  is  more  convenient  in  practice,  and  it  is  too  late  to 
question  the  jurisdiction. 

Payne  v.  Payne,  18  Cal.  292,  was  a  controversy  submitted 
without  action  as  the  statutes  permitted,  and  no  question  of 
the  right  in  that  mode  to  interfere  with  probate  proceedings 
was  raised  or  discussed. 

In  Rosenberg  v.  Frank,  supra,  the  point  was  the  first  time 
fully  considered.  That  was  also  a  consent  case,  and  the  re- 
marks made  upon  the  subject  were  evidently  in  reply  to  ob- 
jections raised  by  a  member  of  the  court  and  set  forth  in 
a  dissenting  opinion.  One  argument  urged  in  the  dissenting 
opinion  was  that  courts  of  chancery  formerly  took  jurisdic- 
tion of  cases  of  administration  because  the  probate  jurisdio- 
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tion  then  existing  was  a  '^ame  jurisdiction/'  and  that  under 
our  system  it  was  not  so.  The  reply  is,  in  effect,  that  all  (Ex- 
isting equity  jurisdiction  was  by  the  constitution  vested  in 
the  district  courts,  and  the  fact  that  other  courts  were  vested 
with  some  equity  jurisdiction  did  not  limit  the  jurisdiction 
of  the  district  court  in  the  absence  of  prohibitory  language  in 
the  constitution,  or  unless  it  appeared  affirmatively  that  the 
jurisdiction  conferred  upon  the  other  court  was  intended  to 
be  exclusive.  It  was  also  held  that  while  the  legislature  could 
give  to  the  probate  court  such  probate  jurisdiction  as  it  saw 
fit,  it  could  not  take  away  from  the  district  courts  ''any  of  the 
equity  jurisdiction  conferred  on  them  by  the  constitution" ; 
and  it  was  also  said  that  'Hhe  probate  court  held  its  jurisdic- 
tion subject  to  the  exercise  of  this  jurisdiction  of  the  district 
court." 

Rosenberg  v.  Frank,  supra,  arose  under  the  former  con- 
stitution, and  much  of  this  reasoning  has  no  force  whatever 
as  applied  to  our  present  judicial  system.  There  is  no  pos- 
sible question  now  as  to  what  courts  have  probate  jurisdiction, 
nor  whether  courts  of  equity  do  or  do  not  have  jurisdiction 
over  matters  of  administration.  The  superior  court  has  full 
chancery  jurisdiction,  and  also  probate  jurisdiction,  and  a 
special  proceeding  in  rem  has  been  prescribed  to  it  in  which 
it  is  required  to  administer  estates,  whether  testate  or  in- 
testate. And,  I  repeat,  there  is  no  occasion  in  this  case  to 
determine  whether  while  sitting  in  probate  it  is  acting  as  a 
court  of  equity  or  not.  It  is  clearly  within  its  admitted  juris- 
diction, and  further  we  need  not  go.  We  need  not  inquire 
under  what  branch  of  jurisdiction  the  particular  proceeding 
comes,  much  less  reasonable  would  it  be  to  say  that  because 
formerly  courts  of  chancery  took  cognizance  of  matters  of 
administration  on  the  ground  that  the  jurisdiction  of  the 
ecclesiastical  courts  was  a  '^lame  jurisdiction,"  one  judge  of 
this  court,  calling  himself  a  chancellor  sitting  in  a  case  in 
equity,  can  interfere  to  control  another  judge  in  the  same 
court  sitting  in  probate. 

The  proceeding  is  entirely  statutory,  and  it  is  true  that  in 
some  sense  the  court  in  this  special  proceeding  is  exercising 
a  special  and  limited  jurisdicton.  The  mode  and  procedure 
limit  its  jurisdiction.  It  is  not  there  authorized  to  decide 
controversies  not  strictly  within  the  probate  proceedings.  Ex- 
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cept  in  the  case  of  creditors  it  has  no  jurisdiction  to  determine 
claims  adverse  to  the  estate  itself.  Such  was  Origgs  v.  Clark, 
23  Cal.  427.  The  remark  made  by  Judge  Crocker,  and 
quoted  as  authority  here,  might  as  well  have  been  made  in 
an  action  of  ejectment.  It  was  not  denied  that  such  an  ac- 
tion could  be  brought  in  a  court  of  equity,  nor  was  it  claimed 
that  the  probate  court  had  any  jurisdiction  over  the  matter. 
Executors  and  administrators  have  frequent  occasion  to  sue 
and  are  often  sued  in  other  courts.  But  I  do  not  see  what 
that  has  to  do  with  the  matter  under  discussion  here.  To  de- 
termine such  controversies  is  not  within  the  scope  of  the  pro- 
ceeding in  probate ;  nor,  except  aa  to  creditors,  does  the  court 
in  that  proceeding  acquire  jurisdiction  over  controversies 
or  persons  not  claiming  under  the  decedent.  And  it  may  be 
said  that  creditors  do  so.  They  are  given  by  statute  a  right 
a6  to  the  estate  and  to  share  in  some  sense  in  its  distribution. 

This  matter  was  really  determined  in  Goad  v,  Montgom- 
ery, supra.  It  was  there  said:  *^It  would  be  an  anomaly  in 
jurisprudence  that  a  court  which  is  vested  with  full  jurisdic- 
tion in  matters  of  probate  should  be  controlled  in  the  exer- 
cise of  that  jurisdiction  by  the  action  of  a  co-ordinate  court 
which  has  neither  controlling  nor  revisory  jurisdiction  in 
such  matters.  The  court  was  not  required  to  follow  that 
judgment,  but  could  distribute  the  estate  in  accordance  with 
its  own  views."  That  being  so,  a  judgment  in  this  case  one 
way  the  other  could  not  affect  the  proceeding  in  the  pro- 
bate court,  and  would  afford  no  protection  to  the  administra- 
tor, if  he  were  required  to  base  any  action  upon  it.  It  would, 
in  fact,  be  a  void  judgment. 

The  judgment  is  reversed  and  the  cause  remanded,  and 
the  superior  court  is  directed  to  dismiss  the  action. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[8.  P.  No.  2064.    In  Banlc-July  10,  lOOO.] 
J-  P.  JARMAN,  Respondent,  v.  JAMES  W.  REA,  Appellant. 

Appeal — Dismissait— DxnciiVE  UNDiEBTAKmo — "Iwbcffioijwoy" — Nk^ 
Undektakino. — Where  an  undertaking  on  appeal  is  so  defective  as 
to  amount  to  the  entire  absence  of  an  undertaking,  the  appeal  must 
be  dismissed;  but  where  the  undertaking  is  not  so  defective,  but 
is  merely  "insuificient"  within  the  meaning  of  section  954  of  the 
Code  of  Civil  Procedure,  a  new  undertaking  sufficient  in  form,  and 
approved  by  a  justice  of  this  court  will  b«  allowed  to  be  filed 
herein  before  the  hearing  of  a  motion  to  dismiss  the  appeal,  in 
which  case  the  appeal  cannot  be  dismissed. 

Id.— Failitbb  of  UNDKETAKnra  to  Fbovidb  fob  Disihssai..— An  under- 
taking on  appeal  which  provides  that  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against  them  on  the  appeal, 
but  which  omits  the  clause  "or  on  a  dismissal  thereof,"  is  not  a 
totally  defective  undertaking,  which  absolutely  requires  the  dis- 
missal of  the  appeal,  but  is  objectionable  only  for  "insufficiency/' 
which  may  be  remedied  by  the  filing  of  a  new  undertaking  in 
this  court. 

Id. — Want  of  Specifications  ik  Transcript.— The  objection  that  the 
transcript  does  not  contain  any  specifications  of  the  errors  of 
law,  or  the  particulars  in  which  the  evidence  is  Insufficient,  is  not 
ground  for  a  motion  to  dismiss  the  appeal,  and  cannot  be  con- 
sidered upon  such  a  motion. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Santa  Clara  County  and  from  an  order 
denying  a  new  trial.    A.  S.  Eittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  V.  Morehouse,  F.  J.  Hambly,  D.  W.  Burchard,  and  E. 
M.  Rea,  for  Appellant. 

D.  M.  Delmas,  Edwin  A.  Wilcox,  and  A.  H.  Jarman,  for 
Itespondent. 

HARRISON,  J. — The  respondent  has  moved  to  dismiss 
the  appeal  herein  upon  the  ground  that  the  undertaking  on 
appeal  provides  only  that  the  appellants  will  pay  all  damages 
and  costs  which  may  be  awarded  against  them  on  the  appeal, 
and  does  not  contain  the  clause  "or  on  a  dismissal  thereof/' 
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which  is  required  by  section  941  of  the  Code  of  Civil  Pro- 
cedure. Before  the  hearing  upon  the  motion  the  appellant 
presented  a  good  and  sufficient  undertaking,  which  was  ap- 
proved by  the  chief  justice  and  filed  with  the  clerk  of  this 
court,  and  contends  that  for  that  reason  the  motion  should  be 
denied. 

Although  the  right  of  appeal  is  to  be  liberally  construed, 
yet  the  party  who  has  recovered  a  judgment  against  another 
ought  not  to  be  subjected  to  further  cost  in  sustaining  such 
judgment  if  it  was  properly  rendered,  or  to  delay  in  its  en- 
forcement, and  for  the  purpose  of  indemnifying  him  in  these 
respects  an  undertaking  on  appeal  is  provided  for  by  statute. 
Section  940  of  the  Code  of  Civil  Procedure  declares  that  "the 
appeal  is  ineffectual  for  any  purpose"  unless  an  undertaking, 
^*as  hereinafter  provided,"  is  filed  within  five  days  after  serv- 
ice of  the  notice  of  appeal.  The  character  and  terms  of  the 
undertaking  are  given  in  section  941,  and  section  954  pro- 
vides: "No  appeal  can  be  dismis^pd  for  insufficiency  of  the 
undertaking  thereon  if  a  good  and  sufficient  undertaking,  ap- 
proved by  a  justice  of  the  supreme  court,  be  filed  in  the  su- 
preme court  before  the  hearing  upon  motion  to  dismiss  the 
appeal."  The  respondent  is  in  all  cases  entitled  to  such  an 
undertaking  as  is  prescribed  in  section  941,  and  if  the  appel- 
lant^ after  notice  of  a  motion  to  dismiss  his  appeal  for  want  of 
such  undertaking,  fails  to  present  a  sufficient  undertaking 
before  the  hearing  of  the  motion^  his  appeal  will  be  dismissed, 
even  though  the  defect  be  merely  "insufficiency."  (Estate  of 
Fay,  126  Cal.  457.)  The  above  provision  of  section  954  con- 
templates that,  although  an  undertaking  has  been  filed,  it 
may  be  of  such  a  character  or  in  such  a  form  as  not  to  fully 
indemnify  the  respondent  against  the  costs  and  damages 
which  he  may  sustain  by  reason  of  the  appeal.  The  use  of 
the  phrase  "insufficiency  of  the  undertaking"  indicates  a  dis- 
tinction between  an  undertaking  which  does  not  fully  comply 
v\ith  all  the  terms  of  section  941  and  the  entire  absence  of  an 
undertaking.  An  undertaking  may  be  filed  which  is»so  de- 
fective as  not  to  constitute  any  obligation  upon  the  sureties 
therein,  and  which  is  in  reality  no  undertaking  at  all.  In 
auch  a  case  there  is  more  than  mere  "insufficiency."  There  is 
an  entire  want  of  indemnity  to  the  respondent,  and  section 
954  has  no  application.    In  Home  etc.  Assodates  v.  Wilkins, 
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71  Cal.  626,  there  were  appeals  from  two  separate  orders,  and 
a  single  undertaking  which  did  not  distinctly  refer  to  either 
appeal.  It  was  held  that  it  was  so  ambiguous  that  it  must  be 
legarded  as  if  none  had  been  filed,  and  that  to  permit  a  new 
undertaking  to  be  filed  under  section  954  would  be  in  effect  to 
permit  a  new  appeal  to  be  perfected  after  the  time  fixed  by 
law.  The  same  ruling  was  made  in  Centerville  etc.  Co,  v. 
Hachtold,  109  Cal.  Ill;  Estate  of  Heydenfeldt,  119  Cal.  346. 
In  Clarke  v.  Mohr,  125  Cal.  540,  the  undertaking  was  ex- 
ecuted before  the  order  denying  a  new  trial  had  been  made, 
and  for  this  reason  it  was  held  that  there  was  no  considera- 
tion for  its  execution.  (See,  also,  Hibemia,  etc,  Soc.  v.  Freese, 
127  Cal.  70;  Stackpole  v,  Hermann,  126  Cal.  465.) 

On  the  other  hand,  the  undertaking  may  be  defective  in 
the  form  in  which  it  is  framed,  and  yet  sufficiently  indicative 
of  an  intent  to  comply  with  the  terms  of  the  statute  as  to  be 
binding  upon  the  sureties,  or  it  may  be  defective  in  that  it  in- 
demnifies the  respondent  against  only  a  portion  of  the  costs 
and  damages  that  may  be  awarded  him.  There  is  in  such  cases 
a  mere  "insufficiency,"  wiiich  under  section 954may  be  reme- 
died by  the  filing  of  a  sufficient  undertaking.  In  SpreckeU 
v.Spreckels,  114  Cal.  60,  there  were  two  appeals,  one  from  the 
judgment  and  the  other  from  an  order,  which  were  properly 
recited  in  the  undertaking,  and  the  sureties  stipulated  that  the 
appellants  would  pay  all  costs  and  damages  which  might  be 
awarded  against  them  "on  the  appeals  or  either  of  them,  or  on 
the  dismissal  thereof,  or  of  either  of  them."  This  was  held  to 
bo  a  sufficient  compliance  with  the  statute,  although  the  penal 
sum  of  the  imdertaking  was  six  hundred  dollars  in  gross,  m- 
stead  of  three  hundred  dollars  for  each  of  the  appeals.  In 
Bay  City  Assn.  v.  Broad,  128  Cal.  670,  the  body  of  the  under- 
taking was  sufficient  in  form,  but  its  execution  by  one  of  the 
sureties  was  informal.  The  undertaking  was  held  to  be 
merely  insufficient,  and  a  new  one  was  permitted  to  be  filed. 

It  cannot  be  said  in  the  present  case  that  there  is  an  entire 
M  ant  of  the  undertaking  provided  by  section  941.  The  sure- 
ties undertake  that  the  appellant  "will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  the  appeal."  The 
omission  of  a  similar  provision  in  case  of  a  dismissal  of  the  ap- 
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peal  does  not  defeat  or  impair  the  undertaking  in  case  there 
should  be  an  affirmance  of  the  judgment.  The  undertaking  is 
merely  defective  in  failing  to  provide  for  indemnifying  the 
respondent  in  case  the  appeal  should  be  dismissed.  This  must 
be  held  to  be  only  an  "insufficiency,"  which  may  be  remedied 
by  the  filing  of  another  undertaking. 

The  ground  for  the  dismissal  set  forth  in  the  notice  of  mo- 
lion,  that  the  transcript  does  not  contain  any  specifications  of 
the  errors  of  law,  or  the  particulars  in  which  the  evidence  is 
insufficient  to  support  the  verdict,  relates  to  the  form  and  suf- 
ficiency of  the  specifications,  and  cannot  be  considered  upon  a 
motion  to  dismiss  the  appeal.  An  appeal  cannot  be  dismissed 
when  the  entire  record  in  the  transcript  must  be  examined  for 
the  purpose  of  ascertaining  the  sufficiency  of  the  grounds 
urged  in  support  of  the  motion.  (See  Howell  v.  Howell,  101 
Cal.  115;  Randall  v.  Duff,  105  Cal.  271;  Gregory  v.  Diggs, 
108  Cal.  123.) 

The  motion  to  dismiss  the  appeal  is  denied,  and  the  under- 
taking filed  herein  June  29, 1900,  will  stand  as  the  undertak- 
ing on  this  appeal. 

Henshaw,  J.,  McFarland,  J.,  Beatty,  C.  J.,  and  Van  Dyke, 
J.,  concurred. 


[L.  A.  No.  616.    Department  Two.— July  11,  1900.[ 

COUNTY  BANK  OF  SAN  LUIS  OBISPO,  Respondent,  v. 
N.  GOLDTREE  et  al..  Appellants. 

Foreclosure  op  Mobtoage — Con\'eyance  Intended  to  Secubb  Note- 
Sufficiency  OF  Ck)MPLAiNT. — ^A  complaint  alleging  that  the  defend- 
ants jointly  executed  to  plaintiff  a  note  for  a  specified  sum,  which 
is  unpaid,  and  thereafter,  as  security  for  the  payment  of  the  same 
defendants,  conveyed  to  plaintiff  by  deeds  of  grant  certain  described 
real  estate,  and  "that  said  conveyance  of  said  real  estate  by  de- 
fendants to  plaintiff  is  and  was  intended  by  both  plaintiff  and  de- 
fendant to  secure  the  payment  of  said  promissory  note/'  states  a 
cause  of  action  for  the  foreclosure  of  the  deeds  given  by  way  of 
mortgage. 

Id. — Attorney's  Fee  Stipulated  in  Notts — ^Lien  upon  Land— Admis- 
sion OF  AvEEliENT. — ^Whcre  the  note  alleged  to  be  secured  by  the 
deeds  of  grant  was  set  out  in  the  complaint,  and  contained  a  pro- 
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vision  for  the  allowance  of  attorneys'  fees  in  case  of  suit»  the  al- 
legation of  the  complaint  that  the  conveyance  was  "intended  to  se- 
cure the  payment  of  said  promissory  note/'  includes  the  contract 
to  pay  the  attorneys'  fees,  as  well  as  the  principal  and  interest 
of  the  note;  and  where  such  allegation  was  admitted  at  the  trial, 
it  was  proper  not  only  to  give  judgment  for  the  attorneys'  fees, 
but  also  to  make  them  a  lien  upon  the  mortgaged  premises. 

Id. — Decree  of  Fobeclosubb — Sale  in  Sepabate  Parcels. — Where  the 
decree  of  foreclosure,  in  directing  the  sale  of  the  mortgaged  prop- 
erty, substantially  followed  the  provisions  of  section  720  of  the 
Code  of  Civil  Procedure,  and  was  in  proper  form  under  that  section, 
if  no  defendant  presented  any  equity  to  the  court  that  he  desired 
to  have  protected  in  the  decree,  no  defendant  can  complain  of  its 
form.  If  the  defendants  desired  to  have  the  property  sold  in  sep- 
arate parcels,  they  should  have  proceeded  to  that  end  in  accordance 
with  section  694  of  that  code,  by  direction  given  at  the  sale,  and 
cannot  object  upon  appeal  that  the  decree  did  not  provide  therefor. 

lo. — ^Deficienct  Judgment. — Under  section  726  of  the  Code  of  Civil 
Procedure,  which  is  constitutional  and  valid,  the  court  was  war- 
ranted in  providing  in  the  decree  for  the  foreclosure  ot  the  deeds 
given  by  way  of  mortgage,  for  the  entry  of  a  deficiency  judgment  for 
any  residue  of  the  note  left  unpaid  after  th«  sale  of  the  mortgaged 
premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.   E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves,  for  Appellantfl. 

The  court  was  not  authorized  to  include  counsel  fees  in  the 
decree  of  foreclosure  in  the  absence  of  any  stipulation  in  the 
mortgage.  (Boob  v.  Hall,  107  Cal.  160.)  The  judgment 
should  have  provided  for  sale  by  separate  parcels  of  property 
acquired  under  different  titles  and  described  in  separate  deeds 
to  the  plaintiff.  {Raun  v.  Reynolds,  11  Cal.  15.)  A  defi- 
ciency judgment  was  improper  in  this  case,  where  no  inten- 
tion to  that  effect  can  be  gathered  from  the  terms  of  the  mort- 
gage. (Farmers'  Loan  etc,  Co.  v.  Commercial  Bank,  15  Wis. 
424.)  There  can  be  no  personal  liability  in  a  foreclosure  suit, 
wherein  there  is  no  stipulation  in  the  mortgage  therefor. 
(Civ.  Code,  sees.  2890, 2928.) 

CXXIX.  Cal.— 11 
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W.  H.  Spencer,  for  Respondent. 

The  admitted  allegation  of  the  complaint  established  there 
was  a  mortgage  to  foreclose,  and  sustained  the  decree  as  made. 
{Brandt  v.  Thompson,  91  Cal.  458.)  The  note  secured  by 
the  mortgage  established  a  personal  liability  of  the  defend- 
ants, and  the  valid  law  of  the  state  provides  for  a  deficiency 
judgment.    (Code  Civ.  Proc,  sec.  726.) 

GRAY,  C. — This  is  an  action  on  a  note  and  to  foreclose  cer- 
tain grant  deeds  of  land  given  by  way  of  mortgage  to  secure 
the  payment  of  said  note.  Defendants  appeal  from  the  judg- 
ment. 

The  complaint  shows  that  defendants  jointly  executed  to 
plaintiff  a  note  for  thirty-three  thousand  one  hundred  and 
nineteen  dollars  and  fifty-eight  cents,  and  thereafter,  as  se- 
curity for  the  pajrment  of  the  same,  defendants  conveyed  to 
plaintiff  by  deeds  of  grant  certain  described  real  estate.  "That 
said  conveyance  of  said  real  estate  by  defendants  to  plaintiff  is 
and  was  intended  by  both  plaintiff  and  defendants,  as  a  mort- 
gage to  secure  the  payment  of  said  promissory  note."  The 
note  provides  for  the  payment  of  two  per  cent  on  the  sum  due 
as  attorney  fees  in  case  suit  is  brought  to  collect  the  same.  The 
answers  of  defendants  consisted  solely  of  general  denials  of 
the  allegations  of  the  complaint.  At  the  trial  the  defendants 
admitted  that  each  and  every  allegation  in  the  complaint  con- 
tained was  true.  In  the  decree  an  attorney's  fee  as  provided 
in  the  note  was  allowed,  and,  with  the  other  amounts  found  to 
be  due  to  plaintiff,  was  made  a  lien  on  the  lands  described  in 
the  complaint.  The  decree  was  in  the  usual  form  and  di- 
rected that  all  and  singular  the  mortgaged  i)remises,  or  so 
nmch  thereof  as  might  be  sufficient  to  raise  the  amount  due 
plaintiff,  together  with  costs  of  suit  and  expenses  of  sale,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  at  public  auction  in  the  manner  pre- 
scribed by  law.  A  deficiency  judgment  was  also  provided  for 
in  the  decree  in  the  usual  form. 

1.  A  conveyance  by  deed  of  grant  is  deemed  to  be  a  mort- 
gage when  it  is  intended  as  a  mortgage  to  secure  the  payment 
of  a  proniissory  note  or  the  performance  of  any  other  obliga- 
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tion.  The  complaint  states  a  cause  of  action  for  the  fore- 
closure of  a  deed  given  by  way  of  mortgage.  (Civ.  Code,  sec. 
2924. )    The  demurrer  was  properly  overruled. 

2.  The  attorney's  fee  was  properly  allowed  and  properly 
made  a  lien  on  the  mortgaged  premises.  A  copy  of  what  is 
called  in  the  complaint  a  promissory  note  is  set  out  therein, 
and  it  appears  to  contain,  in  additon  to  the  usual  terms  of  a 
promissory  note,  an  agreement  for  attorney  fees  in  case  suit  is 
brought.  Following  this  is  the  allegation  that  the  convey- 
ance of  the  land  was  made  to  secure  the  payment  of  the  "said 
note."  This  term  "said  note,"  as  used  in  the  complaint,  evi- 
dently includes  the  contract  to  pay  attorney  fees  previously 
set  out  as  a  part  of  the  note.  The  truth  of  this  allegation  of 
the  complaint  having  been  admitted  on  the  trial,  it  follows 
that  we  must  treat  the  deeds  as  having  been  given  to  secure 
the  payment  of  an  attorney's  fee,  as  well  as  the  principal  and 
interest  of  the  note.  It  was  proper,  therefore,  not  only  to  give 
plaintiff  judgment  for  an  attorney's  fee  as  provided,  but  also 
to  make  such  fee  a  lien  upon  the  mortgaged  premises.  There 
is  nothing  in  conflict  with  this  position  in  Boob  v.  Hall,  107 
Cal.  160,  nor  in  the  case  therein  cited,  Clemens  v.  Luce,  101 
Cal.  432 ;  for  in  the  former  case  no  agreement  for  an  attor- 
ney's fee  was  alleged,  and  in  the  latter  (Clemens  v.  Luce, 
supra,  the  terms  of  the  mortgages  confined  them  to  securities 
for  the  payment  of  the  principal  and  interest  of  the  note,  it 
nowhere  appearing  in  the  mortgages  "that  they  were  given  as 
security  for  the  payment  of  any  attorney's  fee  whatever,"  In 
the  cases  of  Russell  v.  Findley,  122  Cal.  478,  and  Irvine  v. 
Perry,  119  Cal.  352,  the  agreement  as  to  attorney  fees  pro- 
vided for  their  payment  only,  and  not  that  the  mortgage 
should  secure  them ;  and  it  does  not  appear  that  the  notes  in 
those  cases  provided  for  the  payment  of  any  attorney's  fee. 
In  the  case  at  bar  we  think  it  does  appear  from  the  complaint 
and  the  admisison  of  its  truth  that  the  conveyance  was  made 
to  secure  the  attorney's  fee,  for  the  promise  to  pay  such  fee  is 
a  part  of  the  instrument  secured. 

3.  The  decree  in  directing  the  sale  of  the  property  substen- 
tially  follows  the  provisions  of  section  726  of  the  Code  of  Civil 
Procedure,  and  is  in  proper  form.  If  the  defendants  desired 
the  property  sold  in  separate  parcels  they  should  have  pro- 
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ceeded  to  that  end  in  accordance  with  section  694  of  the  Code 
of  Civil  Procedure.  If  any  defendant  had  any  interest  in  any 
of  the  lands  described  in  the  complaint  that  was  not  covered 
l>y  the  mortgage,  or  if  he  had  any  equity  that  he  desired  to 
have  protected,  he  might  have  presented  the  matter  to  the 
trial  court  in  a  proper  manner.  It  does  not  appear  that  he 
presented  any  such  matter  to  that  court  in  any  manner;  and 
he  cannot  now  be  heard  to  complain. 

4.  Section  726  of  the  Code  of  Civil  Procedure,  providing 
for  a  deficiency  judgment,  is  not  in  conflict  with  any  consti- 
tutional provision  but  is  a  valid  law,  and  has  been  so  recog- 
nized for  upward  of  twenty-five  years.  Under  it  the  court 
was  warranted  in  providing  for  the  entry  of  a  deficiency  judg- 
ment. 

The  judgment  should  be  affirmed. 

Chipman,  0.,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afiirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[S.  F,  No.  1434.    Department  Oiie.--^ul7  18,  1900.] 

H.  A.  BELTAIRE  et  al,  Appellants,  v.  GEORGE  ROSEN- 
BERG &  SON  et  al.,  R^pondents. 

Attachment — Contbact  Made  and  Pa  table  Out  of  State — ^Bnx  Ren- 
DBHED — ^Aooount  Statedw — Where  an  express  contract  was  made 
in  the  state  of  New  York  for  the  manufacture  and  sale  ol  hats 
to  be  shipped  to  San  Francisco,  and  paid  for  in  New  York,  a  new 
end  independent  contract  upon  an  account  stated  in  this  state,  upon 
which  an  attachment  would  lie,  did  not  arise  from  the  sending  of 
a  bill  for  hats  shipped,  with  request  for  return  of  check,  the 
amount  of  which  was  not  disputed,  but  to  which  response  was  made 
complaining  of  the  styles  and  dimensions  of  hats  shipped,  and 
proposing  to  send  a  list  of  what  would  be  desirable  on  this  ooast^ 
and  asking  if  the  manufacturers  could  use  a  certain  kind  of  hats 
which  could  not  be  disposed  of,  and  requesting  patience  in  monej 
matters.  An  attachment  based  upon  an  account  stated,  under  these 
circumstances,  was  properly  dissolved. 
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Id. — ^Account  Stated,  How  Ogsbtitvted, — ^An  account  stated,  in  order 
to  constitute  a  contract,  must  show  upon  its  face  that  it  is  in- 
tended to  be  a  final  settlement  to  date,  which  should  be  expressed 
with  clearness  and  certainty. 

Id. — Evasion  op  Attachment  Law. — ^Where  a  contract  is  made  and  is 
payable  out  of  this  state,  the  requirements  of  the  attachment  law 
cannot  be  evaded  or  annulled  by  the  creditor  sending  to  his  debtor 
in  this  state  a  note  or  memorandum  of  the  amount  due,  and  there- 
upon, in  case  the  claim  is  not  disputed,  commencing  proceedings  in 
attachment  as  upon  a  new  contract  made  in  this  state. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dissolving  an  attachment  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fox  &  Gray,  for  Appellants. 

A.  Ruef,  for  Respondents. 

VAN  DYKE,  J. — ^This  is  an  appeal  from  an  order  diasolv- 
ing  an  attachment.  From  the  aflBdavits  and  exhibits  used  on 
the  motion  to  dissolve  the  attachment,  embodied  in  the  bill  of 
exceptions,  it  appears  that  the  defendants  reside  in  and  do 
business  in  the  city  and  county  of  San  Francisco;  that  the 
plaintiffs  reside  in  the  city  of  New  York,  and  are  engaged  in 
the  business  of  manufacturing  hats  in  said  city;  that  on  or 
about  the  first  day  of  August,  1897,  Charles  Rosenberg,  one  of 
the  defendants,  while  in  said  city  of  New  York,  entered  into  a 
contract  with  the  plaintiffs  for  the  manufacture  of  a  large 
number  of  hats,  and  to  ship  the  same  when  manufactured  to 
the  defendants  in  the  city  and  county  of  San  Francisco ;  that 
by  the  terms  of  the  purchase  so  made  in  the  city  of  New  York 
it  was  agreed  between  the  plaintiffs  and  said  Rosenberg  that 
the  defendants  should  have  sixty  days'  time  to  pay  for  said 
hats,  and  that  such  payments  were  to  be  made  in  New  York. 
In  accordance  with  this  agreement  of  purchase  the  plaintiffs 
manufactured  and  shipped  to  the  defendants  said  hats  so  pur- 
chased, and  sent  a  statement  or  bill  of  the  same,  a  copy  of 
which  is  as  follows : 
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"Statement. 

"New  York,  September  30, 1897. 
"M.  Rosenberg  &  Son,  San  Francisco,  Cal.,  to  Beltaire,  Lurch 
&  Co.,  Dr.,  Manufacturers  of  Fine  Stiff  and  Soft  Hats,  22 
and  24  West  3rd  street.    Factory,  Danbury,  Conn. 
"60  days  dating. 

Aug.  13 $222.00 

Aug.  30 192.00 

Sept.    8 186.00 

Sept.  16 2.75 

Sept.  24 72.00 

$674.75 
Sept.  17,  by  mdse 1 .00 

$673.75 
"Dear  Sir :    Please  favor  us  with  check  for  above  by  return 

of  mail.    If  not  remitted  for  by inst.  we  shall  take 

the  liberty  of  drawing  for  same,  as  is  our  custom. 

"Respectfully  yours, 
"BELTAIRE,  LURCH  &  CO." 

Under  date  of  New  York,  November  1,  1897,  another  copy 
of  the  same  statement  was  sent  by  mail  in  a  letter  to  defend- 
ants, in  which  letter  they  say :  "We  inclo.se  herewith  a  stiite- 
ment  of  your  account,  for  which  we  would  be  i)leitsed  to  re- 
ceive your  check,  as  the  sum  is  now  due."  To  which  defend- 
ant;3  replied  by  letter  from  San  Francisco,  in  which  they  say : 

"In  regard  to  the  hats  you  sent  us  we  have  had  fair  success, 
but  would  have  done  much  better  if  you  would  had  sent  us 
larger  shapes  and  no  hats  lined.  It  is  very  hard  to  dispose  of 
small  shapes,  also  lined  hats,  on  this  coast.  The  bottle  green 
hats  we  could  not  dispose  of,  but  have  sold  all  the  other  colors 
— can  you  use  the  same? 

"As  soon  as  we  get  time  we  will  write  you  a  list  exactly  what 
style  and  dimensions  sell  best  on  this  coast. 

"In  regard  to  money  matters,  we  would  ask  you  to  have 
patience  with  us  until  we  get  our  returns  from  fall  sales, 
which  win  be  shortly.    Yours, 

"G.  ROSENBERG  &  SONS." 
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The  action  was  commenced  December  9, 1897,  for  the  sum 
of  six  hundred  and  seventy-three  dollars  and  seventy-five 
cents,  the  amount  contained  in  the  statement  sent  out  to  the 
defendants,  and  the  affidavit  on  which  the  attachment  was  is- 
sued states  that  the  action  is  founded  upon  contract,  to  wit,  an 
account  stated,  which  was  made  in  this  state. 

It  is  not  disputed  on  the  part  of  the  appellants  that  the 
transaction  between  the  parties  was  as  stated — that  is,  the  con- 
tract of  purchase  of  the  goods  was  made  in  New  York  by  one 
of  the  defendant  firm  with  the  plaintiffs,  to  be  paid  for  on 
sixty  days*  time  in  the  city  of  New  York  upon  the  delivery  of 
the  goods  here.  But  it  is  contended  that  a  new  contract 
sprang  up  in  the  nature  of  an  account  stated  upon  the  receipt 
here  by  the  defendants  of  the  bill  of  the  goods  mailed  by 
plaintiffs  in  New  York,  inasmuch  as  said  defendants  did  not 
repudiate  or  refuse  to  pay  said  bill. 

To  constitute  an  account  stated  "it  mud  appear  that  at  the 
time  of  the  accounting  certain  claims  existed,  for  and  con- 
cerning which  an  account  was  stated ;  that  a  balance  was  then 
struck  and  agreed  upon,  and  that  defendant  expressly  admit- 
ted that  a  certain  sum  was  then  due  from  him  as  a  debt. 
Hence,  it  follows  that  an  aocoxmt  cannot  be  stated  with  refer- 
ence to  a  debt  payable  on  a  contingency."  (2  Chitty  on  Con- 
tracts, 11th  Am.  ed.,  962.)  Here  it  is  shown  from  the  cor- 
respondence between  the  parties  that  the  defendants,  upon  re- 
ceiving the  bill  of  goods,  wrote  to  the  plaintiffs  that  they  were 
unable  to  dispose  of  certain  kinds  of  hats  sent  out,  and  said : 
"Can  you  use  the  same?"  It  appears,  also,  that  other  hats 
were  to  be  ordered. 

In  speaking  on  an  account  stated,  this  court  in  Coffee  v. 
Williams,  103  Cal.  556,  says :  "But  the  account,  in  order  to 
constitute  a  contract,  should  appear  to  be  something  more 
than  a  mere  memorandum ;  it  should  show  upon  its  face  that 
it  is  intended  to  be  a  final  settlement  up  to  date.  And  this 
should  be  expressed  with  clearness  and  certainty."  The  facts 
here  did  not  bring  this  case  within  the  rule  in  reference  to  an 
account  stated  so  as  to  constitute  a  new  and  independent  con- 
tract. According  to  the  contention  of  appellants,  in  case  of 
any  contract  made  and  payable  outside  of  this  state  it  would 
only  be  necessary  for  the  creditor  to  send  to  his  debtor  in  this 
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state  a  note  or  memorandum  of  the  amount  due,  and  there- 
upon, in  case  the  claim  was  not  disputed,  commence  proceed- 
ings in  attachment  as  upon  a  new  ccmtraet  made  in  this  state. 
This  would  be  a  simple  and  easy  mode  of  annulling  or  evad- 
ing the  law  authorizing  the  sumnmry  process  of  attachment. 
We  cannot  agree  with  this  contention  of  appellants ;  it  would 
not  be  in  accordance  with  the  letter  or  spirit  of  the  law,  which 
permits  an  attachment  only  ''where  the  contract  is  made  or  is 
payable  in  this  state." 

'Troceedings  by  attachment  are  statutory  and  special,  and 
the  provisions  of  the  statute  must  be  strictly  followed,  or  no 
rights  will  be  acquired  thereunder."  (Gow  v.  Marshall,  90 
Cal.  567 ;  Rudolph  v.  Saunders,  111  Cal.  233.) 

The  order  is  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1273.    Department  One.— July  18,  1900.] 

JAMES    DOWDELL   et    al.,    Appellants,    v.    CHARLES 
CARPY  et  al..  Respondents. 

3^1aucious  Prosecution — Gokspibaot  of  Defendants — Gbatamen  of 
Action. — An  action  will  not  lie  for  a  mere  malicious  conspiracy 
wrongfully  to  prosecute  an  action.  In  an  action  for  the  malicious 
prosecution  of  a  civil  action,  where  a  malicious  conspiracy  of  the 
defendants  is  alleged,  the  gravamen  of  the  action  is  not  the  con- 
spiracy, but  tne  injury  to  the  plaintiff,  arising  from  the  malicious 
prosecution  of  the  action. 

Id. — Want  of  Probable  Cause — ^Termination  of  Probbcution — In- 
sufficient Complaint. — A  complaint  in  an  action  for  the  mali* 
cious  prosecution  of  a  civil  action,  which  does  not  aver  that  the  al- 
leged prosecution  was  without  probable  cause,  as  well  as  malicious, 
nor  that  it  had  terminated  before  the  action  was  brought,  is  fatally 
defective. 

Id. — Judgment  for  Plaintiff — ^Reversal  Upon  Appeal — Question  of 
Probable  Cause. — An  averment  that  a  judgment  was  rendered  in 
favor  of  the  plaintiff  in  the  action  alleged  to  have  been  maliciously 
prosecuted,  and  that  it  was  reversed  upon  appeal,  does  not  tend 
to  show  or  raise  a  presumption  that  the  action  was  without  prob* 
able  cause;  but  the  rendition  of  the  original  judgment  for  the 
plaintiff  would  rather  show  probable  cause  for  bringing  the  action 
notwithstanding  its  ultimate  reyersal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Rogers  A  Paterson,  for  Appellants. 

Daniel  Titus,  and  Bigelow  &  Titus,  for  Charles  Carpy,  J. 
H.  Wheeler,  and  California  Wine  Makeis'  Corporation,  Ite- 
spondents. 

H.  M.  Barstow,  for  Owen  Wade,  Respondent. 

Chickering,  Thomas  &  Gregory,  for  California  Wine  As- 
sociation, Respondent. 

VAN  DYKE,  J. — The  demurrer  to  the  complaint  was  sus- 
tained, and  the  appeal  is  taken  from  the  judgment  entered 
thereon.  The  sufficiency  of  the  complaint  is  the  only  ques- 
tion presented  on  appeal.  It  is  contended  on  the  part  of  the 
appellants  that  the  action  is  for  the  recovery  of  damages  for  a 
conspiracy  between  defendants  to  injure  plaintiffs.  The  case 
cited  and  relied  upon  to  support  this  theory  is  Dreaux  v.  Do- 
mec,  18  Cal.  83.  That  was  an  action,  however,  for  malicious 
prosecution.  Several  defendants  were  embraced  in  the  ac- 
tion, the  complaint  averring  "that  the  defendants  contriving 
and  maliciously  intending  to  injure  the  plaintiff,  etc.,  pro- 
cured Jiim  to  be  indicted."  A  demurrer  was  interposed, 
among  other  grounds,  because  no  averment  was  made  of  any 
joint  agency  on  the  part  of  the  plaintiffs  in  instituting  the 
prosecution,  which  demurrer  was  overruled.  It  is  said  in  the 
opinion  on  the  appeal:  "It  is  well  settled  that  this  action 
for  malicious  prosecution  will  lie  against  several  defendants. 
It  is  argued,  however,  that  a  conspiracy  must  be  averred.  It 
is  true  that  an  action  lies  for  a  conspiracy  unjustly  to  prose- 
cute a  defendant;  but  we  apprehend  that  this  action  is  some- 
what different,  in  form  at  least,  from  an  action  on  the  case 
for  a  malicious  prosecution.  The  gist  of  this  action  is  the 
malicious  prosecution ;  that  of  the  other  is  the  conspiracy — 
the  combining  of  two  or  more  to  do  an  unlawful  and  injuries 
act.  In  the  first  case  we  apprehend  the  cause,  of  action  is 
complete  before  an  acquittal ;  in  the  other,  the  acquittal  or 
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lermination  of  the  prosecution  is  necessary  to  enable  the 
plaintiff  to  maintain  the  suit.  But,  however  this  may  be, 
we  think  that  it  would  be  holding  the  rule  to  unnecessary 
strictness  to  hold  that  the  defendants  are  not  sufficiently  and 
clearly  charged  with  a  joint  act,  when  hut  one  general  offense 
is  charged,  and  this  averred  to  be  committed  by  all  with  the 
same  unlawful  motive,  and  that  they  all  contrived  to  effect 
it." 

The  language  of  the  opinion  is  not  very  clear.  There 
seems  to  be  an  ambiguity  as  to  which  action  reference  is 
made,  whether  to  malicious  prosecution  or  conspiracy.  It  is 
stated  that  the  cause  of  action  is  complete  before  acquittal. 
If  in  reference  to  an  action  for  malicious  prosecution,  it  is 
against  all  the  authorities;  and  a  mere  conspiracy,  without 
carrying  out  the  purposes  of  the  conspiracy  or  perpetrating 
some  wrong,  is  not  the  ground  for  a  civil  action. 

In  Saville  v.  Roberts,  1  Ld.  Raym.  378,  Chief  Justice  Hoh 
said :  "An  action  will  not  lie  for  the  greatest  conspiracy  im- 
aginable if  nothing  be  put  in  execution,  but  if  the  party 
be  damaged  the  action  will  lie,  from  whence  it  follows  that 
the  damage  is  the  ground  of  action.'*  And  in  Herron  v. 
Hughes,  25  Cal.  560,  this  court  says :  "A  simple  conspiracy, 
however  atrocious,  unless  it  results  in  actual  damage  to  the 
party,  never  was  the  subject  of  a  civil  action,  and,  though 
such  conspiracy  be  charged,  the  averment  is  immaterial  and 
need  not  be  proved.  When  two  or  more  are  sued  for  a  wrong 
done,  it  may  be  necessary  to  prove  a  previous  combination  in 
order  to  secure  a  joint  recovery,  but  it  is  never  necessary  to 
allege  it,  and,  if  alleged,  it  is  not  to  be  considered  as  of  the 
gist  of  the  action.  That  lies  in  the  wrongful  and  damaging 
act  done."  In  Taylor  v.  Bidwell,  65  Cal.  489,  it  is  said:  "The 
gravamen  of  the  action  is  the  alleged  malicious  prosecution. 
The  averments  of  the  complaint,  with  respect  to  the  con- 
spiracy of  the  defendants,  are  not  of  the  gist  of  the  action ; 
that  lies  in  the  wrongful  and  damaging  act  done."  In  that 
case  the  complaint  aveiTed,  in  substance,  that  the  defendants 
confederated  together  for  the  purpose  of  falsely  charging  the 
plaintiff  and  maliciously  prosecuting  him  for  the  crime  of 
arson.  In  the  present  case  the  complaint  charges  the  defend- 
ants with  conspiring  and  combining  together  to  prosecute  a 
civil  action  for  the  purpose  of  obtaining  a  judgment  of  fore- 
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closure  and  selling  property  of  the  plaintiflf  thereunder, 
wrongfully  procuring  the  appointment  of  a  receiver  therein, 
and  for  dissuading  parties  from  bidding  at  said  foreclosure 
sale,  thereby  injuring  their  business  and  sacrificing  their 
property,  to  their  damage,  etc. 

Parker  v.  Huntington,  2  Gray,  124,  was  an  action  to  re- 
cover damages  against  the  defendants  for  conspiring  together 
to  maliciously  prosecute  the  plaintiflf  upon  a  charge  of  per- 
jury. The  question  arose  as  to  whether  the  case  was  an  ac- 
tion for  conspiracy  or  for  malicious  prosecution.  The  court 
used  the  following  language :  "By  the  ancient  forms  of  plead- 
ing, all  actions  for  malicious  prosecution  where  two  or  more 
were  made  defendants  were  laid  with  a  charge  of  conspiracy. 
This  practice  is  supposed  to  have  had  its  origin  in  the  phrase- 
ology of  the  statute  of  21  Edward  I,  which  gave  the  form  of 
writs  in  such  cases  by  using  the  words  'do  placito  conspira- 
tionis  et  transgressionis.'  But  the  charge  of  conspiracy  was 
never  deemed  essential  to  an  action,  and  in  modem  times 
this  form  of  allegation  has  fallen  into  disuse.  By  the  rules 
of  common  law  an  action  of  conspiracy,  or,  to  use  an  equiva- 
lent expression,  a  writ  of  conspiracy,  was  never  allowed  but 
in  two  cases — one  for  conspiracy  to  procure  a  man  to  be  in- 
dicted for  treason;  the  other  for  conspiracy  to  prosecute  a 
man  for  felony  by  which  life  was  put  in  danger.  This  form 
of  action,  however,  has  become  obsolete  in  those  cases  where 
it  was  allowed  at  common  law,  having  been  superseded  by  an 
action  on  the  case  in  the  nature  of  a  conspiracy,  which  furn- 
ishes an  adequate  and  more  liberal  remedy  for  malicious 
prosecutions  of  every  nature  and  description ....  The  gist  of 
the  action  is  not  the  conspiracy,  but  the  damage  done  to  the 
plaintiflf  by  the  acts  of  the  defendants,  and  that  is  equally 
great,  whether  it  be  the  result  of  a  conspiracy  or  the  act  of  a 
single  individual.  The  insertion  in  the  declaration  of  the 
averment  that  the  acts  were  done  in  pursuance  of  a  con- 
spiracy does  not  change  the  nature  of  the  action." 

In  this  case,  likewise,  the  gravamen  of  the  action  is  the  al- 
leged malicious  prosecution,  and  to  support  such  action  it 
must  appear  that  the  prosecution  complained  of  was  not  only 
malicious  but  without  probable  cause,  and  that  such  prose- 
cution has  terminated.     In  this  case  the  complaint  shows 
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that  the  prosecution  complained  of  resulted  in  a  judgment  in 
the  superior  court  in  favor  of  the  plaintiff  therein,  that  an 
api^eal  was  taken  and  such  judgment  was  reversed.  By  ref- 
erence to  the  case  in  this  court  (Carpy  v.  Dowdell,  115  Cal. 
077; ,  it  appears  that  a  new  trial  was  ordered.  And  it  is  not 
alleged,  nor  does  it  appear  from  the  complaint,  that  the  liti- 
gation complained  of  had  terminated  before  this  action  wa.s 
brought,  and  the  fact  that  the  first  judgment  was  reversed 
does  not  raise  a  presumption  of  want  of  probable  cause.  The 
recovery  of  a  judgment  in  a  court  of  competent  jurisdiction 
would  rather  show  probable  cause  for  bringing  the  action, 
although  such  judgment  may  subsequently  be  reversed  on  ap- 
peal. It  does  not  appear  from  the  complaint  in  this  cause 
that  there  was  a  want  of  probable  cause,  or  that  the  litigation 
or  proceedings  complained  of  were  terminated,  and  the  com- 
plaint, therefore,  is  fatally  defective.  (Hibbing  v.  Hyde,  50 
Cal.  206;  Anderson  v.  Coleman,  53  Cal.  188;  Holliday  v. 
Ilolliday,  123  Cal.  26;  Dennehey  v,  Woodsum,100  Mass.  195; 
Closson  V.  Staples,  42  Vt.  209* ;  Carpenter  v.  Nutter,  127  Cal. 
61.) 

The  demurrer  was  properly  sustained  and  the  judgment  is 
affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[L.  A.  No.  870.    Department  One.— July  18,  1900.] 

In  the  Matter  of  the  Estate  of  W.  T.  SHEID,  Deceased.  S.  B. 
CLAY  et  al.,  Appellants,  v.  MARY  T.  WALL,  Respond- 
ent. 

ICbtatks  of  Deceased  Persons — Settlement  op  FnrAL  Account — Peti- 
Tro>  FOR  Distribution — Contest  or  Heirship. — ^Where  the  final 
m  ctjunt  of  an  administrator  has  been  settled,  one  claiming  to  be  an 
heJr  of  the  estate  may  file  a  petition  for  distribution,  and  the  court 
mwy  thereupon  determine  a  contest  of  heirship  and  order  distribu- 
tion to  the  person  or  persons  found  to  be  oititled  to  the  same. 

]|>.— Sl-PPLEMENTAL   STATEMENT  OF  ADMINISTRATOR. — ^Thc  Supplemental 

Hlutcment  required  to  be  made  by  the  administrator  after  the  set- 
tlpment  of  his  final  account  under  section  1666  of  the  Code  of  Ciril 


1   Am.  Rep.  316. 
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Procedure,  and  to  be  filed  at  the  bearing  of  the  petition  for  dis- 
tribution! is  not  a  final  account  which  needs  to  be  filed,  settled, 
and  allowed  before  the  filing  of  the  petition  for  distribution. 

Id. — MiSNumiKBilVG  of  Pbockbdingb  bt  Clerk. — There  is  but  one  estate 
of  a  deceased  person,  and  the  mere  fact  that  the  clerk  indorses  dif- 
ferent numbers  upon  the  petition  for  distribution,  and  upon  the 
statement  of  account  aad  decree  of  distribution,  is  immaterial. 
They  all  belong  to  the  settlement  of  one  and  the  same  estate. 

Id. — ^Pendkrot  of  Contest  Uhdbb  Sboiiok  1664 — Petition  fob  IMstri- 
BUTiON — ^Abatement — JuBiSDicnoir. — ^The  pendancy  of  an  undeter- 
mined contest  of  heirship  under  section  1664  of  the  Code  of  Civil 
Procedure  does  not  deprive  the  oovrt  of  jurisdiction  to  determine 
the  heirship  upon  a  petition  for  final  distribution  of  the  estate; 
and  Bueh  pendency  is  not  a  proper  ground  for  abatement  of  such 
petition. 

APPEAL  from  a  decree  of  the  Superior  Court  of  San  Luis 
Obispo  County  distributing  the  estate  of  a  deceased  person. 
E.  P.  Unangsty  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  A.  Palmer,  and  P.  A.  Dorn,  for  Appellants. 

Lanham  &  McCall,  and  W.  H.  Spencer,  for  Respondent. 

VAN  DYKE,  J. — ^This  is  an  appeal  by  the  contestants, 
claiming  to  be  heirs  of  said  deceased,  from  an  order  and  de- 
cree of  distribution  distributing  the  whole  of  the  residue  of 
said  estate  to  respondent  Mary  T.  Wall,  and  also  from  an  or- 
der denying  the  motion  of  said  contestants  for  a  new  trial  in 
said  matter. 

W.  T.  Sheid  died  intestate  March  9,  1896,  in  San  Luis 
Obispo  county,  leaving  an  estate  therein  consisting  of  real 
and  personal  property.  One  Lacefield  was  appointed  ad- 
ministrator of  said  estate  March  25,  1893,  and  on  May  2, 
1896,  notice  to  creditors  was  given.  April  3,  1897,  said  ad- 
ministrator filed  his  final  account,  which  was  thereafter  on 
April  15,  1897,  settled  and  allowed.  On  April  5,  1897,  re- 
spondent Mary  T.  Wall,  claiming  to  be  the  only  child  and 
sole  heir  at  law  of  deceased,  filed  an  application  for  distribu- 
tion of  said  estate.  Appellants  contested  her  heirship  and 
right  to  distribution,  and  on  September  22,  1897,  a  decree 
was  made  and  entered  distributing  said  estate  to  said  peti- 
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tioner  Mary  T.  Wall.  An  appeal  was  taken  from  such  decreo 
of  distribution,  and  this  court  held  that,  as  the  petition  for 
distribution  was  filed  before  the  settlement  of  the  final  ac- 
count, and  after  the  filing  of  said  account,  the  judgment 
should  be  reversed  and  the  petition  dismissed,  and  it  was  so 
ordered.  (Estate  of  Sheid,  122  Cal.  628.)  While  the  case  wa-* 
pending  on  appeal  in  this  court,  and  in  April,  1898,  sai<l 
administrator  Lacefield  made  and  filed  in  the  court  below  a 
supplemental  account,  which  was  thereafter  and  upon  proix^r 
notice  settled  and  allowed,  and  he  thereupon  resigned  as  such 
administrator;  and  the  public  administrator  of  said  county. 
M.  Lewin,  upon  proper  application,  was  appointed  admiiiis- 
trator  of  said  estate  on  Mardi  11, 1898,  in  place  of  the  former 
administrator,  and  received  from  said  former  administnitor 
the  property  and  effects  of  said  estate,  and  receipted  to  him 
therefor.  On  the  going  down  of  the  remittitur  the  former 
petition  of  said  Mary  T.  Wall  for  distribution  was  dismissed 
in  pursuance  of  the  order  of  this  court,  and  thereafter,  on 
January  19th,  another  petition  was  filed  on  the  part  of  said 
Mary  T.  Wall  for  distribution  of  the  residue  of  said  estate 
to  her  as  the  sole  heir  of  said  deceased.  The  findings  reeit  j 
that  the  said  petition  and  the  oppositions  and  contests  of  thv 
contestants,  and  the  issue  raised  by  the  pleadings,  came  on 
regularly  to  be  heard  and  were  tried  by  the  court  March  17, 
1899,  and  on  March  21, 1899,  were  argued;  and  thereupon 
the  court  made  an  order  directing  the  administrator  of  said 
estate  to  report  and  file  on  or  before  March  31,  1899,  a  state- 
ment of  all  receipts  and  disbursements  by  him  since  the  ren- 
dition of  the  last  supplemental  account  of  the  administrator 
of  said  estate;  and  thereafter,  upon  April  1,  1899,  the  state- 
ment was  reported  and  filed  by  said  administrator  pursuant 
to  the  order  of  said  court,  and  was  thereupon  settled  and  al- 
lowed, and  the  decree  of  distribution  to  respondent  Mary  T. 
Wall  made  and  entered. 

The  first  point  made  by  the  appellants  is  that  the  court  had 
no  jurisdiction  to  entertain  the  petition  or  to  determine  who 
are  the  legal  heirs  of  the  deceased,  or  to  enter  an  order  of  dis- 
tribution, for  the  reason  that  the  petition  was  presented  be- 
e  the  final  account  was  filed,  or  settled  and  allowed.    What 
appellants  mean  by  the  final  account  in  this  connection  is 
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the  statement  furnished  under  the  direction  of  the  court  at 
the  hearing  of  the  petition  for  distribution.  And,  further,  it 
is  contended  that  the  court  had  no  jurisdiction  to  settle  and 
allow  said  account  without  notice  having  been  given  as  re- 
quired by  section  1633  of  the  Code  of  Civil  Procedure.  Sec- 
tion 1665  of  the  same  code,  relating  to  the  distrbution  of  the 
estate,  says  that:  "A  statement  of  any  receipts  and  dwburse- 
ments  of  the  executor  or  administrator,  since  the  rendition  of 
his  final  account,  must  be  reported  and  filed  at  the  time  of 
making  such  distribution ;  and  a  settlement  thereof,  together 
with  an  estimate  of  the  expenses  of  closing  the  estate,  must  be 
njade  by  the  court  and  included  in  the  order  or  decree,  or  the 
court  or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  refer  the  same  as  in  other  cases  of 
settlement  of  the  accounts."  This  statement  of  receipts  and 
disbursements  is  clearly  not  the  account  referred  to  in  section 
1633,  as  claimed  by  appellant,  nor  the  final  account  the  settle- 
ment of  which  must  precede  the  application  for  distribution. 
In  this  case  the  estate  was  in  a  conditon  for  distribution  at  the 
settlement  of  the  account,  April  15,  1897,  and  it  simply  re- 
mained in  the  hands  of  the  administrator  awaiting  the  result 
of  the  appeal  from  the  former  decree  of  distribution.  If  all 
accounts  or  statements  are  required  to  be  settled  in  advance  of 
an  application  for  distribution,  it  would  in  most  cases  result 
ill  preventing  any  distribution.  Upon  filing  the  petition  for 
distribution  contests  to  heirship  may  and  frequently  do  arise, 
and  months,  and  perhaps  a  year  or  more,  may  elapse  before 
such  contests  are  finally  settled.  In  the  meantime  receipts 
and  expenditures  go  on,  a  statement  of  which  should  be  fur- 
nished to  the  court  before  distribution  is  made  and  the  ex- 
ecutor or  administrator  discharged.  The  code  allows  these 
statements,  submitted  after  the  decree  of  distribution  is  ap- 
plied for,  to  be  settled  at  the  time  the  decree  is  made,  without 
notice,  or  the  court  may  order  notice  to  be  given,  and  refer  the 
same  for  settlement.  (Firebaugh  v.  Burbank,  121  Cal.  190.) 
Upon  filing  the  petition  of  the  public  administrator  to  be 
appointed  in  place  of  Lacefield,  resigned,  the  clerk  indorsed 
said  petition  in  said  estate  as  No.  835,  whereas  all  the  former 
proceedings  in  said  estate  had  been  under  the  number  743. 
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The  last  petition  for  distribution  on  the  part  of  the  respond- 
ent vms  filed  in  said  estate  under  the  number  743,  whereas  the 
statement  of  account  submitted  under  direction  of  the  court 
by  the  administrator  and  the  decree  of  distribution  were  filed 
and  made  under  No.  835,  and  the  contestants,  therefore,  make 
the  point  that  the  petition  is  in  one  proceeding,  and  the  set- 
tlement of  account  and- decree  of  distribution  on  another. 
There  is  nothing  in  this  contention.  There  is  but  one  estate, 
and  the  mere  fact  that  the  clerk  indorsed  different  papers 
with  different  numbers  can  make  no  difference.  They  all  be- 
long to  the  settlement  of  one  and  the  same  estate. 

The  contestants,  upon  the  expiration  of  the  year  from  the 
issuance  of  letters  of  administration  in  said  estate,  filed  a  peti- 
tion in  pursuance  of  section  1664  of  the  Code  of  Civil  Proced- 
ure to  determine,  heirship  in  their  favor,  which  proceeding 
was  pending,  but  not  at  issue,  at  the  time  of  the  order  and  der 
cree  of  distribution  appealed  from.  The  pendency  of  this 
proceeding  was  set  up  by  way  of  a  plea  in  abatement,  and  it 
is  contended  on  the  part  of  the  appellants  that  the  court  had 
no  jurisdiction  to  hear  and  determine  the  petition  for  distri- 
bution while  such  proceedings  were  pending  and  undeter- 
mined. This  contention  is  not  tenable.  The  section  in  ques- 
tion itself  states  that  nothing  therein  ''shall  be  construed  to 
exclude  the  right  upon  final  distribution  of  any  estate  to  con- 
test the  question  of  heirship,  title,  or  interest  in  the  estate  so 
distributed,  where  the  same  shall  not  have  been  determined 
under  the  provisions  of  this  section."  (See,  also.  In  re  Oxar- 
art,  78  Cal.  109;  Estate  of  Sheid,  mpra.) 

Appellants  make  objections  to  some  of  the  rulings  of  the 
court  at  the  hearing  of  the  petition  for  distribution,  but,  hav- 
ing failed  to  discuss  them  in  their  brief,  they  will  not  be  con- 
sidered by  the  coiui;. 

The  decree  of  distribution  and  order  denying  a  new  trial 
are  affirmed. 

Harrison^  J.^  and  Garoutte,  J.,  concurred. 
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A.   L   STEWART,   Respondent,   v.   W.   I.   HOLLINGS- 
WORTH,  Appellant. 

Sau  and  Exchange  or  Machines — False  Representations — ^Rescis- 
sion—Cancellation— Judgment  fob  Value. — In  an  action  to  en- 
loroe  the  recission  of  a  contract  for  the  exchange  of  street  sweep- 
ing machines  and  a  written  obligation  of  plaintiff  to  pay  an  agreed 
difference,  upon  the  ground  of  false  and  fraudulent  representa- 
tions made  by  the  defendant,  specifically  alleged  in  the  complaint, 
and  found  by  the  court  to  have  been  made,  and  to  have  induced 
the  contract,  where  it  appeared  that  the  defendant  had  taken  pos- 
session of  the  n.achine  delivered  oy  him,  and  refused  to  return  the 
written  obligation,  or  plaintiff's  machine,  the  value  of  which  was 
alleged  in  the  complaint,  the  court  may  render  judgment  for  the 
plaintiff  canceling  the  obligation,  and  for  the  recovery  of  the  value 
of  his  machine,  instead  of  for  its  possession,  as  prayed  for,  evi- 
dence and  a  finding  upon  the  subject  of  such  value  being  within 
the  case  made  by  the  complaint,  and  within  the  issue. 

Id. — ^Appeal  from  Judgment — ^Absence  of  Evidence — Findings — 
Omission. — ^Upon  an  appeal  from  the  judgment  taken  upon  the 
judgment-roll  alone,  without  any  bill  of  exceptions,  or  showing  of 
what  evidence  was  given,  the  findings  made  are  conclusive;  and 
the  omission  to  make  findings  upon  issues  presented  by  a  cross- 
complaint  is  not  ground  for  a  reversal  of  the  judgment. 

Id. — Cross-complaint — Conditional  Sale— Retaking  Possession- 
Credit  for  Price — Findings — Loss  of  Claim. — Under  a  cross- 
complaint  averring  that  by  the  terms  of  the  sale  to  the  plaintiff  the 
title  to  the  machine  was  to  remain  in  defendant  until  fully  paid 
for,  and  thai  he  took  possession  for  default  in  payment,  and  resold 
it  for  pjaintiff's  account,  and  also  that  the  machine  was  by  the 
agreement  to  be  held  by  plaintiff  as  security  for  payment  of  the 
price  to  the  defenoant,  findings  which  show  that  the  latter  aver- 
ment is  untrue,  and  that  the  contract  to  pay  the  price  was  ob- 
tained by  fraud  and  false  representations,  as  alleged  in  the  com- 
plaint, establish  that  defendant  had  no  further  claim  for  the  price 
when  he  took  possession  of  the  machine.  Such  cross-complaint  is 
covered  by  the  complaint  and  the  findings  made  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
CXXIX.  Cal.— 12 
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Dillon  &  Dunning,  for  Appellant. 

Kendrick  &  Knott,  for  Respondent 

HARRISON,  J.— It  is  alleged  in  the  complaint  herein  that 
the  defendant  represented  to  the  plaintiff  that  a  certain  street 
sweeping  machine  was  in  every  respect  first-daas  and  well 
adapted  for  sweeping  streets,  and  had  been  thoroughly  tested 
as  such  and  found  satisfactory ;  that  by  reason  of  such  repre- 
sentations the  plaintiff  was  induced  to  enter  into  a  contract 
with  the  defendant,  whereby  the  defendant  promised  to  sell 
the  machine  to  him,  and  the  plaintiff,  as  the  consideration 
therefor,  agreed  to  and  did  deliver  to  the  defendant  another 
street  sweeping  machine  of  the  value  of  two  hundred  and 
twenty-five  dollars,  together  with  his  written  obligation  to  pay 
the  defendant  four  hundred  dollars,  and  that  he  had  paid  the 
sum  of  seventy-seven  dollars  and  fifty  cents  thereon ;  that  the 
said  representations  of  the  defendant  were  false  and  fraudu- 
lent, and  were  known  by  him  to  be  such,  and  were  made  for 
the  purpose  of  inducing  the  plaintiff  to  enter  into  said  con- 
tract, and  with  the  intention  of  defrauding  and  cheating  the 
plaintiff;  that  as  soon  as  the  plaintiff  ascertained  that  said 
representations  were  false  he  notified  the  defendant  of  his 
rescission  of  the  contract,  and  offered  to  return  to  him  all  that 
he  had  received  thereunder,  and  demanded  the  return  of  the 
machine  delivered  by  him  to  the  defendant,  together  with  the 
aforesaid  written  obligation  ;that  the  defendant  had  taken  pos- 
session of  the  machine  received  by  the  plaintiff,  but  had  not 
returned  the  written  obligation  or  the  machine  received  by 
him  from  the  plaintiff.  Plaintiff  thereupon  asked  judgment 
for  the  rescission  of  the  contract,  and  that  the  written  obliga- 
tion be  canceled  and  delivered  to  him,  and  that  he  be  entitled 
to  the  possession  of  the  machine  delivered  by  him  to  defend- 
ant, and  also  for  the  sum  of  seventy-seven  dollars  and  fifty 
cents.  In  his  answer  the  defendant  denied  the  greater  part 
of  the  allegations  of  the  complaint,  and  in  addition  thereto 
made  a  cross-complaint  against  the  plaintiff  to  the  effect  that 
he  had  made  a  conditional  sale  of  the  machine  to  the  plain- 
t  iff,  by  the  terms  of  which  the  plaintiff  was  to  pay  four  hun- 
dred dollars  therefor  in  installments,  and  that  until  full  pay- 
ment thereof  the  title  to  the  machine  should  remain  in  the  de- 
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feiidant,  and  in  the  meantime  the  machine  should  be  held  by 
the  plaintiff  in  trust  as  security  for  the  payment  of  said  in- 
stallments, and  that  in  case  of  default  in  such  payment  the 
plaintiff  would  on  request  return  the  machine  to  the  defend- 
ant ;  that  the  plaintiff  did  not  pay  said  installments  of  money, 
or  either  of  them,  and  that  the  defendant  had  taken  posses- 
sion of  the  machine  and  sold  it  for  the  account  of  the  plaintiff 
for  the  sum  of  one  hundred  dollars.  He  thereupon  asked 
judgment  against  the  plaintiff  for  the  sum  of  three  hundred 
dollars.  The  cause  was  tried  by  the  court  and  findings  made 
that  all  the  allegations  in  the  complaint  were  true,  except  that 
the  value  of  the  machine  delivered  by  the  plaintiff  to  the  de- 
fendant was  one  hundred  and  seventy-five  dollars  instead  of 
two  hundred  and  twenty-five,  and  that  there  was  no  agree- 
ment between  the  parties  by  which  the  machine  received  by 
the  plaintiff  from  the  defendant  should  be  held  by  the  plain- 
tiff in  trust  or  as  security  to  the  defendant  for  the  payment  of 
any  sum  of  money  whatever.  Judgment  was  thereupon  ren- 
dered in  favor  of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  one  hundred  and  seventy-five  dollars,  and  for  the 
cancellation  and  delivery  to  the  plaintiff  of  the  written  obliga- 
tion given  by  him  to  the  defendant,  and  that  the  defendant 
take  nothing  by  his  cross-complaint.  The  defendant  has  ap- 
pealed from  this  judgment  upon  the  judgment-roll  alone, 
without  any  bill  of  exceptions. 

Upon  the  facts  alleged  in  the  complaint  the  right  of  the 
plaintiff  to  a  recovery  is  clear.  The  defendant  does  not  deny 
that  he  received  the  machine  from  the  plaintiff,  nor  does  he 
deny  that  after  he  had  received  back  from  the  plaintiff  the 
machine  delivered  by  him,  he  refused  upon  the  plaintiff's  de- 
mand to  return  the  machine  received  from  the  plaintiff  or  the 
written  obligation.  In  the  absence  of  the  evidence  thereon, 
the  finding  of  the  court  that  the  machine  was  of  the  value  of 
one  hundred  and  seventy-five  dollars  is  conclusive,  and  the 
judgment  against  the  defendant  for  this  amount  was  properly 
rendered.  The  defendant  had  answered  the  complaint,  and  it 
was  competent  to  receive  evidence  upon  that  subject,  and  it 
was  within  the  case  made  by  the  complaint,  and  within  the 
Issue,  to  give  judgment  for  the  value  of  the  machine  rather 
than  for  its  possession.     (Code  Civ.  Proc,  sec.  580.)     The 
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failure  of  the  court  to  give  judgment  for  the  seventy-seven 
dollars  and  fifty  cents  paid  to  the  defendant  by  the  plaintiff 
might  have  been  objected  to  by  the  plaintiff,  but  the  defend- 
ant has  no  reason  to  complain  of  this  omission. 

In  the  absence  of  any  bill  of  exceptions  or  other  showing 
that  evidence  was  given  upon  the  issues  presented  by  the 
eross-complaint,  the  omission  of  the  court  to  make  findings 
upon  such  issues  is  not  a  ground  for  the  reversal  of  the  judg- 
ment. {Himmelman  v.  Henry,  84  Cal.  104;  Winslow  v, 
Gohransen,  88  Cal.  450;  Klokke  v.  Escailler,  124  Cal.  297.) 

It  may  be  added  that  the  facts  alleged  in  the  cross-com- 
plaint are  not  inconsistent  with  those  alleged  in  the  plaintiff's 
complaint,  except  as  to  the  averment  that  the  machine  was  to 
be  held  by  the  plaintiff  in  trust  as  security  to  the  defendant 
for  the  payment  of  its  price,  and  the  court  found  that  this  al- 
legation was  not  true.  The  defendant  alleges  that  by  the 
terms  of  his  sale  to  the  plaintiff  the  title  to  the  machine  was 
to  remain  in  him  until  fully  paid  for.  Consequentl j;  when 
he  took  possession  of  it  he  had  no  further  claim  upon  the 
plaintiff  for  its  price,  if,  as  found  by  the  court,  the  plaintiff's 
agreement  to  pay  for  it  had  been  obtained  by  fraud  and  false 
representations. 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 


[L.  A.  No.  013.    Department  One.--Jul7  18,  1900.] 

W.  S.  HOOK,  Manager,  Respondent,  v.  LOS  ANGELES 

RAILWAY  COMPANY,  Appellant. 

Btuebt  Railwat— Common  Use  of  Stbeet  bt  Two  Lnna-'GoKaTBUG- 
TiON  OF  Code — Obiqinal  Expense — ^Reasonable  Value. — Section 
499  of  the  Civil  Code,  which  provides  for  the  joint  use  of  part  of 
the  same  street,  not  exceeding  five  blocks,  by  two  lines  of  street 
railway  operated  under  different  managements,  "each  paying  an 
equal  portion  for  the  construction  of  the  tracks  and  appurtenances 
used  by  them  jointly/'  as  applied  prospectively  to  a  ease  where  no 
track  has  been  constructed,  leaves  it  to  the  lines  to  agrae  aa  to  the 
construction  thereof,  tne  expense  of  which  is  to  be  equally  borne; 
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but  the  section  ako  extends  to  a  cose  where  one  line  has  already 
constructed  and  used  its  track,  and  another  line  seeks  to  use  it 
nnder  the  statute,  in  which  case  the  latter  is  not  required  to  pay 
one-half  the  original  expense  of  its  construction,  but  only  one-half 
of  its  reasonable  yalue  at  the  time  of  permission  to  use  it. 

Id. ^Pbesent  Cobt  of  MATEBiALfi. — ^Where  the  court  allowed  and  re- 
quired the  payment  oy  the  new  line  of  one-half  of  what  would  have 
been  the  present  cost  of  the  new  material  used  hi  the  track  and  ap- 
purtenances at  the  time  of  its  decree,  in  the  absence  of  any  other 
evidence  of  the  reasonable  value  of  the  same  at  that  time,  the  allow- 
ance of  such  cost  is  sufficient  proof  that  that  was  its  reasonable 
value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.   Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicknell,  Gibson  &  Trask,  for  Appellant 

Edwin  H.  Lamme,  for  Respondent 

HARRISON,  J.— In  March,  1897,  the  defendant,  under 
and  by  virtue  of  a  franchise  granted  to  it  by  the  city  of  Los 
Angeles,  constructed  and  has  since  maintained  and  operated 
by  electricity  a  double-track  street  railroad  along  several 
streets  in  said  city,  including  a  portion  of  Seventh  street  In 
August  of  that  year  the  plaintifiF,  to  whom  the  city  had  pre- 
viously granted  a  franchise  to  construct  and  operate  a  street 
railroad  on  certain  streets  therein,  including  four  blocks  from 
Lake  to  Rampart  streets  upon  the  portion  of  Seventh  street 
occupied  by  the  defendant,  applied  to  the  defendant  for  per- 
mission to  intersect  the  tracks  and  appurtenances  constructed 
by  it  on  said  portion  of  Seventh  street,  and  to  operate  thereon 
cars  along  the  tracks  of  the  defendant  and  tendered  to  the  de- 
fendant tiie  sum  of  eighteen  hundred  and  sixty-seven  dollars 
and  fifty  cents,  as  one-half  of  the  cost  of  constructing  the 
same  along  said  portion  of  the  street.  The  defendant  refused 
to  grant  the  request,  and  the  plaintiff  thereupon  brought  the 
present  action  to  obtain  an  order  authorizing  him  to 
make  such  intersection  and  to  use  the  tracks  and  appurten- 
ances jointly  with  the  defendant,  and  that  the  court  should 
determine  the  amount  of  money  to  be  paid  therefor  by  the 
defendant.    The  court  found  that  the  construction  of  that 
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portion  of  the  defendant's  road  which  the  plaintiff  seeks  the 
right  to  enter  upon  and  use  cost  the  defendant  five  thousand 
nine  hundred  and  sixty-eight  dollars  and  ninety-eight  cente ; 
that  the  rails  used  in  said  construction  were  purchased  by  the 
defendant  in  the  fall  of  1895,  and  were  not  purchased  espe- 
cially to  be  used  in  the  construction  of  this  road,  but  were 
carried  and  held  by  it  as  a  part  of  its  stock  of  supplies  to  be 
used  in  connection  with  the  street  railroads  belonging  to  it ; 
that  the  material  used  by  it  in  said  construction  would  have 
cost  if  purchased  at  the  time  of  the  construction,  to  wit, 
in  March,  1897,  four  thousand  eight  hundred  and  seventy 
dollars  and  eight  cents.  The  only  items  upon  which  there 
was  any  variance  between  what  they  cost  to  the  defendant 
when. purchased  by  it,  and  what  they  would  have  cost  if  pur- 
chased by  it  at  the  time  of  the  construction,  were  the  rails 
in  which  there  was  a  difference  in  cost  of  nine  hundred  and 
twenty  dollars,  and  the  ties,  in  which  there  was  a  difference 
in  cost  of  seventy-nine  dollars. 

Upon  these  facts  the  court  held  that  upon  payment  to  the 
defendant  of  the  sum  of  two  thousand  four  hundred  and 
thirty-five  dollars  and  four  cents  the  plaintiff  had  the  right 
to  intersect  the  defendant's  road  and  connect  his  own  road 
therewith  and  use  the  same  jointly  with  the  defendant. 
Plaintiff  thereupon  paid  this  amount  into  court  for  the  use 
of  the  defendant,  and  a  decree  was  entered  in  his  favor  ac- 
cordingly. From  this  judgment  the  defendant  has  appealed 
bringing  the  cause  here  upon  the  judgment-roll  alone. 

Section  499  of  the  Civil  Code  is  as  follows:  "Two  lines  of 
street  railway  operated  under  different  managements  may  be 
permitted  to  use  the  same  street,  each  paying  an  equal  por- 
tion for  the  construction  of  the  tracks  and  appurtenances 
used  by  said  railways  jointly;  but  in  no  ca«?c  must  two  line^s 
of  street  railway  operated  under  different  managements  use 
the  same  street  or  tracks  for  a  distance  of  more  than  five 
blocks  consecutively." 

The  sole  question  involved  in  this  appeal  is  the  construc- 
tion to  be  given  to  this  section.  Its  language  is  not  free  from 
ambiguity,  but  we  are  of  the  opinion  that  the  superior  court 
correctly  construed  it  in  its  application  to  the  present  case. 
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The  section  is  in  its  terms  prospective  for  each  of  the  two- 
lines  of  street  railway,  and,  literally  construed,  applies  to  a 
case  where  permission  is  given  to  them  to  use  a  street  in  which 
no  track  has  yet  been  constructed.  In  such  a  case  the  con- 
struction of  the  track  and  appurtenances  would  be  a  matter 
of  contract  between  the  two  lines,  under  which  the  expense 
of  the  construction  would  be  borne  in  accordance  with  the 
provisions  of  the  section.  A  proper  interpretation  of  the 
section,  however,  extends  its  provisions  to  a  case  in  which 
a  franchise  is  granted  to  operate  a  street  railway  over  a  por- 
tion of  a  street  on  which  another  railway  has  already  been 
constructed  and  is  in  operation.  The  section  itself  does  not 
use  the  term  "cost"  or  "value"  in  defining  the  rights  and 
obligations  of  the  two,  but  states  that  each  shall  pay  an  equal 
portion  "for  the  construction,"  without  specifying  of  what 
the  "portion"  consists.  This  ellipsis  may  be  reasonably  sup- 
plied by  holding  that  the  legislature  intended  that  in  the 
absence  of  some  unusual  or  controlling  circumstance  each 
should  contribute  one-half  of  what  would  be  the  reasonable 
expense  "for  the  construction,"  if  at  the  time  the  right  to 
use  the  same  is  sought  both  lines  were  for  the  first  time 
preparing  to  make  a  joint  use  of  the  street,  and  to  construct 
tracks  and  appurtenances  thereon.  It  would  be  manifestly 
unjust  to  require  payment  of  one-half  of  the  money  which 
may  have  been  paid  for  the  construction  of  the  tracks  and 
appurtenances  which  have  become  greatiy  dilapidated,  or 
which  may  have  been  constructed  at  a  time  when  materials 
were  much  more  expensive.  The  owner  of  the  road  that  had 
been  thus  constructed  would  receive  the  full  compensation 
intended  by  the  statute  if  he  should  be  paid  one-half  of  the 
value  of  the  track  and  appurtenances  at  the  time  the  other 
is  ijermitted  to  make  use  of  them. 

The  court  allowed  to  the  defendant  herein  one-half  of  what 
would  have  been  the  cost  of  the  material  at  that  time,  and^ 
in  the  absence  of  any  other  evidence  thereon,  this  was  suffi- 
cient evidence  that  that  was  its  reasonable  value. 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred* 
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[L.  A.  No.  777.    Dep«riment  One.— July  18,  1900.] 

EMILY  J.  HIGGINS,  Respondent,  ▼.  SAN  DIEGO  SAV- 
INGS  BANE;  AppeUanb 


Appeal — ^Retubai:.  to  Stbikb  Out  luiKLKyAifT  Mattei — ^iDBinmoATiON 
ur  Bjeoord. — ^In  the  record  upon  appeal  from  an  order  refusing  a 
motion  to  strike  out  certain  parts  of  a  complaint  as  redundant, 
unnecessary,  and  irrelerant,  which  are  referred  to  in  the  motion  by 
page  and  line  of  the  pleading,  the  transcript  should  identify  the 
matter  to  which  the  motion  was  addressed. 

Id.~Harmt.ic8b  Ebbob.— Where  the  record  shows  that  the  oauae  was 
tried  upon  its  merits,  and  that  no  substantial  right  could  have 
been  affected  by  the  ruling  of  the  court  in  refusing  to  strike  out 
immaterial  matter  which  should  have  been  stricken  out  as  irrele- 
ant,  the  error  will  be  deemed  harmless,  and  in  soeh  case  the  judg- 
ment will  not  be  reversed. 

Id. — ^UmrscESBABT  Fikdivob — ^Adhibsiokb  a  PuunnroB. — ^Undenied 
allegations  of  the  complaint  require  no  findings;  but  it  is  not  error 
to  make  such  findings,  and  it  cannot  be  assumed  that  such  findings 
were  purposely  made  burdensome  upon  the  appellant. 

FOBECLOSUBB — ANNUITY  OF  WiFB   CHABGED   UpON   HUSBAKD'B      LaNI>— 

PuBCHASE  bt  Subsequent  Mobtoaoee — Futube  Installments — 
Becx>nd  Action. — A  wife  who  nas  foreclosed  a  lien  for  installments 
due  upon  a  life  annuity  charged  upon  her  husband's  land  by  an 
agreement  of  separation,  and  has  purchased  part  of  the  land  in  sat- 
isfaction thereof,  under  a  decree  which  allowed  a  subsequent  mort- 
gagee to  sell  the  land  subject  to  the  wife's  lien,  but  which  did  not 
provide  for  future  installments,  or  for  sales  upon  motion,  may 
maintain  a  second  action  against  such  mortgagee,  who  purchases 
the  land  subject  to  her  lien,  to  sell  other  portions  thereof  for  fur- 
ther installments  which  have  become  due  upon  the  annuity. 

Id. — Peactioe  Upon  Fobeclosube  fob  Pabt  of  Debt— judicial  Asceb- 
TAiNMENT  OF  FuTUBE  Debt. — Upou  foreclosure  of  a  lien  or  part 
of  a  debt  which  has  fallen  due,  if  the  decree  judicially  ascertains 
and  adjudicates  the  amounts  of  the  debt  yet  to  fall  due,  and 
.  makes  provision  for  applying  to  the  court  upon  motion  for  sale  of 
more  of  the  premises  charged  with  the  lien  to  satisfy  the  same, 
the  proper  practice  is  to  file  a  motion  in  the  cause  reciting  the 
proceedings  and  alleging  that  other  installments  of  the  debt  have 
become  due,  and  asking  for  a  sale  of  the  property.  But  when  there 
is  no  such  judicial  ascertainment  or  provision  in  the  decree,  such 
motion  is  not  proper,  and  a  second  action  should  be  brought  to 
sell  other  portions  of  the  land  for  a  portion  of  the  debt  whidi 
has  subsequently  become  due. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.   J.  W.  Hughes,  Judge. 
The  facts  are  stated  in  the  opinion. 
N.  H.  Conklin,  for  Appellant 
A.  H.  Sweety  for  Respondent 

CHIPMAN,  J. — Action  to  enforce  the  Hen  upon  real 
estate  created  by  a  contract  entered  into  by  plaintiff  and  her 
husband  to  live  separate  and  apart.  Plaintiff  had  judgment, 
from  which  defendant  appeals.  The  record  is  here  on  bill  of 
exceptions. 

On  April  9,  1891,  plaintiff  and  her  husband,  H.  M.  Hig- 
gins,  entered  into  an  agreement  to  live  separate  and  apart, 
and  H.  agreed  therein  to  pay  plaintiff  a  certain  annuity 
during  her  life,  payment  to  be  in  definite  installments.  By 
the  terms  of  the  agreement  the  sums  agreed  to  be  paid  were 
made  a  lien  on  the  real  estate  of  H.  On  April  24,  1895,  H. 
mortgaged  his  real  estate  to  defendant.  On  December  1, 
1896,  he  being  in  default  on  his  contract  with  plaintiff,  she 
commenced  an  action  to  foreclose  her  lien.  Defendant  in 
this  action  appeared  and  answered^  and  by  cross-complaint 
in  that  action  sought  the  foreclosure  of  its  mortgage.  A  de- 
cree was  entered  foreclosing  defendant's  mortgage,  and  also 
foreclosing  plaintiff's  contract  for  the  amount  then  due 
thereon.  Defendant  caused  the  property  to  be  sold  under  the 
decree  in  its  favor,  subject  to  the  lien  of  plaintiff,  became 
the  purchaser  and  obtained  a  deed  prior  to  the  commence- 
ment of  this  present  action.  The  decree  in  the  foreclosure 
action  referred  to  above  was  af&rmed  here  on  appeal.  (Hig- 
gins  V.  Higgins,  121  Cal.  487.*)  After  the  sale  to  defendant, 
plaintiff,  under  the  decree,  sold  a  portion  of  the  land  de- 
scribed in  defendant's  mortgage. 

On  October  6,  1898,  plaintiff  commenced  this  action,  al- 
leging that  there  had  become  due  under  the  terms  of  the 
separation  contract  the  sum  of  eleven  hundred  and  twenty- 
three  dollars  and  fifty  cents,  making  the  bank,  as  the  pur- 
chaser subject  to  her  lien,  the  sole  defendant  In  the  com- 
plaint the  entire  proceedings  in  the  first  action  are  set  forth. 

1  66  Am.  St.  Rep.  67 
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1.  Appellant  made  a  motion  to  strike  out  all  this  matter 
as  redundant  and  unnecessary  and  irrevelant.  We  find  the 
same  difficulty  here  which  has  often  heen  pointed  out  by  the 
court,  to  wit,  failure  to  identify  in  the  transcript  the  portions 
of  the  pleading  referred  to  in  the  motion.  What  was  plain 
enough  to  the  trial  judge  when  the  motion  was  made  is 
obscure  and  uncertain  here,  because  a  reference  to  the  manu- 
script pleadings,  by  page  and  line,  does  not  identify  the 
printed  transcript.  Conceding,  however,  that  the  matter  in 
the  complaint  and  in  the  supplemental  complaint  attempted 
to  be  referred  to  was  unnecessary,  it  does  not  follow  that  the 
refusal  to  strike  it  out  is  sufficient  ground  for  reversal  of  the 
judgment.  The  cause  was  tried  upon  its  merits,  and  it  aj)- 
pears  that  no  substantial  right  was  affected  by  the  ruling  of 
the  court.  In  such  case  the  judgment  will  not  be  reversed. 
(Sloane  v.  Southern  Cal  Ry,  Co.,  Ill  Cal.  668.)  In  the  cases 
cited  by  appellant  the  rule  was  correctly  stated  to  be  that  im- 
material matter  appearing  in  a  complaint  should  be  stricken 
out  as  irrelevant.  But  the  cases  cited  do  not  suggest  that 
the  refusal  of  the  court  to  follow  this  very  proper  rule  is 
necessarily  prejudicial  error.  | 

2.  Appellant  complains  that  certain  findings  were  unnec- 
essary because  they  follow  certain  allegations  of  the  com- 
plaint, which  are  not  denied ;  and  it  is  claimed  that  these  find- 
ings were  inserted  for  the  same  reason  that  the  complaint  and 
supplemental  complaint  contained  unnecessary  matter,  to 
wit:  'To  make  it  so  burdensome  upon  appellant  to  appeal 
that  it  would  be  deprived  of  that  resort  for  the  correction  of 
errors.^'  It  is  true  that  undenied  allegations  in  the  com- 
plaint require  no  findings,  as  has  been  often  held,  but  it  is 
not  error  to  make  such  findings.  We  cannot  assume  that 
the  findings  complained  of  were  purposely  made  burden- 
some from  the  fact  that  they  were  immaterial  or  unneces- 
sary. 

3.  It  is  claimed  that  the  action  was  unnecessary  and  con- 
trary to  the  provisions  of  section  728  of  the  Code  of  Civil  Pro- 
cedure. (Citing  Bank  of  Napa  v.  Godfrey,  77  Cal.  612.)  The 
contention  is  that  there  had  already  been  one  action  on  the 
'^ntract,  and  plaintiff  should  have  proceeded  by  motion  in 

'  action  for  an  order  to  sell  to  satisfy  the  amounts  falling 
ince  the  first  action  was  brought.    Section  728  provides 
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that  where  '^the  debt  for  which  the  mortgage,  lien,  or  encum- 
brance is  held  is  not  all  due,  so  soon  as  sufficient  of  the  prop- 
erty has  been  sold  to  pay  the  amount  due,  with  costs,  the  sale 
must  cease;  and  afterward,  as  often  as  more  becomes  due,  for 
principal  or  interest,  the  court  may,  on  motion,  order  more  to 
be  sold."  It  was  held  in  McDougal  v,  Downey,  45  Cal.  165, 
where  a  mortgage  was  given  to  secure  the  payment  of  money 
on  a  contract  not  unlike  the  one  here,  and  the  mortgage  was 
foreclosed  as  to  one  of  the  installments  that  became  due,  that 
a  second  suit  could  be  maintained  notwithstanding  the  former 
action.  The  reason  given  was  that  the  demand  for  which  the 
second  action  was  brought  had  not  arisen  when  the  first  ac- 
tion was  commenced ;  that  ita  amount  had  never  been  judi- 
cially ascertained,  and  no  relief  could  be  had  under  the  pro- 
visions of  section  248  of  the  practice  act,  which  was  the  same 
as  section  728  of  the  Code  of  Civil  Procedure.  In  the  Bank  of 
Napa  case,  relied  on  by  appellant,  there  was  a  foreclosure  for 
that  part  of  the  principal  and  interest  of  the  note  which  at  the 
time  had  become  due ;  the  court  iu  its  decree  adjudged  that 
there  were  certain  installments  of  interest  to  become  due  at 
periods  stated,  and  also  that  the  principal  would  be  due  at  a 
stated  period,  and  the  decree  made  provision  "that  hereafter 
as  more  shall  become  due,  according  to  the  terms  of  said  note 
and  mortgage,  and  remain  unpaid,  the  plaintiff  may  apply  to 
the  court  for  a  decree  that  more  of  the  mortgaged  premises  be 
sold  to  satisfy  the  same."  There  was  an  adjudication  of  the 
amounts  yet  to  fall  due  and  provision  made  in  the  decree  for 
the  plaintiff  to  apply  to  the  court  for  further  sale  of  the  prop- 
erty. It  was  held  here  that  the  decree  was  proper,  and  that 
the  proper  practice  is  in  such  a  case,  when  further  install 
ments  of  the  debt  fall  due,  to  file  a  motion  in  the  case  reciting 
the  proceedings  therein,  alleging  that  other  installments  have 
become  due,  and  asking  for  a  sale  of  the  property.  In  the 
case  of  Higgins  v,  Higgins,  supra,  the  court  at  that  trial  did 
not  determine  that  any  sums  would  be  due  in  the  future  un- 
der contract,  and  no  provision  was  made  in  the  decree  for  any 
future  sales  of  property  to  meet  installments  yet  to  become 
due. 
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We  do  not  think  in  such  a  case  the  mortgagee  is  compelled 
to  resort  to  a  motion,  under  section  728,  supra,  nor,  indeed, 
would  it  be  proper  for  him  to  do  so.  (McDougal  v,  Downey, 
supra,)  But  where  in  the  decree  provision  is  made  for  future 
sales  to  enforce  payments  which  the  court  has  in  its  decree  de- 
termined will  be  due  in  the  future,  the  simpler  and  less  expen- 
sive mode  of  procedure  is  as  provided  by  section  728,  supra, 
and  as  approved  in  Bank  of  Napa  v.  Godfrey,  supra.  The 
course  pursued  in  the  present  action  we  think  the  proper  prac- 
tice. 

It  is  advised  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Van  Dyke,  J.,  McFarland,  J.,  Garoutte,  J. 


[S.  F.  No.  1398.    Department  One.— July  18,  1900.] 

WALTER  H.  LINFORTH,  Appellant,  v.  GEORGE  E. 
WHITE  et  al.,  Defendants.  JAMES  M.  COSTIGAN, 
Respondent. 

A  ppEAi/— Dismissal — Service  of  Notice — Insufficient  Affidavit. — 
An  affidavit  of  service  of  the  notice  of  appeal  must  show  a  stilct 
compliance  with  the  provisions  of  the  statute;  otherwise  it  is  in- 
sufficient to  establish  the  fact  of  service;  and  in  the  absence  of  suf- 
ficient proof  of  the  fact  of  service  of  the  notice,  the  appeal  must  be 
dismissed. 

Id. — Insufficient  Pboof  of  Service  bt  Mail — ^Residence  of  Attob- 
NETS. — An  affidavit  of  service  by  mail  of  the  notice  of  appeal  must 
show  that  the  attorney's  for  the  appellant,  whose  duty  it  is  to  make 
the  service,  and  the  attorneys  for  the  respondent,  upon  whom  it  is 
to  be  served,  reside  in  different  places,  between  which  there  is  a 
regular  communication  by  mail;  and  an  affidavit  of  service  by 
mail  made  by  a  third  person,  which  fails  to  show  the  residence  of 
the  attorneys  for  the  appellant^  is  insufficient. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  Mendocino  County  setting  aside  portion  of  a  sale 
made  under  a  decree  of  foreclosure.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  Q.  White,  and  George  A.  Sturtevant,  for  Appellant. 

Seawell  &  Pemberton,  and  Barclay  Henley,  for  Respond- 
ent. 

THE  COURT.— Respondent  insists  that  the  appeal  in  this 
ease  should  be  dismissed  on  the  ground  that  there  was  no 
service  of  the  notice  of  appeal. 

The  appeal  is  taken  from  an  order  made  by  the  Superior 
court  of  Mendocino  county,  September  21, 1897,  setting  aside 
so  much  of  a  sale  under  a  decree  of  foreclosure  and  sale  as 
embraced  the  land  included  in  the  mortgage  of  Costigan  and 
not  included  in  the  mortgage  belonging  to  Linforth,  on  the 
ground  that  said  sale  as  to  such  portion  was  grossly  inade- 
quate in  price,  and  was  made  without  the  knowledge  of  Costi- 
gan or  his  attorneys,  and  without  any  notice  to  either.  At  the 
hearing  of  the  motion  in  which  said  order  was  entered  Costi- 
gan, the  moving  party,  was  represented  by  Messrs.  Seawell  & 
Pemberton  and  Barclay  Henley  as  his  attorneys,  and  Lin- 
forth, the  plaintiff  in  said  action  and  purchaser  at  the  said 
sale,  was  represented  by  J.  Q.  White  and  George  A.  Sturte- 
vant as  his  attorneys.  Linforth  as  appellant,  and  Costigan  as 
respondent,  are  the  parties  to  this  appear,  and  have  appeared 
by  the  same  attorneys  who  represented  them  in  the  court  be- 
low at  the  hearing  of  the  motion — ^wherein  the  order  appealed 
from  was  entered.  The  only  proof  of  the  attempted  service 
on  the  respondent  of  the  notice  of  appeal  herein  is  contained 
in  the  following  affidavit: 

"[Title  of  Court  and  Cause.] 

"State  of  California,  ) 

>  ss. 
"City  and  County  of  San  Francisco,    j 

"Lewis  W.  Martin,  having  been  duly  sworn,  says :  That  at 
all  the  times  hereinafter  mentioned  I  was  a  white  male  citizen 
and  resident  of  the  city  and  county  of  San  Francisco,  state  of 
California,  over  the  age  of  twenty-one  years,  not  a  party  to  or 
interested  in  the  above-entitled  action,  and  competent  to  be  a 
witness  upon  the  hearing  of  any  proceeding  therein. 

"That  at  the  city  and  county  of  San  Francisco,  state  of  Cal- 
ifornia, on  the  twentieth  day  of  November,  1897, 1  personally 
served  the  notice  of  appeal  of  Walter  H.  Linforth,  as  plaintiff, 
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and  Walter  H.  Linforth^  as  purchaser,  from  the  order  made 
and  entered  in  said  action  on  the  twenty-first  day  of  Septem- 
ber, 1897,  granting  the  motion  of  the  defendant  Costigan  to 
set  aside  the  sale  made  by  the  sheriff  on  the  sixth  day  of 
March,  1897,  and  setting  aside  said  sale,  upon  Messrs.  Sea- 
wcU  &  Pemberton,  attorneys  for  the  defendant  James  M.  Cos- 
tigan, by  personally  depositing  in  the  general  postoffioe  of  the 
United  States  at  San  Francisco,  California,  on  said  twentieth 
day  of  November,  1897,  a  true  and  correct  copy  of  said  notice 
of  appeal.  That  said  notice  of  appeal  was  inclosed  in  an  en- 
velope, with  the  postage  thereon  fully  prepaid,  and  said  en- 
velope plainly  addressed  to  Messrs.  Seawell  A  Pemberton,  at- 
torneys at  law,  Ukiah,  Mendocino  county,  California,  and 
that  at  said  time  Ihe  office  and  residences  of  said  Seawell  & 
Pemberton  were  at  the  said  town  of  Ukiah,  county  and  state 
aforesaid,  and  that  at  said  time  there  was  a  direct  and  daily 
communication  by  mail  between  the  said  San  Francisco,  Cali- 
fornia, and  the  said  town  of  Ukiah." 

There  is  nothing  in  the  affidavit  showing  any  connection 
between  affiant  and  appellant,  or  the  attorneys  of  the  appel- 
lant, or  for  whom,  or  by  whose  authority  he  mailed  the  letter 
mentioned  in  the  affidavit. 

''An  appeal  is  taken  by  filing  with  the  derk  of  the  court  in 
which  the  judgment  or  order  appeled  from  is  entered  a  notice 
stating  the  appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the  adverse  party  or 
his  attorney."  (Code  Civ.  Proc,  sec.  940.)  Personal  service 
of  notice  is  made  as  directed  in  the  Code  of  Civil  Procedure, 
section  1011.  Substituted  service  is  made  as  directed  in  the 
sections  following.  "Service  by  mail  may  be  made  where  the 
person  making  the  service  and  the  person  on  whom  it  is  to  be 
made  reside  or  have  their  offices  in  different  places,  between 
which  there  is  a  regular  communication  by  mail."  "In  case 
of  service  by  mail  the  notice  or  other  paper  must  be  deposited 
in  the  postoffice  addressed  to  the  person  on  whom  it  is  to  be 
served  at  his  office  or  place  of  residence,  and  the  postage 
paid."  (Code  of  Civ.  Proc,  sees.  1012,  1013.)  In  this  case 
the  respondent,  Costigan,  had  appeared  by  attorneys,  and  in 
such  case  the  notice  was  required  to  be  served  on  them.  (Code 
Civ.  Proc,  sec  1015.)    The  affidavit  states  that  the  respond- 


July,  1900.]  Ijnpokth  v.  White.  191 

cut's  attorneys,  to  whom  the  notice  was  mailed,  resided  in 
Vkiah,  Mendwino  iMuinty.  And  it  does  not  appear  but  that 
appellant  and  hi^  attorneys  also  resided  there,  where  the  case 
was  tried  and  the  order  complained  of  made  and  entered;  in 
fact  there  is  nothing  to  show  where  appellant  or  his  attorneys 
resided.  Service  by  mail  is  good  only  where  the  person  mak- 
ing the  service  and  the  person  on  whom  it  is  to  be  made  reside 
in  different  places,  l)etween  which  there  is,regular  mail  com- 
munication; and  the  affidavit  of  service  must  show  a  strict 
compliance  with  these  pro\'isions  of  the  statute,  or  otherwise 
the  evidence  is  insufficient  to  establish  the  fact  of  service. 

In- People  v.  Alameda  etc.  Co.,  30  Cal.  182,  it  is  said  that 
the  New  York  statute  regulating  the  mode  of  serving  notice 
and  papers  is  the  same  as  our  practice,  and  that  "the  courts  of 
that  state  have  uniformly  held  that  a  party  relying  upon  a 
service  by  mail,  or  otherwise  than  by  actual  service  on  the 
proper  person,  must  show  a  strict  compliance  with  the  re- 
quirements of  the  statute."  (Citing  a  number  of  cases  from 
that  state.) 

In  Moore  v.  Besse,  35  Cal.  184,  the  affidavit  of  service  was 
made  by  a  third  party  instead  of  the  attorney  for  the  appel- 
lant, as  here,  who  mailed  the  notice  at  Santa  Cruz,  directed  to 
respondent's  attorney  at  San  Francisco,  and  the  court  say  that 
the  appellant's  attorney,  and  not  the  party  who  mailed  the  no- 
tice, is  "the  person  making  the  service,"  and  that  the  fact  that 
he,  the  attorney,  resided  there  should  have  been  shown  by  af- 
fidavit, under  the  rule  that  a  party  relying  upon  a  substituted 
service  must  show  a  strict  compliance  with  the  requirements 
of  the  statute.  (See  also,  Cunningham  v.  Wamekey,  61  Cal. 
507.) 

The  appeal  must  be  dismissed^  and  it  is  so  ordered. 
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[Sac.  No.  614.    Department  One.— July  18,  1900.] 

D.  F.  DAYTON,  Respondent,  v.  H.  L.  McALLISTER,  Ap- 
pellant,  and  IDA  A.  ZABEL,  Respondent. 

FOBECLOSUBE   OF   MOBTQAQE — APPEAL  OF   JUDGICENT   CREDITOB  OF  MOBT- 

QAOOB — Pbiob  Conveyance — ^Appellant  not  Aqobieved. — In  an  ac- 
tion to  foreclose  a  mortgage,  where  the  record  establishes  that  a 
judgment  creditor  of  the  mortgagor,  made  a  party  defendant,  was 
subttequent  in  his  claim  of  lien  by  attachment  and  judf^nent  to  a 
conveyance  made  by  the  mortgagor  to  his  codefendant,  and  had, 
therefore,  no  lien  upon  the  mortgaged  premises,  he  is  not  aggrieved 
either  by  the  exclusion  of  the  judgment-roll  and  attachment  papers 
in  his  action,  nor  by  the  admission  of  evidence  for  the  plaintifT  in 
support  of  his  claims  under  the  mortgage,  and  no  alleged  error 
therein  will  be  examined  upon  the  appeal  of  »uch  judgment  creditor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County  and  from  an  order  denying  a  new  trial.  Will- 
iam O.  Miner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

P.  J.  Hazen,  for  Appellant. 

T.  A.  Coldwell,  and  C.  W.  Eastin,  for  Respondent, 

HARRISON,  J. — Action  for  the  foreclosure  of  a  mortgage. 
The  appellant  was  made  one  of  the  defendants  under  the  alio 
gation  that  he  claimed  some  interest  in  the  premises,  but  that 
his  claim  is  subordinate  and  subject  to  the  lien  of  the  mort- 
gage. The  mortgage  was  executed  to  the  plaintiff's  assignor 
March  30,  1893,  and  on  March  7,  1894,  the  mortgagor  con- 
veyed the  mortgaged  premises  to  the  appellant's  codefendant. 
by  good  and  sufficient  deed,  which  was  recorded  in  the  office 
of  the  county  recorder  on  that  day.  In  his  answer  herein  the 
appellant  seta  forth  his  claim  upon  the  mortgaged  land  by 
virtue  of  the  lien  of  a  judgment  against  the  mortgagor,  which 
was  entered  and  docketed  February  19,  1895.  The  court 
found  that  the  appellant  had  no  lien  upon  the  mortgaged 
premises,  and  rendered  its  decree  of  foreclosure  without  mak- 
ing provision  for  the  payment  of  any  portion  of  the  proceeds 
of  the  sale  to  the  appellant,  and  directing  that  any  surplus 
moneys  arising  from  the  sale  should  be  brought  into  court  to 
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abide  the  further  order  of  the  court.  The  appellant  moved 
for  a  new  trial,  which  was  denied,  and  from  the  judgment 
and  the  order  denying  a  new  trial  he  has  appealed. 

At  the  trial  the  appellant  offered  in  evidence  the  judgment- 
roll  and  other  papers  in  the  action  in  which  the  judgment 
was  rendered,  from  which  it  appeared  that  the  action  was 
commenced  May  2, 1894,  and  that  the  levy  of  an  attachment 
upon  the  land  described  in  the  mortgage  was  made  therein 
June  23, 1894.  Upon  the  objection  of  the  plaintiff  that  this 
evidence  was  immaterial,  inasmuch  as  it  appeared  that  the 
mortgagor  had  conveyed  the  land  prior  to  the  levy  of  the  at- 
tachment, the  court  excluded  the  evidence.  The  appellant 
also  excepted  to  the  admision  of  certain  evidence  on  the  part 
of  the  plaintiff  tending  to  show  that  certain  moneys  which  had 
been  received  by  the  plaintiff's  assignor  were  not  received  as 
payment  upon  the  mortgage  debt.  These  rulings  are  assigned 
OS  error  upon  this  appeal. 

In  the  statement  of  the  case  on  motion  for  a  new  trial  the 
appellant  does  not  question  the  correctness  of  the  finding  that 
the  mortgagor  had  conveyed  the  land  to  the  other  defendant 
prior  to  the  date  at  which  the  writ  of  attachment  in  the  appel- 
lant's suit  was  levied  thereon,  and,  consequently,  the  finding 
that  the  appellant  has  no  lien  upon  this  land  by  reason  of  the 
judgment  which  was  afterward  rendered  and  docketed  in  his 
action  against  the  mortgagor,  follows  as  a  legal  conclusion. 
The  evidence  which  he  offered  in  support  of  his  claim  to  an 
interest  in  the  premises  would  not  have  countervailed  or  af- 
fected this  finding  of  the  court,  and  its  exclusion,  therefore, 
was  harmless. 

As  the  appellant,  therefore,  was  not  interested  in  the 
amount  for  which  the  plaintiff  might  recover  judgment  upon 
the  mortgage  debt,  the  rulings  of  the  court  in  admitting  evi- 
dence thereon  did  not  affect  his  rights,  and  need  not  be  exam- 
ined upon  this  appeal.  No  objection  to  these  rulings  was 
made  by  the  party  interested  therein. 

The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J,,  concurred. 

Hearing  in  Bank  denied. 
CXXIX.  Cal.— 13 
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[8.  P.  No.  1348.    DepaHment  One.— July  18,  1900.1 

GEORGE  A.  WHITEHURST,  Respondent,  v.  FRANCIS 
STUART,  Appellant. 

COBPOBATIONS — ^LlABILITT    Of    SlOGKHOUHEB    UfON    NOTBS — ^PUBADIlfG — 

Uncertainty  Waived  by  Default. — In  an  action  to  recover  from 
the  defendant  as  a  stockholder  in  a  corporation  his  proportion 
of  certain  unpaid  notes  executed  by  the  corporation  when  he 
was  a  stockholder,  where  the  complaint  alleges  that  "at  and  during 
the  times  said  debts  and  liabilities  were  contracted  and  incurred, 
the  defendant  was  a  stockholder  in  said  corporation,"  giving  the 
number  of  shares  of  stock,  and  praying  judgment  for  a  sum  alleged 
to  be  '*the  proportion  of  said  indebtedness  for  which  the  defendant 
is  liable  to  the  plaintiff,*'  states  a  sufficient  cause  of  action  to  sup- 
port a  judgment  by  default;  and  any  uncertainty  in  not  alleging 
with  deflniteness  the  times  when  the  corporation  incurred  the  in- 
debtedness for  which  the  notes  were  given  is  ground  only  of  special 
demurrer,  which  was  waived  by  the  default. 

In. — Inferential  Averment  Admitted  by  Default. — ^The  allegation  of 
the  complaint,  as  made,  was  an  inferential  averment  that  the  debts 
and  liabilities  of  the  corporation  represented  by  the  notes  were  con- 
tracted and  incurred  while  the  defendant  was  a  stockholder  therein 
to  the  amount  alleged.  This  was  a  defective  statement  of  a 
material  fact,  which,  if  objected  to,  might  have  been  cured  by 
amendment  of  the  complaint.  Under  a  denial  of  the  averment,  as 
made,  evidence  was  admissible  to  prove  the  truth  of  such  inferential 
averment,  and  a  default  admits  its  truth. 

Id. — Claim  for  "Proportion  of  Indebtedness." — ^The  averment  and 
prayer  for  judgment  relating  to  the  "proportion  of  said  indebted- 
ness for  which  the  defendant  is  liable  to  the  plaintifT'  indicates  a 
claim  for  the  defendant's  proportion  of  the  indebtedness  of  the 
corporation  evidenced  by  the  notes,  and  not  a  claim  for  recovery 
upon  the  notes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.   A.  S.  Kittredge,  Judge. 
The  facts  are  stated  in  the  opinion  of  the  court 
a  D.  Wright,  for  Appellant 
E.  E.  Cothran,  for  Respondent. 
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HARRISON,  J.— The  plaintiflf  seeks  by  this  action  to  re- 
cover from  the  defendant  as  a  stockholder  in  the  Standard 
Gold  &  Silver  Mining  Company,  a  corporation,  a  certain  sum 
of  money  as  and  for  his  proportion  of  the  indebtedness  of  the 
corporation.  Judgment  by  default  for  the  amount  claimed 
was  entered  against  the  defendant,  and  he  has  appealed  there- 
from upon  the  ground  that  the  complaint  fails  to  state  a  cause 
of  action  against  him. 

The  complaint  sets  forth  the  existence  of  the  corporation 
and  the  amount  of  ite  capital  stock,  and  also  sets  forth  cer- 
tain promissory  notes  transfered  to  the  plaintiflf,  which  are 
alleged  to  have  been  executed  by  the  corporation  and  to  be 
parft  maturity  and  unpaid.  It  alleges  that  on  certain  days 
(naming  them)  "said  corporation  for  value  received,  by  its 
officers  and  agents  duly  authorized  and  empowered  thereto," 
made  the  promissory  notes  thus  set  forth.  It  also  alleges  "that 
at  and  during  the  times  said  debts  and  liabilities  were  con- 
tracted and  incurred  the  defendant  was  a  stockholder  in  said 
corporation,"  giving  the  nmnber  of  shares  of  stock  held  by 
him,  and  asks  for  judgment  for  four  hundred  and  ninety  dol- 
lars, which  is  alleged  to  be  the  "proportion  of  said  indebted- 
ness for  which  the  defendant  is  liable  to  the  plaintiflf."  The 
objections  to  the  complaint  urged  by  the  appellant  are  that  it 
does  not  appear  therefrom  that  the  original  indebtedness  of 
the  corporation  was  created  at  the  times  when  the  notes  were 
executed,  and  that  the  notes  naay  have  been  given  for  an  in- 
debtedness created  prior  to  the  time  when  the  defendant  be- 
came a  stockholder  in  the  corporation. 

It  may  be  conceded  that  the  complaint  is  open  to  the  objec- 
tion of  uncertainty  in  failing  to  allege  with  definiteness  the 
times  when  the  corporation  incurred  the  indebtedness  for 
which  the  notes  were  given,  and,  if  a  special  demurrer  had 
been  interposed  upon  that  ground,  it  should  have  been  sus- 
tained ;  but  this  objection  was  waived  by  failing  to  so  present 
it.  The  allegation  that  "at  the  times  said  debts  and  liabilities 
vere  contracted  and  incurred  defendant  wti3  a  stockholder  in 
said  corporation"  is  an  inferential  averment  that  the  debts 
and  liabilities  of  the  corporation  represented  by  the  promis- 
sory notes  were  contracted  and  incurred  while  the  defendant 
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was  a  stockholder  therein  to  the  amount  alleged.  This  is  a 
defective  statement  of  a  material  fact,  and  for  that  reason  was 
subject  to  special  demurrer,  but  it  cannot  be  held  that  there  is 
an  entire  absence  of  an  allegation  of  such  fact.  If  this  objec- 
tion had  been  made,  it  might  have  been  cured  by  an  amend- 
ment to  the  complaint.  (Hill  v,  Uaskin,  51  Cal.  175;  CuBhr 
ing  V.  Pires,  124  Cal.  663.)  The  corporation  incurred  a  lia- 
bility at  the  times  when  the  notes  were  given,  and  its  indebt- 
edness may  have  been  incurred  at  those  times.  (Knowles  v, 
Sandercock,  107  Cal.  629;  Case  Plow  Works  v.  Montgomery, 
115  Cal.  380.)  Under  a  general  denial  to  a  complaint  in  this 
form,  evidence  in  support  of  this  fact,  if  received  without  ob- 
jection, as  well  as  a  finding  thereon,  would  be  sufficiently 
>\ithin  the  issues  to  support  a  judgment  in  favor  of  the  plain- 
tiff. The  same  result  follows  a  judgment  rendered  upon  a 
default  of  the  defendant  by  reason  of  his  failure  to  appear  and 
answer  the  complaint. 

The  subsequent  averment  of  "the  proportion  of  said  indebt- 
edness for  which  the  defendant  is  liable  to  the  plaintiff"  indi- 
cates that  the  pleader  was  seeking  to  establish  the  liability  of 
the  defendant  for  his  proportion  of  the  indebtedness  of  the 
corporation  represented  by  the  notes,  and  not  a  recovery  upon 
the  promissory  notes. 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  ooncuned. 
Hearing  in  Bank  denied. 
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[S.  F.  Noa.  1343,  2213.    Department  Oiie.-Jul7  18,  1900.] 

J.  F.  COONAN,  Respondent,  v.  J.  LOEWENTHAL,  Appel- 
lant. 

Pleadings — ^Amendment  of  Complaint  at  Tbial — Changes  I^Iade  in 
Original  Complaint — Consent  of  Counsel. — Where  the  complaint 
was  allowed  to  be  amended  at  the  trial,  which  was  made  by  oral 
consent  of  the  defendant's  counsel  in  presence  of  the  court,  by 
changing  a  figure  in  the  original  complaint,  so  as  to  increase  the 
amount  of  money  sued  for  in  one  count  of  the  complaint,  and 
amending  the  prayer  accordingly,  it  being  agreed  that  the  answer 
should  stand  as  the  answer  to  the  complaint  as  amended,  the  de- 
fendant is  bound  by  such  consent  and  cannot  afterward  object  to 
the  regularity  of  the  amendment. 

Id.— Representation  of  Client  by  Attornet — Words  and  Actions  in 
Presence  of  Court. — ^Where  a  party  appears  by  attorney,  the  at- 
torney has  the  control  and  management  of  the  cause,  and  his 
words  and  actions  in  the  presence  of  the  court  concerning  the  trial 
of  the  cause  are  the  same  as  though  said  and  done  by  the  party 
himself. 

Id.—Code  Rule  as  to  Stipulation— Oral  Consent  to  Act  Per- 
formed—Fraud NOT  Permuted. — ^Where  oral  consent  in  the  pres- 
ence of  the  court  has  been  given  by  the  counsel  of  one  party  to 
an  act  fully  performed  by  opposing  counsel,  the  power  given  to  the 
attorney  to  bind  his  client  by  stipulation  made  under  section  283 
of  the  Code  of  Civil  Procedure  cannot  be  invoked  as  intended  to 
work  a  fraud  upon  the  opposite  party. 

Id.— Motion  to  Correct  Record  Pending  Appeal— Rescission  or 
Amendment. — ^A  motion  made  by  a  substituted  attorney  of  the  de- 
fendant pending  his  appeal,  to  correct  the  record  by  striking  ovt 
from  the  complaint  the  words  and  figures  allowed  to  be  inserted 
therein  at  the  trial  by  consent  of  defendant's  former  attorney  given 
in  open  court,  is  in  effect  to  rescind  the  former  action  of  the  court 
in  allowing  the  amendment,  to  the  prejudice  of  the  plaintiff,  with- 
out fault  on  his  part  being  shown,  and  is  properly  denied. 

Id.— Review  Upon  Appeal— Insufficienoy  of  Evidence.— -Where  an 
appeal  from  the  judgment  is  taken  more  than  sixty  days  after  the 
entry  of  the  judgment,  the  question  whether  the  evidence  is  insuffi- 
cient to  support  the  judgment  cannot  be  considered  upon  such 
appeal;  and  where  the  ground  of  insufficiency  of  the  evidence  was 
not  urged  or  considered  on  the  hearing  of  the  motion  for  a  new 
trial,  the  review  upon  appeal  from  the  order  denying  the  new  trial 
will  be  confined  to  the  errors  urged  and  considered  by  the  court 
below. 

Id. — ^AcTioN  BY  Attorney  foe  Services— Evidence — Cross-examina- 
tion OF  Plaintiff. — In  an  action  by  an  attorney  for  services  ren- 
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dered  to  the  defendant,  where  the  plaintiff  had  given  no  teatimoiiy 
in  chief  upon  the  first  count  of  his  complaint,  the  defendant  mkj 
properly  he  refused  the  privilege  of  croM-examination  thereupon,  in 
reference  to  matters  not  appearing  to  be  uiuterial  to  the  < 


Id.— Admission  of  Dogumentabt  Evidence— Piu:ji  dice  not  Suownih 
Rbgobd. — ^Evidence  of  a  contract  between  the  defendant  and  tnu- 
tees  for  his  creditors,  admitted  for  the  plaint ifT,  is  not  shown  to 
be  prejudicial  where  the  contract  is  not  set  out  in  the  record  nor 
its  contents  or  materiality  shown  therein. 

Id.— Value  of  Ssevices^-Ezfebt  Evidence— Basis  fob  Hypothetical 
QxTESTiONS — QxTESTiONS  FOB  JuRY. — Expert  evidence  of  attorneys 
as  to  the  value  of  the  professional  ser^-ices  rendrred  by  the  plain- 
tiff as  attorney  for  the  defendant  may  be  pro|>erIy  admitted  in  an- 
swer to  hypothetical  questions  ba^ed  upon  the  admitted  allega- 
tions of  the  complaint,  and  the  evidence  given  for  the  plaintiff. 
Whether  the  evidence  for  the  plaintiff  {»  true  is  a  question  for  ths 
jury  to  determine. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  E.  W. 
Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Turner,  and  Chamberlin  &  Wheeler,  for  Appellant 

S.  M.  Buck,  Buck  &  Cutler,  and  J.  F.  Coonaii,  for  Respond- 
ent. 

VAN  DYKE,  J.— On  the  trial  of  the  main  case  (S.  P.  No. 
1343)  plaintiff's  counsel  asked  leave  of  the  court  to  amend 
his  complaint  in  certain  particulars,  and,  there  being  no  ob- 
jection, the  court  allowed  the  amendment  to  be  made.  The 
amendment  consisted  in  changing  one  to  four  in  the  second 
count,  80  that  the  claim  for  services  would  l)e  four  thousand 
seven  hundred  and  fifty  dollars,  instead  of  seventeen  hun- 
dred and  fifty  dollars,  and  the  prayer  of  the  complaint  was 
also  amended  to  correspond  with  such  change.  The  amend- 
ment was  made  on  the  original  complaint  on  file,  by  writing 
over  the  former  words  and  figures  the  sulistituted  words  and 
figures.  The  trial  of  said  action  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  five  thousand  dollars.  A  motion 
for  a  new  trial  was  made  on  a  bill  of  exceptions,  which  mo- 
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tion  was  denied.  Thereupon  the  defendant  appealed  from 
the  judgment  and  order  denying  a  new  trial.  The  transcript 
on  said  appeal  was  filed  in  this  court  March  2,  1898,  and 
thereafter  in  due  course  the  opening  brief  on  the  part  of  the 
appellant  and  the  brief  of  the  respondent  were  filed,  and  the 
reply  brief  of  appellant  was  filed  May  31,  1898.  Up  to  this 
time  the  defendant  and  appellant  had  been  represented  by 
Chamberlin  and  Wheeler  as  his  attorneys.  In  October,  1898, 
additional  points  and  authorities  were  filed  on  the  part  of  the 
appellant,  who  was  then  represented  by  J.  W.  Turner  in 
place  of  his  former  attorneys.  Thereafter,  while  the  case  was 
still  pending  here,  in  December,  1899,  the  defendant  and 
appellant,  through  his  substituted  attorney  Mr.  Turner, 
moved  the  court  below  to  correct  the  record  by  striking  out 
the  words  and  figures  inserted  by  way  of  amendment  in  the 
original  complaint,  and  restore  the  former  words  and  figures, 
on  the  ground  that  the  said  amendment  was  not  properly 
authorized.  The  court  below  denied  the  motion  to  amend 
and  correct  the  record,  and  from  that  order  the  defendant 
took  an  appeal,  being  case  No.  2213.  On  the  hearing  of  the 
motion  to  amend  the  record  it  appeared,  both  from  the  rough 
minutes,  and  as  entered  into  the  book  of  permanent  minutes, 
that  by  consent  plaintiff  was  granted  leave  to  amend  his  com- 
plaint herein  by  inserting  the  word  "four"  in  lieu  of  "one" 
on  page  3  of  said  complaint  after  word  "of";  also,  by  in- 
serting the  figure  "4"  in  lieu  of  "1"  after  the  word  "dol- 
lars." Mr.  Buck,  one  of  plaintiff's  attorneys,  also  testified 
that  he  called  Mr.  Chamberlin's  attention  to  the  fact  that  he 
desired  to  make  the  amendment,  and  when  they  came  into 
court,  and  before  the  trial  commenced,  he  asked  leave  of  the 
court  to  make  such  amendment,  and  that  he  then  made  the 
amendments  and  showed  them  to  Mr.  Chamberlin,  and  he 
consented  to  them,  and  that  the  motion  was  granted  with  his 
consent. 

A  mere  statement  of  the  case  would  seem  to  dispose  of  this 
appeal.  However,  appellant's  counsel  presses  the  matter  with 
such  earnestness  as  to  require,  perhaps,  some  notice  of  his 
contention.  It  is  a  common  occurrence  for  trial  court 
to  allow  pleadings  to  be  amended  both  before  and  during 
the  trial  of  a  cause,  on  the  consent  of  the  opposite  party,  or 
without  such  consent  on  a  proper  showing,  where  it  can  be 
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doiie  without  material  prejudice  to  the  other  side.  Such 
practice  may  and  generally  does  facilitate  the  disposition  of 
business.  In  this  case  to  have  continued  the  trial  to  allow 
the  complaint  as  amended  to  be  engrossed  and  copied,  served 
on  the  adverse  party,  with  time  allowed  to  file  an  amended 
answer  thereto,  would  have  served  no  useful  purpose.  The 
amendment  could  as  well  be  made  then  and  there  on  the 
original  complaint,  and  the  answer  on  file  stand  as  the 
answer  to  the  complaint  as  amended,  and  the  trial  proceed, 
as  was  done.  This  being  so,  it  is  too  late  for  the  party  who 
consented  to  the  amendment,  or  made  no  objection  thereto, 
to  raise  any  question  as  to  its  regularity.  A  party  may  appear 
in  person  or  by  attorney,  but  when  he  appears  by  attorney 
the  latter,  while  acting  as  such,  has  control  and  management 
of  the  case,  and  his  sayings  and  doings  in  the  presence  of  the 
court  concerning  the  trial  of  the  cause  are  the  same  as  though 
said  and  done  by  the  party  himself.  (Board  of  Commrs,  v. 
Younger,  29  Cal.  149*;  Mott  v.  Foster,  45  Cal.  72;  Wylie  v. 
Sierra  Gold  Co.,  120  Cal.  486;  Crescent  Canal  Co.  v.  Mont- 
gomery, 124  Cal.  135.)  Conceding,  as  claimed  by  appellant's 
attorney,  that  the  provisions  of  the  code  as  to  the  mode  in 
which  an  attorney  may  bind  his  client  by  stipulation  (Code 
Civ.  Proc,  sec.  283)  are  like  the  statute  of  frauds,  still  that 
does  not  aid  him.  Where  by  the  statute  of  frauds  certain 
contracts  are  declared  void  unless  in  writing,  it  has  always 
been  held  that  performance,  or  even  part  performance,  of 
the  agreement  takes  the  case  out  of  the  operation  of  the 
statute.  Otherwise,  as  said,  instead  of  the  statute  being  one  to 
prevent  frauds,  it  would  afford  the  means  for  perpetrating 
frauds.  After  the  trial  and  judgment,  and  pending  an  ap- 
peal from  such  judgment,  and  order  denying  a  new  trial,  the 
court  below  very  properly  refused  to  grant  the  motion  in 
question,  which  in  effect  would  have  been  to  rescind  its 
former  action  to  the  prejudice  of  plaintiff,  without  fault  on 
his  part  being  shown.  (See  Smith  v,  Whittier,  95  Cal.  279.) 

In  case  No.  1343  the  appeal  is  taken  from  the  judgment 
and  order  denying  a  new  trial,  and  both  cases  were  argued 
and  submitted  together. 

1  87  Am.  Dec.  164. 
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The  appeal  having  been  taken  more  than  sixty  days  after 
the  entry  of  judgment,  the  question  whether  the  evidence  is 
sufficient  to  support  the  verdict  cannot  be  reviewed  on  such 
appeal  from  the  judgment.  (Code  Civ.  Proc,  sec.  939.)  The 
appeal  from  the  order  denying  a  new  trial  presents  very  few 
questions.  The  motion  was  based  on  two  grounds  only,  to 
wit,  errors  of  law  occurring  at  the  trial,  and  that  the  evidence 
did  not  sustain  the  verdict.  On  the  hearing  of  the  motion, 
however,  only  the  ijuestions  of  errors  of  law  occurring  at  the 
trial  were  urged  or  considered  by  the  court  below.  Among  the 
assigned  errors  are : 

1.  That  the  defendant  was  not  allowed  to  cross-examine 
the  plaintiff  while  on  the  stand.  Defendant's  counsel  called 
the  attention  of  the  plaintiff  on  cross-examination  to  an 
exhibit  in  reference  to  his  charge  for  services  in  Loewenihal 
V.  Robinson,  and  was  interrupted  by  the  judge,  who  asked 
whether  he  proposed  to  interrogate  the  witness  in  regard  to 
that,  whereupon  defendant's  attorney  stated  what  he  pro- 
posed to  ask  the  plaintiff,  which  offer  the  court  denied,  "upon 
the  ground  that  the  plaintiff  in  this  case  has  offered  no  evi- 
dence whatever  upon  the  first  count  of  that  complaint.  There 
is,  therefore,  nothing  before  the  court  in  relation  to  that 
count  or  those  items;  but,  however,  when  you  reach  your 
defense,  it  those  items  are  involved  in  what  you  term  to  be 
an  open,  mutual,  and  current  account,  it  would  then  become 
competent."  It  does  not  appear  that  the  question  sought  to 
be  asked  the  witness  on  cross-examination  related  to  mat- 
ters on  which  he  had  testified  in  chief,  or  that  the  matter 
sought  was  at  all  material,  and  therefore  the  defendant's 
right  of  cross-examination  was  not,  as  he  claims,  prejudiced. 

2.  Appellant  further  contends  that  the  court  erred  in  per- 
mitting plaintiff  while  on  the  stand  as  a  witness  to  produce 
and  read,  over  the  objection  of  defendant,  his  former  client, 
a  certain  contract  or  agreement  with  Hyman  &  Weil,  trustees 
for  creditors ;  but  the  agreement  is  not  set  out  in  the  record, 
nor  is  there  anything  to  show  what  its  contents  were,  or  that 
it  was  in  any  way  material.  If  it  were  conceded,  therefore, 
which  it  is  not,  that  errors  occurred  in  the  respects  above 
noticed,  the  court  would  not  be  justified  in  disturbing  the 
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judgment  on  that  ground,  inasmuch  as  it  does  not  appear 
that  they  were  prejudicial  errors,  or  that  the  appellant  has 
sustained  any  injury  therefrom.  (Code  Civ.  Proc.,  sec.  475.) 
3.  The  action  was  for  professional  services  as  an  attorney, 
and  on  the  trial  the  plaintiff,  to  prove  the  value  of  his  ser- 
vices, called  as  expert  witnesses  a  number  of  members  of  the 
bar,  and  put  to  them  certain  hypothetical  questions  as  a 
basis  from  which  to  estimate  the  value  of  such  services.  These 
questions  assumed  certain  facts,  and  the* questions  were  simi- 
lar as  put  to  each  of  the  witnesses.  The  following  is  given 
in  appellant's  brief  as  a  sample  of  the  questions  propounded 
to  said  witnesses:  "Suppose  that  defendant  was  carrying  a 
stock  of  goods  of  over  one  hundred  thousand  dollars  and  was 
financially  embarrassed,  having  liabilities  of  about  sixty 
thousand  dollars,  and  but  little  ready  money,  and  had  em- 
ployed plaintiff  as  his  legal  adviser,  with  constant  daily  com- 
munications between  them,  by  the  way  of  advice,  drawing 
papers,  etc.,  for  about  thirteen  months,  and  by  such  labors 
saved  defendant  thirty  thousand  dollars  to  fifty  thousand 
dollars;  suppose  that  at  the  end  of  those  thirteen  months  de- 
fendant should  have  reached  a  position  where  his  indebted- 
ness had  been  reduced  forty-eight  thousand  dollars,  and  his 
stock  amounted  to  seventy  thousand  dollars,  and  he  was  com- 
paratively easy  and  worth  fifty  thousand  dollars  as  the 
result  of  plaintiff's  labors."  Appellant's  contention  is  quite 
correct  that  hypothetical  questions  should  be  based  upon  the 
testimony  of  witnesses  or  other  competent  testimony  tending 
to  prove  a  fact ;  that  every  hypothesis  contained  in  the  ques- 
tion should  have  some  evidence  to  sustain  it.  The  record, 
however,  shows  that  the  conditions  required  as  the  basis  of 
the  questions  existed  in  this  case.  It  is  averred  in  the  com- 
plaint that  the  defendant  on  September  1, 1894,  was  engaged 
in  carrying  a  stock  of  over  one  hundred  thousand  dollars, 
with  stores  at  Eureka,  Areata,  and  Ferndale,  in  Humboldt 
county,  which  is  not  denied  by  the  answer.  It  is  also  averred 
in  the  complaint,  and  not  denied  in  the  answer,  that  on  said 
date  the  defendant  had  liabilities  of  sixty  thousand  dollars 
and  but  little  ready  money.  It  is  also  averred  and  not  denied, 
but  admitted  in  the  answer,  that  from  September  1,  1894, 
to  September  29,  1895,  the  plaintiff  was  employed  as  a  legal 
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adviser  of  the  defendant.  It  is  further  averred  in  the  com- 
plaint that  as  such  attorney  plaintiff  acted  for  thirteen 
months,  holding  daily  consultations  and  giving  advice,  and 
drawing  up  legal  documents,  and  that  he  went  to  San  Fran- 
cisco for  and  constantly  guided  the  defendant.  It  is  denied 
by  the  defendant  that  his  services  were  daily  or  constantly 
rendered,  or  to  the  degree  and  amount  stated  in  the  com- 
plaint. But  evidence  was  introduced  before  the  hypo- 
thetical questions  were  propounded  tending  to  support  the 
allegations  of  the  complaint  in  this  respect.  It  is  averred 
in  the  complaint  that  the  services  of  the  plaintiff  for  the  de- 
fendant resulted  in  saving  to  the  defendant  nearly  fifty  thou- 
sand dollars.  The  answer  does  not  deny  the  saving  of  the 
fifty  thousand  dollars,  but  denies  that  it  was  effected  by  the 
plaintiff's  services.  The  answer  admits  that  the  defendant 
was  financially  embarrassed,  and  it  was  in  evidence  that  he 
considered  himself  a  ruined  man  in  October,  1894.  The 
testimony  in  at  the  time  tended  to  show  that  the  plaintiff 
was  the  sole  guide  and  adviser  of  the  defendant  in  the  dif- 
ferent moves  made  to  save  him ;  that  from  the  condition  of 
insolvency  within  the  period  of  thirteen  months  he  had  be- 
come solvent,  and  had  some  seventy  thousand  dollars  of  assets 
and  only  ten  thousand  dollars  of  debts ;  and  the  plaintiff  had 
testified  that  it  was  through  his  exertions  and  efforts  that  this 
favorable  change  had  been  brought  about.  Whether  this  was 
so  or  not  was  a  question  for  the  jury  to  determine,  but  the 
evidence  in,  with  the  admissions  in  the  pleadings,  were  suffi- 
cient as  a  basis  for  the  hypothetical  questions. 

These  are  the  only  material  errors  assigned  and  relied  upon 
by  appellant's  counsel  on  appeal. 

The  order  refusing  to  correct  the  record  (case  No.  2213)  is 
affirmed.  The  judgment  and  order  denying  a  new  trial  in 
the  main  case  (No.  1343)  are  also  affinned. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
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[8.  F.  No.  1276.    Department  Two.-July  18,  1900.] 

BERTHA  MEYER,  Appellant,  v.  A-  W.  BISHOP  et  al.,  Re- 

spondents. 

COBFORAIIOIT^MUTUAL  ElTOOWMElTT  ASflOOIATIOV— ACTIOIT   BT    MiVBB» 

Against  Directobs — Recovsbt  Back  of  Paticknts — ^Assent  to 
Rules. — One  who  has  voluntarily  made  payments  under  a  certifi* 
cate  of  membership  in  a  mutual  endowment  association,  which  as- 
sumed to  be  and  was  doing  business  in  the  style  of  a  corporation 
and  which  had  passed  through  the  regular  form  of  incorporation, 
and  had  elected  directors  and  adopted  by-laws,  is  bound  by  his  own 
acts  and  by  the  articles  of  association  and  by-laws  to  which  he 
had  assented  before  the  payments  were  made;  and  cannot  main- 
tain an  action  against  the  directors  individually,  based  upon  an 
alleged  failure  to  incorporate,  to  recover  back  the  meneys  which 
were  regularly  paid  in  and  out  under  the  articles  of  association 
and  by-laws,  with  full  knowledge  of  the  plaintiff  as  to  the  disposi- 
tion required  thereby  to  be  made  of  such  moneys  by  the  directors. 

Id. — Failube  or  Scheme — ^Payment  to  Ghosezt  Agents — Moket  Had 
AND  Received — Pebsonb  in  Pabi  DEUoro.-^The  members  of  such 
an  association,  who  have  continued  for  years  to  pay  to  their  chosen 
agents  money  to  be  expended  in  a  specified  way,  cannot  after  the 
failure  of  the  scheme,  sue  their  chosen  agents  in  an  action  for 
money  had  and  received  to  recover  back  ths  sums  so  paid.  They 
are  in  pari  delicto,  and  must  share  the  loss. 

Id. — Discontinuance  of  Business  bt  Dibbotobs. — ^A  suggestion  that 
the  defendant  directors  discontinued  the  business  without  sufficient 
cause  cannot  avail  the  plaintiff  in  an  action  to  recover  back  moneys 
paid  to  them  upon  the  alleged  ground  that  there  was  no  incorpora- 
tion, which  is  not  based  upon  any  charge  that  such  moneys  were 
wasted  or  misappropriated  by  the  defendants,  and  in  which  no  dam- 
ages are  claimed  for  the  improper  discharge  of  the  duties  of  their 
express  trust  as  directors,  but  in  which  they  are  only  sought  to 
be  charged  as  involuntary  trustees  of  money  had  and  received  fl'om 
the  plaintiff. 

Id. — Case  Affirmed  and  Appued. — ^The  eass  of  Perhin§  v.  Fm^  121 
Cal.  317,  affirmed  and  applied  as  being  on  all  fours  with  the  pres- 
ent case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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T.  C.  Spelling,  for  Appellant. 

The  articles  of  association  and  by-laws  of  the  association 
purported  to  be  a  contract  of  life  insurance,  which  was  in 
violation  of  law  and  void,  and  estops  neither  party  to  show  its 
invalidity.  (Spare  v.  Home  Ben.  Ins.  Co.,  8  Saw.  618 ;  15 
Fed.  Rep.  707 ;  In  re  Comstock,  3  Saw.  228 ;  Bacon  on  Benefit 
Societies  and  Life  Insurance,  2d  ed.,  sees.  51-53 ;  Farmer  v. 
State,  69  Tex.  561;  16  Am.  &  Eng.  Ency.  of  Law,  33;  Com- 
monwealth V.  Wetherbee,  105  Mass.  149 ;  State  v.  Critchett, 
37  Minn.  13;  State  v.  Farmers'  etc.  Ben.  Asm.,  18  Neb.  276, 
281;  State  v.  Citizens'  Ben.  Assn.,  6  Mo.  App.  163;  State  v. 
Mercliants'  etc.  Soc,  72  Mo.  146;  People  v.  Nelson,  46  N.  Y. 
477 ;  State  v.  Standard  Life  Assn.,  38  Ohio  St.  281.)  When 
the  articles  conflict  with  the  act  under  which  corporate  exists 
ence  is  claimed,  the  act  must  prevail,  and  no  corporate  exist- 
ence is  shown.  (Republican  etc.  Mines  v.  Brown,  58  Fed. 
Rep.  644;  affirmed,  1  C.  C.  A.  412.)  To  form  a  benevolent 
corporation  a  benevolent  object  must  be  clearly  stated.  (Peo- 
ple V.  Rice,  68  Hun,  24 ;  State  v.  International  Inv,  Co.,  88 
Wis.  512*;  State  v.  Critchett,  supra;  In  re  Nether,  2  Penn. 
Dist.  Rep.  702.)  The  purpose  stated  being  illegal,  there  is  an 
entire  failure  to  incorporate,  and  an  entire  absence  of  basis 
for  the  claim  of  a  de  facto  corporation.  (Morawetz  on  Private 
Corporations,  sec.  758 ;  Oent  v.  Manufacturer^  etc.  Ins.  Co., 
107  m.  658 ;  Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa,  106^ ; 
Evenson  v.  Ellingson,  67  Wis.  634,  646;  Farmers'  etc.  Trust 
Co.  V.  Floyd,  47  Ohio  St.  525.')  The  transactions  were  mala 
prohibita  and  not  malum  in  se,  and  the  parties  were  not, 
therefore,  in  pari  delicto.  (Martin  v.  Wade,  37  Cal.  174, 
175;  Pomeroy  on  Contracts,  sec.  287;  Tracy  v.  Talmage,  14 
N.  Y.  162*;  White  v.  Bank,  22  Pick.  189;  2  Parsons  on  Con- 
tracts, 6th  ed.,  bot.  p.  910,  star  pp.  746,  747,  and  notes;  Rich- 
ardson V.  Willats,  L.  R.  8  Ex.  69.)  In  such  a  case  as  this  the 
statutory  prohibition  is  directed  against  the  insurer,  and  not 
against  the  insured.  (Tracy  v.  Talmage,  supra;  White  v. 
Bank,  supra.)    The  corporation  was  a  legal  fraud,  and  money 
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paid  to  it  through  its  instramentality  may  be  recovered  back. 
(McOrew  v.  City  Produce  Exchange,  85  Tenn.  572.) 

Davis  &  Hill,  and  F.  W.  Sawyer,  for  Respondents. 

The  mutual  benefit  and  aid  purposes  of  the  corporation  did 
not  require  stock,  and  made  the  corporation  valid  as  a  cor- 
poration, whether  other  purposes  were  invalid  or  not.  (Al- 
bright  v.  Lafayette  etc,  Assn,,  102  Pa.  St.  411.)  There  was  a 
corporation  de  facto.  (Civ.  Code,  sec.  358 ;  Martin  v.  Deefz, 
102  Cal.  65,  66»;  First  Baptist  Church  v.  Branham,  90  Cal. 
23.)  Plaintiff  who  contracted  with  the  corporation  for  its 
benefits  as  a  member  cannot  deny  its  existence.  (Thompson 
on  Corporations,  sec.  518;  Northampton  County's  Appeal,  30 
Pa.  St.  Z05;  Snider^s  Sons  Co.  v.  Troy,  91  Ala.  224.«) 

TEMPLE,  J. — This  case  seems  to  be  on  all  fours  with 
Perkins  v.  Fish,  121  Cal.  317.  Plamtiff  held  a  certificate  of 
membership  in  the  Mutual  Endowment  Association,  which 
assumed  to  be  and  was  doing  business  in  the  style  of  a  cor- 
poration. The  association  went  through  the  form  of  incor- 
poration, and  the  defendants,  who  were  its  directors,  still  con- 
tend that  it  was  a  corporation  de  jure  and  de  facto.  Articles 
of  incorporation  were  executed  in  due  form  and  were  filed  in 
the  clerk's  ofiice  of  the  county  and  in  the  ofiice  of  the  secre- 
tary of  state.  A  board  of  directors  was  elected  and  elaborate 
by-laws  adopted.  They  provided,  for  its  members  only,  en- 
dowment, insurance,  and  disability  benefits,  and  also  for  as- 
sessments, with  elaborate  and  minute  provision  for  the  dispo- 
sition and  management  of  the  funds  of  the  association.  This 
action  is  not  based  upon  any  charge  that  the  moneys  have 
been  wasted  or  misappropriated,  but  solely  upon  the  proposi- 
tion that  there  was  a  complete  failure  to  incorporate,  and  the 
association  was  not  even  a  corporation  de  facto,  and,  there- 
fore, there  was  no  authority  on  the  part  of  defendants,  claim- 
ing to  act  as  trustees  or  directors  of  a  corporation,  to  receive 
the  money.  But  the  payments  were  voluntary  and  made 
with  full  knowledge  as  to  the  disposition  authorized  and  re- 
quired by  the  by-laws.  To  quote  from  Perkins  v.  Fish,  supra: 
"It  [the  money]  was  paid  in  and  out  under  articles  of  associa- 

5  41  Am.  St  Rep.  161. 

•  24  Am.  St.  Rep.  887,  891,  892. 
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tion  and  rules  and  regulations  framed  by  plaintiff  and  other 
members,  or  assented  to  by  them  in  advance  of  any  payment 
by  them,  and  they  must  be  held  to  be  bound  by  their  own 
acts."  The  members,  therefore,  who  have  continued  for 
years  to  pay  their  chosen  agents  money,  to  be  expended  in  a 
specified  way,  cannot  after  the  failure  of  the  scheme  sue  their 
agents,  in  an  action  for  money  had  and  received,  to  recover 
back  the  sums  so  paid.  They  are  in  pari  delicto  and  must 
share  the  loss.  As  to  persons  who  were  not  members  different 
questions  would  be  presented.  Conceding  all  that  plaintiff 
contends  for,  the  purposes  of  the  association  were  not  im- 
proper, but  the  mode  adopted  for  their  attainment  was  unau- 
thorized. They  were  all  in  it  together,  and  it  is  difficult  to  see 
why,  after  failure,  one  set  of  members  should  recover  from 
another  set,  payments  which  they  have  made  in  the  futile  at- 
tempt. 

Counsel  for  appellant  in  his  oral  argument  attempted  to 
differentiate  this  case  from  the  case  of  Perkins  v.  Fish,  supra, 
but  we  are  unable  to  see  any  distinction  affecting  the  vital 
point. 

It  is  suggested  that  the  defendants  discontinued  the  business 
without  sufficient  cause.  The  proposition  sounds  very  strange 
coming  from  the  plaintiff,  but  this  action  is  not  for  damages 
for  the  improper  discharge  of  the  duties  of  their  trust  on  the 
part  of  defendants.  If  it  can  be  said  that  defendants  are  sued 
as  trustees,  it  is  an  involuntary  trust  which  is  being  forced 
upon  them. 

There  are  eighty-two  counts  in  the  complaint,  stating  as 
many  different  causes  of  action,  accruing  to  plaintiff  and 
eighty-one  others  who  had  assigned  their  claims  to  plaintiff. 
They  are  all  alike.  Each  assignor  was  a  member  of  the  asso- 
ciation and  the  demand  of  each  is  for  money  paid  out  upon 
a  contract  which  it  is  alleged  was  void  because  the  association 
was  not  a  corporation  de  jure  or  de  facto,  and  the  business 
which  the  association  attempted  was  unauthorized. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F..  No.  2027.    In  Bank.— July  18,  1900.] 

MAY    B.    CURTIS,    Respondent,    v.    GEORGIANA    L. 
SCHELL,  Executrix,  etc.,  et  al.,  Appellants. 

Estates  of  Deceased  Persons — Faiolt  Allowance  fob  Past  Years 
— Sale  of  Realty — Sufpresso  Veri — ^Action  by  Holder  of  Mort- 
gages— ^Equitable  Relief. — In  a  proceeding  in  equity  brought  by 
the  holder  of  mortgages  upon  the  interest  of  the  widow  in  the  es- 
tate of  her  deceased  husband,  given  to  secure  money  advanced  for 
the  support  of  the  widow,  to  set  aside  a  subsequent  order  granting 
her  a  family  allowance  (which  appears  to  have  been  made  entirely 
out  of  the  ordinary  course,  iu  the  sum  of  thirty  thousand  dollars, 
to  cover  past  maintenance  for  nineteen  years,  upon  an  application 
of  the  widow  in  which  the  facts  as  to  the  unpaid  mortgages  were 
suppressed  from  the  court  of  probate),  and  to  set  aside  an  order 
of  sale  of  realty  to  pay  such  allowance,  and  for  general  relief, 
the  court  of  equity,  upon  finding  the  facts,  may  direct  as  equitable 
relief  that  the  proceeds  of  the  sale  made  under  the  direction  of 
the  court  of  probate  to  pay  the  allowance,  shall  be  applied  first  to- 
ward the  payment  and  satisfaction  of  the  mortgages,  before  any 
payment  is  to  be  made  to  the  widow. 

Id. — ^Rights  of  Transferee — Presumption  of  Knowledge  of  Law — 
Notice — Unusual  Procedure. — One  to  whom  the  title  of  an  heir  of 
the  estate  is  transferred  or  mortgaged  as  a  rule  takes  only  so 
much  of  the  distributive  share  of  such  heir  as  remains  after  the 
purposes  and  objects  of  administration  have  been  satisfied,  and 
is  presumed  to  know  the  law,  but  is  not  presumed  to  anticipate  or 
have  notice  of  any  unusual  or  extraordinary  proceeding  taken  under 
the  form'  or  guise  of  law. 

lo. — ^Mortgagees  not  Chargeable  with  Notice  of  Unusual  Apfuca- 
tion. — The  mortgagees  of  the  widow,  who  advanced  money  to  sup- 
port the  family,  are  not  chargeable  with  notice  of  the  subsequent 
unusual  application  by  the  widow  for  a  family  allowance  made 
to  cover  many  past  years,  after  the  estate  is  ready  for  distribution 
and  the  children  had  ceased  to  be  a  charge  upon  the  widow,  and 
for  a  sale  of  the  realty  to  pay  such  allowance. 

Id. — Suppression  of  Material  Facts — Fraxtd  Upon  Holder  op  Mort- 
gages.— ^The  failure  of  the  widow  in  her  application  for  a  family 
allowance  to  notify  the  court  of  the  existence  and  nonpayment 
of  the  mortgages  for  money  borrowed  for  the  support  of  the 
family  was  the  suppression  of  a  material  fact,  which  operated  as 
a  fraud  upon  the  holder  of  the  mortgages.  To  give  the  widow, 
under  the  name  of  a  family  allowance,  the  proceeds  of  a  sale  of 
the  same  property  on  which  she  had  borrowed  money  to  support 
the  family,  would  be  to  pervert  the  law  designed  for  a  beneficient 
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purpose  into  an  instrument  for  the  perpetration  of  a  gross  fraud. 

Id. — ^Fa^VD  Upon  CJoubt  Extrinsic  to  Application.— The  suppression 
of  such  material  facts  was  also  a  fraud  committed  upon  the  court 
in  a  matter  extrinsic  and  collateral  to  the  question  examined  on 
the  application  for  a  family  allowance^  against  which  equity  will 
relieve. 

law^^XTBiBDicnoN  OF  Eqxjitt  to  Relieve  from  Fraud  in  CJoubt  of 
Probate. — ^The  court  of  probate  is  of  special  and  limited  jurisdic* 
Hon,  and  has  not  the  requisite  machinery  to  try  a  question  of  fraud 
committed  therein  against  the  rights  of  interested  parties;  and 
it  is  the  peculiar  province  of  a  court  of  equity  to  grant  relief  from 
such  fraud  at  the  instance  of  the  aggrieved  parties,  who  have 
no  adequate  remedy  in  the  court  of  probate. 

Id. — ^Finality  of  Orders  op  Probate  Court — Control  in  Equity  of 
Proceeds  of  Sale. — Where  the  orders  of  the  court  of  probate  au- 
thorizing the  family  allowance,  and  directing  the  sale  of  the  real 
estate  have  become  final,  in  the  exercise  of  the  probate  jurisdic- 
tion, and  there  is  no  remedy  therefor  by  appeal,  equity  will  give 
adequate  relief  against  the  enforcement  of  the  final  judgment  of 
the  probate  court  which  was  procured  by  fraud  of  the  widow,  by 
directing  a  proper  application  of  the  proceeds  of  the  sale  made 
thereunder  in  paymmt  of  the  mortgages  made  by  her. 

Id. — Jurisdiction  of  Court  op  Probate — Rights  of  Strangers. — It  is 
not  within  the  jurisdiction  of  the  court  of  probate  to  determine 
the  rights  of  strangers  to  the  estate,  or  to  bring  them  in  for  the 
purpose  of  determining  their  rights  to  the  proceeds  of  a  sale  made 
under  its  order  for  the  benefit  of  the  applicant  therefor;  and 
for  the  want  of  such  jurisdiction,  the  equity  jurisdiction  is  prop- 
erly invoked  to  determine  their  rights  to  such  proceeds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Coimty  of  San  Francisco  and  from  an  order  denying 
a  motion  to  vacate  the  judgment  for  the  plaintiff  and  to  enter 
a  judgment  for  the  defendants.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Fisher  Ames,  for  Appellants. 

The  court  had  jurisdiction  to  order  the  family  allowance, 
and  sell  the  real  estate  to  pay  it.  (Code  Civ.  Proc,  sees.  1466, 
1536-47;  In  re  Lux,  100  Cal.  593-96,  603;  In  re  Welch,  106 
Cal.  427,  432,  433;  Estate  of  Walkerley,  77  Cal.  6^2;  Sawyer 
V.  Sawyer,  28  Vt.  245.)  If  an  heir  conveys  his  interest  in  the 
CXXIX.  Cal.— 14 
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estate  of  his  ancestor,  he  conveys  such  interest  only  as  will 
remain  to  him  after  satisfying  the  objectfl  of  adminifltration. 
(Estate  of  Moore,  57  Cal.  437,  442,  447;  Coot  v.  De  La 
Ouerra,  24  Cal.  237.)  Notice  having  been  given  of  the  I4)pli- 
cation  to  sell  the  real  estate  to  pay  the  allowance,  the  whole 
world,  including  the  plaintiff,  is  bound  by  the  decree.  (  Will- 
iams V.  Marx,  124  Cal.  22.)  Equity  will  not  relieve,  where  it 
does  not  appear  why  remedies  at  law  were  not  exhausted. 
(Eldred  v.  White,  102  Cal.  600 ;  Heller  v.  Dyerville  Mfg.  Co., 
116  Cal.  128;  Ketchum  v.  Crippen,  37  Cal.  223;  Collins  v. 
Tovmsend,  58  Cal.  614.)  The  fraud,  if  any,  was  intrinsic  to 
the  merits,  and  could  not  be  ground  for  the  relief.  No  extrin- 
sic fraud  is  found.  (Pico  v.  Cohn,  91  Cal.  129* ;  United 
States  V.  Throckmorton,  98  U.  S.  61 ;  Bergin  v.  Haight,  99 
Cal.  52;  Fealey  v.  Fealey,  104  Cal.  354.69»;  Langdon  v.. 
Blackburn,  109  Cal.  19-27 ;  Hanley  v.  Hanley,  114  Ottl.  690.) 

Gordon  A  Young,  for  Respondent. 

Equity  will  afford  relief  against  the  enforcement  of  a  judg- 
ment which  is  against  conscience.  (Bergin  v.  Haight,  99  Cal. 
62;  Leach  v.  Pierce,  93  Cal.  618;  Dunlap  v.  Steere,  92  Cal. 
346®;  Young  v.  Sigler,  48  Fed.  Rep.  182;  Arrov)smith  v. 
Qleason,  129  U.  S.  86,  101;  Marshall  v.  Holmes,  141  U.  S. 
601.)  The  widow  is  estopped  by  her  mortgages  from  acting 
contrary  thereto.  (Bates  v.  Bates,  97  Mass.  392;  cited  in 
Estate  of  Moore,  57  Cal.  437, 447 ;  Fletcher  v.  Peck,  6  Cranch, 
87 ;  Bond  v.  Bond,  7  Allen,  1.)  The  right  to  a  family  allow- 
ance may  be  waived.  (In  re  Welch,  106  Cal.  427,  433; 
Kearns'  Appeal,  120  Pa.  St.  523.)  The  fraud  was  extrinsic 
and  collateral  to  the  application  for  a  family  allowance ;  and  a 
court  of  equity  has  jurisdiction.  (  Wickersham  v.  Comerford, 
96  Cal.  439 ;  Dunlap  v.  Steere,  supra.)  The  court  had  juris- 
diction to  grant  the  relief  given,  which  was  consistent  with 
the  case  made.  (Pomeroy  on  Remedies,  sees.  83,  530;  ZeUer- 
bach  v.Allenberg,  99  Cal.  68 ;  Hurlbutt  v.  Spaulding,  98  Cal. 
65.) 

i  25  Am.  St.  Rep.  159. 
1  43  Am.  St.  Rep.  111. 
3  27  Am.  St  Rep.  143. 
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VAN  DYKE,  J. — This  is  a  proceeding  in  equity  to  set 
aside  an  order  granting  a  family  allowance  in  the  matter  of 
the  estate  of  Theodore  L.  Schell,  deceased,  and  an  order  au- 
thorizing the  sale  of  the  real  property  of  said  estate  for  the 
purpose  of  paying  said  family  allowance,  and  for  general  re- 
lief. 

From  the  facts  found  the  court,  as  a  conclusion  of  law, 
held  that  the  mortgages  given  to  secure  the  indebtedness  held 
by  the  plaintiff  were  a  lien  upon  the  interest  of  the  defendant 
Georgiana  L.  Schell  in  and  to  the  real  estate  of  the  estate  of 
said  Theodore  L.  Schell,  and  that  said  interest  of  defendant 
Georgiana  L.  Schell  as  an  heir  at  law,  legatee,  and  devisee 
of  said  Theodore  L.  Schell  in  the  proceeds  of  the  sale  of  said 
real  estate  should  be  applied  to  the  payment  and  satisfaction 
of  said  borrowed  money  so  secured  by  said  mortgages,  before 
the  payment  of  said  family  allow^ance,  and  a  decree  was  en- 
tered accordingly.  This  appeal  is  taken  from  the  judgment 
and  decree  so  entered,  and  from  an  order  made  and  entered 
denying  the  motion  of  the  defendants  to  set  aside  and  vacate 
said  judgment,  and  is  based  upon  questions  of  law  alone. 

It  is  contended  on  the  part  of  the  appellants  that  the  con- 
clusions of  law  are  not  justified  by  the  facts  found;  that 
thereisnofindingof  fraud  in  procuring  the  order  for  a  family 
allowance,  or  the  order  of  sale  to  pay  the  same ;  that,  failing 
to  find  fraud  or  to  set  aside  the  orders  of  the  probate  court,  the 
jurisdiction  of  a  court  of  equity  was  at  an  end,  and  the  court, 
therefore,  could  not  control  or  direct  the  application  of  the 
proceeds  of  the  sale.  A  history  of  the  case  may  be  necessary 
to  a  proper  understanding  of  the  questions  involved. 

Theodore  L.  Schell  died  at  the  city  and  county  of  San 
Francisco,  December,  1877,  leaving  a  will  by  which  the  de- 
fendant, Georgiana  L.  Schell  and  one  William  Hale  were 
appointed  executors.  In  June,  1886,  Hale  resigned  as  execu- 
tor, and  since  that  date  the  defendant,  Georgiana  L.  Schell, 
has  continued  to  administer  the  estate  solely  as  the  executrix 
of  the  said  last  will.  By  the  terms  of  the  will  one-third  of 
the  estate  was  devised  to  said  defendant  Georgiana  L.  Schell, 
the  widow  of  the  said  decedent,  and  the  remaining  two-thirdn 
to  his  six  children — the  youngest  of  whom,  a  son,  was  at  the 
time  of  his  death,  two  years  old.  It  was  provided  in  the  will 
that  the  estate  should  remain  intact  cmd  undistributed  un- 
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til  the  youngest  son  should  attain  the  age  of  twenty-one ;  and 
m  the  meantime  the  income  of  the  real  estate  should  be  paid 
to  said  widow  for  the  support  and  maintenance  of  herself  and 
children.  The  youngest  son  became  of  age  December,  1896. 
The  income  from  the  estate,  after  the  expenses  of  managing 
the  same,  not  being  sufficient  to  support  the  family,  the 
widow  from  time  to  time  borrowed  money  for  such  purpose, 
mingling  the  said  moneys  so  borrowed  with  the  moneys  re- 
ceived by  her  as  income  from  the  said  estate,  and  using  the 
same  for  the  family  support.  To  secure  the  money  so  bor- 
rowed she  executed  mortgages  to  the  parties  loaning  the  same 
of  all  her  right,  title,  interest,  and  estate  as  an  heir  at  law, 
devisee,  and  legatee  in  and  to  the  real  estate  of  said  estate. 
The  first  of  the  mortgages  so  executed  was  to  the  Bank  of 
Sonoma  County  in  April,  1883,  and  was  given  to  secure  the 
sum  of  five  thousand  six  hundred  dollars,  with  interest.  The 
second  was  executed  November,  1887,  to  Lewis  F.  Ciu-tis,  to 
secure  the  payment  of  the  sum  of  three  thousand  dollars,  with 
interest.  These  two  mortgages  covered  lands  belonging  to 
said  estate  in  Sonoma  county.  In  November,  1887,  she 
executed  two  other  mortgage  to  said  Lewis  F.  Curtis,  one  to 
secure  the  sum  of  two  thousand  eight  hundred  dollars,  and 
the  other  the  sum  of  twelve  hundred  dollars,  with  interest 
on  each  at  the  rate  of  eight  per  cent  per  annum,  on  certain 
real  estate  belonging  to  said  estate  in  the  city  and  county  of 
San  Francisco.  The  mortgage  held  by  the  Bank  of  Sonoma 
County  was  foreclosed,  and  the  interest  covered  by  the  same 
sold  thereunder,  which  interest  has  become  vested  in  the 
plaintiff.  The  other  mortgages  by  proper  assignment  and 
transfer  have  also  become  vested  in  the  plaintiff.  Two  of  the 
children  having  died  their  interest  under  the  will  became 
vested  in  their  mother,  the  defendant,  Georgiana  L.  Schell. 
On  December  14, 1896,  on  the  petition  of  the  said  Georgiana 
L.  Schell,  the  probate  court  of  the  city  and  county  of  San 
Francisco,  in  which  the  estate  was  being  administered, 
granted  an  order  for  family  allowance  in  the  sum  of  one 
hundred  and  fifty  dollars  a  month,  running  back  to  the  first 
of  January,  1880,  aggregating,  as  stated  in  the  findings,  the 
suih  of  about  thirty  thoasand  dollars.  Thereafter  on  the  23d 
of  April,  1897,  said  probate  court  made  and  entered  an  order 
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to  sell  the  real  estate  of  said  decedent  to  pay  said  family 
allowance  and  expenses  of  administration;  and  it  is  found 
that  said  order  was  based  upon  the  claim  made  by  said  execu- 
trix that  there  was  then  due  the  sum  of  thirty-six  thousand 
dollars  for  expenses  of  administration  and  for  said  family 
allowance,  and  there  was  no  personal  property  remaining  in 
the  hands  of  the  said  executrix  wherewith  to  pay  the  same. 
The  value  of  the  whole  of  the  property  of  the  said  estate  in 
December  of  that  year  was  appraised  at  forty-four  thousand 
three  hundred  and  ninety-six  dollars. 

As  above  shown,  the  decedent  directed  by  his  will  that  all 
the  income  of  the  estate  should  belong  to  the  widow  for  the 
purpose,  among  other  things,  of  providing  family  support; 
but  said  income,  it  appears,  did  not  afford  sufficient  means 
for  the  support  of  the  family,  and  hence  the  widow,  instead 
of  obtaining  an  order  of  court  for  the  sale  of  the  property 
of  the  estate  to  provide  for  family  support,  borrowed  money 
from  time  to  time,  and  used  such  money,  as  foimd  by  the 
court,  for  the  purpose  of  supporting  the  family.  This  state 
of  things  continued  about  nineteen  years,  and  until  after  the 
youngest  of  the  children  had  attained  majority.  The  mort- 
gages to  secure  the  money  borrowed,  as  already  appears,  were 
executed  by  Georgiana  L.  Schell  on  her  interest  as  devisee, 
legatee,  and  heir  at  law  of  Theodore  L.  Schell,  deceased. 

The  rule  of  law  is  as  claimed  by  the  appellant,  that  one  to 
whom  the  title  or  interest  of  an  heir  at  law  is  transferred 
pending  administration  takes  only  so  much  of  the  distribu- 
tive share  belonging  to  said  heir  as  remains  after  the  pur- 
poses and  objects  of  administration  have  been  satisfied.  It  is 
therefore  claimed  that  the  mortgagee  who  loaned  money  in 
this  case  did  so  presumably  knowing  the  law.  Although  a 
party  is  presumed  to  know  the  law,  he  is  not  presumed  to 
anticipate  any  unusual  or  extraordinary  proceeding  taken 
under  the  form  or  guise  of  law.  Family  allowance  in  the  ad- 
ministration of  an  estate  is  generally  for  a  temporary  pur- 
pose, and  the  settlement  of  an  estate  and  the  distribution  of 
the  same  to  the  parties  entitled  thereto  generally  takes  place 
within  a  reasonable  period.  Certainly,  no  one  would  be  bound 
to  take  notice  that  an  application  for  a  family  allowance 
would  be  made,  as  in  this  case,  after  all  the  children  had 
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ceased  to  be  a  charge  upon  the  widow,  and  after  the  estate 
was  ready  for  distribution  under  the  terms  of  the  will,  and  in 
view  of  the  fact  that  the  money  loaned  was  for  the  purpose 
of  supporting  the  family,  and  presumably  in  view  of  avoiding 
the  necessity  of  selling  the  estate  to  provide  a  family  allow- 
ance.   The  application  for  family  allowance  was,  therefore, 
not  in  the  ordinary  course  of  procedure.    Upon  the  hearing 
of  the  petition  for  family  allowance,  although  it  was  stated 
that  the  petitioner  had  borrowed  money  from  divers  persons 
for  the  support  and  maintenance  of  herself  and  family,  it 
was  not  stated  that  these  sums  had  not  been  paid,  and  it  is 
found  "the  court  was  not  informed,  and  at  the  time  of  mak- 
ing said  order  for  said  family  allowance  had  no  notice  or 
knowledge  that  the  said  defendant,  Georgiana  L.  Schell,  had 
made  and  executed  the  mortgages  mentioned."    This  was  the 
suppression  of  a  very  material  fact,  which  ought  to  have  been 
brought  to  the  knowledge  of  the  court.     The  amount  of 
debts,  exclusive  of  these  mortgages,  and  including  the  family 
allowance,  as  shown  by  the  finding,  was     some  thirty-six 
thousand  dollars,  and  the  value  of  the  whole  property,  as  also 
found,  was  forty-four  thousand  three  hundred  and  ninety-six 
dollars.     Deducting  the  expenses,  including  the  family  al- 
lowance, from  the  whole  value  of  the  property,  would  leave 
only  a  little  over  eight  thousand  dollars.    The  widow  held  a 
five-ninths  interest  in  this,  which  would  be  less  than  five 
thousand  dollars.    The  amount  secured  by  mortgages  which 
were  a  subsisting  lien  upon  the  interest  of  the  petitioner 
with  accumulated  interest  aggregated  from  twenty  thousand 
to  twenty-five  thousand  dollars.     Therefore,  if  the  scheme 
inaugurated  on  behalf  of  the  petitioner  should  be  carried  out 
by  a  sale  of  the  entire  property  for  the  payment  of  the  said 
family  allowance  and  the  expenses  of  administration,  there 
would  be  less  than  five  thousand  dollars  remaining  of  the  in- 
tei-est  belonging  to  her  with  which  to  discharge  the  indebted- 
ness due  the  plaintiff,  leaving  nearly  twenty  thousand  dollars 
unpaid.    The  case  here  is  different  from  that  of  simply  buy- 
ing the  interest  of  an  heir,  in  which,  of  course,  the  purchaser 
takes  what  is  left  upon  distribution,  after  the  settlement  of 
the  estate,  including  the  charges  and  expenses  of  administra- 
tion.   Here,  as  already  appears,  the  money  was  advanced  for 
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the  purpose  of  supporting  the  family.  It  was  in  lieu  of  a 
family  allowance,  and  it  was  loaned  not  to  an  heir  merely, 
but  to  the  sole  executrix  of  the  estate,  who  is  a  trustee  to  pro- 
tect the  interests  of  creditors.  (Bergin  v.  Haight,  99  Cal.  52.) 
To  give  the  appellant,  under  the  name  of  family  allow- 
ance, the  proceeds  of  a  sale  of  the  same  property  on  which 
she  had  borrowed  money  to  support  the  family,  would  be  to 
pervert  the  law,  designed  for  a  beneficent  purpose,  into  an 
instrument  for  the  perpetration  of  a  gross  fraud.  It  is  not  to 
be  supposed  that  a  court  possessed  of  all  the  facts  and  cir- 
cumstances of  the  case  would  permit  itself  to  be  used  for  such 
purpose.  "In  general,  it  may  be  stated  that  in  all  cases  where, 
by  accident,  or  mistake,  or  fraud,  or  otherwise,  a  party  has 
an  unfair  advantage  in  proceedings  in  a  court  of  law,  which 
must  necessarily  make  that  court  an  instrument  of  injustice, 
and  it  is  therefore  against  conscience  that  he  should  use  that 
advantage,  a  court  of  equity  will  interfere  and  restrain  him 
from  using  the  advantage  which  he  has  thus  improperly 
gained."  (Story's  Equity  Jurisprudence,  sec.  885.)  In 
Insurance  Co.  v.  Hodgson,  7  Cranch,  332,  Chief  Justice  Mar- 
shall laid  down  the  rule  in  such  cases  as  follows:  'Without 
attempting  to  draw  any  precise  line  to  which  courts  of  equity 
will  advance,  and  which  they  cannot  pass,  in  restraining 
parties  from  availing  themselves  of  judgments  obtained  at 
law,  it  may  be  safely  said  that  any  fact  which  clearly  appears 
to  be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  at  law,  or 
of  which  he  might  have  availed  himself  at  law  but  was  pre- 
vented by  fraud  or  accident,  unmixed  with  any  fraud  or  neg- 
ligence in  himself  or  his  agents,  will  justify  an  application  to 
a  court  of  chancery."  In  this  case  the  respondent  was  en- 
tirely helpless  as  against  the  proceedings  in  the  probate 
court  initiated  and  carried  on  by  the  appellant.  The  pro- 
ceeding to  set  aside  family  allowance  is  ex  parte.  In  fact, 
an  order  for  such  purpose  can  be  entered  by  the  court  of  its 
own  motion.  The  complaint  charges  and  the  court  finds  the 
suppression  of  a  material  fact,  which  matter  thus  suppressed 
and  withheld  was  a  fraud,  not  only  against  the  respondent, 
but  also  a  fraud  committed  upon  the  court.  The  fraud, 
however,  was  extrinsic  and  collateral  to  the  question  ex- 
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amined  on  the  application  for  the  family  allowance.  The 
case,  therefore,  does  not  fall  within  the  restrictions  against 
setting  aside  judgments  of  courts  obtained  through  intrinsic 
fraud,  such  as  United  States  v.  Throckmorton,  98  U.  S.  61, 
and  other  cases  in  that  lino  relied  upon  by  appellants.  The 
respondent  had  no  adequate  relief,  either  by  appealing  from 
the  order  entered  in  the  probate  court  or  upon  motion  to  set 
it  aside.  The  probate  court  does  not  possess  the  requisite 
machinery  to  try  a  question  of  fraud;  that  is  the  peculiar 
province  of  a  court  of  equity.  (Estate  of  Hudson,  63  Cal.  454 ; 
Dean  v.  Superior  Court,  63  Cal.  473;  Wickersham  v.  Comer- 
ford,  96  Cal.  433,  440;  Bergin  v.  Haight,  supra,) 

Wickersham  v.  Comerford,  supra,  was  an  action  to  set 
aside  an  order  of  the  probate  court  designating  and  setting 
apart  a  homestead  to  the  defendant,  the  widow  of  Richard 
Comerford.  Said  Comerford,  some  time  prior  to  his  death, 
had  entered  into  an  agreement  of  separation  with  his  wife, 
Sarah,  under  which  agreement  the  property  of  said  parties 
was  divided,  and  she  relinquished  all  right  as  wife  in  law  or 
equity  for  support  and  maintenance.  Upon  the  execution 
of  this  agreement  the  parties  immediately  separated  and 
never  again  lived  together.  The  wife  with  her  minor  son  re- 
moved to  Alameda  county  upon  the  property  which  was  con- 
veyed to  her  under  the  deed  of  separation,  and  the  husband 
remained  at  their  former  place  of  residence  in  Sonoma 
county.  After  his  death  the  wife  took  out  letters  of  adminis- 
tration upon  his  estate,  and  thereafter  made  an  application  to 
have  certain  property  in  Sonoma  county,  which  had  been 
purchased  by  the  husband  with  the  proceeds  of  his  separate 
estate,  set  apart  to  her  as  a  homestead,  which  application  was 
granted  by  the  probate  court  of  said  county.  On  the  api)lica- 
tion  for  setting  apart  the  homestead  nothing  was  stated  in 
reference  to  the  deed  of  separation  or  the  division  of  the 
property  thereunder.  The  complaint  in  the  case  charged 
a  wnllful  supi)ression  of  material  facts,  and  the  suggestion  of 
a  falsehood  by  the  defendant  with  the  intent  to  deceive  and 
mislead  the  court  to  the  prejudice  of  the  creditors  of  the  es- 
tate, and  averred  that  such  suppression  and  suggestion  had 
the  intended  effect  to  the  injury  of  the  plaintiff,  who  was 
one  of  such  creditors.  This  court  held  that  that  constituted 
fraud,  and  answers  the  contention  on  the  part  of  the  defend- 
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ant  there  that  the  only  remedy  was  an  appeal  from  the  order 
setting  apart  the  homestead  as  follows :  "No  doubt  that  order 
was  appealable,  but  conceding  that  plaintiff's  relation  to  the 
case  (that  of  a  mere  creditor  of  the  estate  whose  claim  had 
not  been  allowed)-  was  such  as  would  have  entitled  him  to 
appeal  from  that  order,  yet  he  could  have  obtained  no  ade- 
quate relief  by  such  appeal;  since  neither  the  fraud  upon 
which  this  action  is  grounded,  nor  the  fact  that  plaintiff  was 
a  creditor,  could  have  been  brought  into  the  record  on  appeal 
from  that  order.  Nor  did  plaintiff  have  an  adequa,te  remedy 
by  motion  to  vacate  the  order,  even  conceding  that  he  was 
entitled  to  make  such  motion,  and  had  made  it  within  the 
proper  time.  To  say  nothing  of  the  disadvantage  of  trying 
an  issue  of  fraud  on  such  a  motion,  he  could  not  have  ap- 
pealed from  an  order  denying  the  motion,  because  the  order 
sought  to  be  vacated,  viz.,  the  order  setting  apart  the  home- 
stead, was  itself  an  appealable  order.  (Citing  a  number  of 
cases.)  It  will  hardly  be  contended  that  a  remedy  for  the 
wrongs  complained  of,  thus  restricted,  is  not  defective  and 
inadequate,  as  compared  with  an  original  equitable  action 
adapted  to  a  thorough  investigation  of  the  issues,  and  in 
which  all  errors  committed  by  the  trial  court  may  be  cor- 
rected on  appeal." 

Johnson  v.  Waters,  111  U.  S.  640,  was  an  original  suit  in 
the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  brought  for  the  purpose  of  setting  aside  fraudulent 
and  void  sales  made  by  a  testamentary  executor  under  the 
orders  of  the  probate  court  in  said  state.  In  that  case  it  w^as 
contended  that  the  plaintiff  was  conchided  by  the  proceedings 
in  the  probate  court,  which  was  alleged  to  have  exclusive  ju- 
risdiction of  the  subject  matter,  and  that  its  decision  was  con- 
clusive against  the  world,  especially  against  the  plaintiff,  who 
was  a  party  to  the  proceeding.  The  supreme  court  of  the 
United  States  in  its  opinion,  conceding  that  the  administra- 
tion of  the  estate  there  in  question  properly  belonged  to  the 
probate  court,  and  that,  in  a  general  sense,  the  decisions  of 
that  court  were  conclusive  and  binding,  especially  upon  par- 
ties, said :  "But  this  is  not  universally  true.  The  most  solemn 
transactions  and  judgments  may,  at  the  instance  of  the  par- 
ties, be  set  aside  or  rendered  inoperative  for  fraud.    The  fact 
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of  being  a  party  does  not  estop  a  person  from  obtaining  in  a 
court  of  equity  relief  against  fraud.  It  is  generally  parties 
that  are  the  victims  of  fraud.  The  court  of  chancery  is  always 
open  to  hear  complaints  against  it,  whether  committed  in  pais 
or  by  means  of  judicial  proceedings.  In  such  cases  the  court 
does  not  act  as  a  court  of  review,  nor  does  it  inquire  into  any 
irregularities  or  errors  of  proceedings  in  another  court;  but 
it  will  scrutinize  the  conduct  of  the  parties,  and,  if  it  finds  that 
they  have  been  guilty  of  fraud  in  obtaining  a  judgment  or  de- 
cree, it  wijl  deprive  them  of  the  benefit  of  it  and  of  any  in- 
equitable advantage  which  they  have  derived  under  it."  (Cit- 
ing a  large  number  of  cases.) 

Arrowsmith  v.  Oleason,  129  U.  S.  86,  presented  the  ques- 
tion as  to  the  jurisdiction  of  a  probate  court  to  make  a  sale  of 
the  lands  there  in  controversy,  and  confirm  sales  reported  by 
the  guardian  in  said  proceeding  in  probate.  It  was  claimed 
there,  as  here,  that  the  party  complaining  was  bound  by  the 
judgment  and  orders  of  the  probate  court.  The  supreme 
court  of  the  United  States,  however,  says  in  its  opinion :  "But 
it  is  insisted  that  the  circuit  court  of  the  United  States,  sitting 
in  Ohio,  is  without  jurisdiction  to  make  such  a  decree  as  is 
specifically  prayed  for,  namely,  a  decree  setting  aside  and  va- 
cating the  orders  of  the  probate  court  of  Defiance  county.  If 
by  this  is  meant  only  that  the  circuit  court  cannot  by  its  or- 
ders act  directly  upon  the  probate  court,  or  that  the  circuit 
court  cannot  compel  or  require  the  probate  court  to  set  aside 
or  vacate  its  own  orders,  the  position  of  the  defendants  could 
not  be  disputed.  But  it  does  not  follow  that  the  right  of  Har- 
mening,  in  his  lifetime,  or  of  his  heirs  since  his  death,  to  hold 
these  lands,  as  against  the  plaintiff^,  cannot  be  questioned  in  a 
court  of  general  equitable  jurisdiction  on  the  ground  of 
fraud.  If  the  case  made  by  the  bill  is  clearly  established  by 
proof,  it  may  be  assumed  that  some  state  court,  of  superior 
jurisdiction  and  equity  powers  and  having  before  it  all  the 
parties  interested,  might  aflFord  the  plaintiff  relief  of  a  sub- 
stantial character.  But,  whether  that  be  so  or  not,  it  is  diffi- 
cult to  perceive  why  the  circuit  court  is  not  bound  to  give  re- 
lief according  to  the  recognized  rules  of  equity  as  adminis- 
tered in  the  courts  of  the  United  States." 
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To  the  same  effect  is  Bowen  v.  Evans,  2  H.  L.  Gas.  257 :  "If 
a  case  of  fraud  be  established,  equity  will  set  aside  all  transac- 
tions founded  upon  it,  by  whatever  machinery  they  may  have 
been  effected,  and  notwithstanding  any  contrivance  by  which 
it  may  have  been  attempted  to  protect  them.  It  is  immate- 
rial, therefore,  whether  such  machinery  and  contrivances 
consisted  of  a  decree  of  equity,  and  a  purchaser  under  it,  or  of 
a  judgment  at  law,  or  of  other  transactions  between  the  actors 
in  the  fraud." 

It  appears,  therefore,  from  the  foregoing  cases — and  many 
others  to  the  same  effect  might  be  cited — that  it  was  not  neces- 
sary to  first  revise  or  set  aside  the  orders  made  by  the  probate 
court.  The  desired  purpose  can  be  accomplished  by  allowing 
the  sale  ordered  by  that  court  to  proceed,  but  to  direct  and 
control  the  disposition  of  the  proceeds  of  such  sale  according 
to  the  right  of  the  case,  and  this  was  Aoitb  by  the  court  below 
in  its  decree. 

The  order  herein  for  the  family  allowance,  and  also  for  the 
sale  of  the  real  estate,  were  made  by  the  superior  court  in  the 
exercise  of  its  probate  jurisdiction.  No  appeal  was  taken  from 
either  of  these  orders,  nor  was  any  motion  to  modify  or  set 
them  aside  made  in  the  proceeding  before  the  probate  depart- 
ment until  after  the  time  limited  for  an  appeal  therefrom, 
and  the  orders  had  thus  become  final,  and  no  relief  from 
them  could  be  had  in  the  probate  department  even  if  under 
any  circumstances  that  department  could  have  given  relief. 
When  it  appeared  that  the  order  for  family  allowance  had 
been  made  to  reimburse  the  widow  for  moneys  which  she  had 
already  expended  in  the  support  of  her  family,  and  that  she 
had  obtained  these  moneys  from  the  assignors  of  the  plaintiff 
herein  by  mortgaging  her  interest  in  the  estate  as  security 
for  their  repayment,  and,  without  disclosing  this  fact,  had  as 
executrix  obtained  an  order  for  the  sale  of  th6  entire  estate 
under  which  the  purchaser  would  take  the  title  discharged  of 
such  mortgages,  there  was  presented  the  precise  case  in  which 
a  court  of  equity  should  interfere  to  control  the  enforcement 
of  the  judgment  of  another  court  by  directing  the  application 
of  the  proceeds  of  that  sale. 
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In  its  judgment  herein  the  superior  court  does  not  purport 
to  set  aside  or  modify  either  of  these  orders,  but  controls  Mrs. 
Schell  in  the  disposition  of  the  moneys  which  may  be  re- 
ceived by  her  upon  the  family  allowance.  Neither  does  the 
court  assume  to  determine  the  amount  of  the  charges  and  ex- 
penses of  administration  which  arc  to  be  paid  out  of  the  pro- 
ceeds of  the  sale.  These  matters,  as  well  as  the  return  of  sale 
that  may  be  made  under  the  order  of  sale,  and  the  hearing 
upon  the  application  for  its  confirmation,  are  within  the  ju- 
risdiction of  the  probate  department,  and  will  be  determined 
by  it.  The  superior  court  by  its  judgment  herein  in  no  re- 
spect interferes  with  the  jurisdiction  of  the  probate  depart- 
ment in  reference  thereto.  It  takes  control  of  the  disposition 
of  the  proceeds  of  the  sale  after  the  confirmation  and  pay- 
ment of  those  charges  and  expenses,  and  at  that  point  inter- 
cepts the  appropriation  by  Mrs.  Schell  to  herself  of  the  pro- 
ceeds of  the  sale  of  her  interest  in  the  real  estate  which  she 
had  mortgaged  to  the  assignors  of  the  plaintiff  by  compelling 
the  executrix  to  apply  these  proceeds,  as  far  as  may  be  neces- 
sary or  applicable,  in  satisfaction  of  the  liens  which  Mrs. 
Schell,  as  widow  and  heir  of  the  deceased,  had  created  upon 
that  interest  for  the  express  purpose  of  obtaining  the  money 
for  the  reimbursement  of  which  the  order  of  sale  was  made. 
The  judgment  merely  compels  the  executrix  to  make  the  pay- 
ment of  the  family  allowance  to  the  assignee  of  the  widow  in 
accordance  with  contracts  theretofore  made  by  her. 

The  equitable  relief  thus  sought  could  not  be  granted  in 
the  probate  department  of  the  court,  for  the  reason  that  such 
relief  is  not  within  its  probate  jurisdiction.  Sitting  as  a  court 
of  probate,  the  superior  court  exercises  a  special  and  limited 
jurisdiction  under  statutory  procedure,  and,  although  guided 
by  principles  of  equity  in  the  exercise  of  that  jurisdiction, 
does  not  exercise  its  general  jurisdiction  in  equity,  but  is  lim- 
ited to  matters  in  probate,  and,  in  the  administration  of  the 
estates  of  decedents,  to  the  objects  of  such  administration. 
These  objects  are  the  temporary  preservation  and  protection 
of  the  estate  of  the  deceased,  the  satisfaction  or  payment  of 
such  debts  and  claims  as  are  charges  or  liens  upon  it,  and  the 
distribution  of  the  residue  to  those  who  are  entitled  thereto. 
Incidentally, the  expenses  incurred  in  the  administration,  and 
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a  temporary  provision  for  the  support  of  the  family,  including 
a  homestead  where  proper,  arc  to  be  taken  from  the  estate. 
This  provision,  however,  is  in  reality  a  distribution  of  a  por- 
tion of  the  estate  to  those  who  by  virtue  of  the  statute  are  en- 
titled thereto.  Under  its  probate  jurisdiction  the  court  can- 
not bring  before  it  strangers  to  the  estate  for  the  purpose  of 
adjusting  their  claims  to  property  held  by  the  executrix  or  ad- 
ministrator, or  for  determining  their  rights  to  the  proceeds 
of  a  sale  derived  under  those  for  whose  benefits  the  sale  was 
ordered.  For  this  want  of  jurisdiction  in  the  proceeding  for 
the  administration  of  the  estate,  the  equity  jurisdiction  of  the 
court  was  properly  invoked  and  exercised  herein. 

The  judgment  and  the  order  denying  the  motion  to  vacate 
and  set  aside  the  said  judgment  are  affirmed. 

Temple,  J.,  Harrison,  J.,  McFarland,  J.,  and  Henshaw,  J., 
concurred. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment 
and  generally  in  the  opinion  of  Justice  Van  Dyke.  I  am  not, 
however,  prepared  to  say  that  the  probate  court,  as  such,  is 
without  jurisdiction,  in  making  an  order  of  family  allowance 
for  the  purpose  of  reimbursing  moneys  advanced  for  family 
support,  to  extend  the  benefit  of  its  order  to  a  third  party  who, 
at  the  request  of  the  executor  or  administrator,  has  made  such 
advances.  I  think,  on  the  contrary,  that  if  in  this  instance 
the  facts  had  been  disclosed  to  the  probate  court  at  the  time 
the  order  of  sale  was  made  it  would  have  been  perfectly  com- 
petent for  that  court  to  have  directed  payment  to  the  plaintiflF 
here  of  all  sums  advanced  by  her  for  the  support  of  the  fam- 
ily. This  view  does  not  in  my  opinion  invalidate  the  conclu- 
sion that  she  can  sustain  the  present  action  to  enforce  her 
equitable  claim  upon  the  fund  which  will  result  from  the  sale 
of  the  property.  She  had  no  actual  notice  of  the  proceeding 
in  the  probate  court,  and  her  failure  to  make  her  claim  there 
was  not  her  faulty  but  the  fault  of  the  defendant. 
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D.  C.  SAMPLE,  Respondent,  v.  FRESNO  FLUME  AND 
IRRIGATION  COMPANY,  Appellant. 

Contract  with  Water  Company — Blank  Exhibit  to  bi  Exsouted — 
Certainty. — A  contract  with  a  water  company,  in  which  it  a^eed, 
in  consideration  of  the  transfer  to  it  of  certain  stock  and  other 
privileges,  to  furnish  a  specified  quantity  of  water,  and  a  transfer 
of  said  water  rights  to  be  drawn  upon  the  form  adopted  by  the 
corporation  annexed  as  a  blank  exhibit,  and  subject  to  its  terms 
and  conditions,  to  be  executed  between  the  parties  and  subject  to 
the  reasonable  rules  and  regulations  of  the  company  not  conflicting 
with  the  contract  or  the  agreement  to  be  executed,  is  not  rendered 
void  for  uncertainty  by  the  absence  from  the  blank  exhibit  of  the 
price  of  the  water  right  and  the  annual  rent  to  be  paid.  The  price 
was  fixed  by  the  consideration  received,  and  the  annual  rent  or  rate 
was  a  mere  incident  to  the  agreement,  subject  to  reasonable  change 
as  circumstances  may  require. 

Id. — ^Reasonable  Interpretation — ^Validity  of  Contract. — The  con- 
tract should  receive  a  reasonable  interpretation,  and  such  that 
would  give  it  effect,  instead  of  that  which  would  make  it  void;  and 
where,  taking  the  two  papers  together,  and  having  in  view  the  cir- 
cumstances under  which  the  contract  was  entered  into,  the  mean- 
ing and  intention  of  the  parties  can  be  understood  with  sufficient 
clearness,  the  validity  of  the  contract  must  be  sustained. 

Id. — Breach  of  Contract — ^Action  for  Damages — ^Pending  Injunction 
not  a  Defense. — The  water  company  is  liable  in  an  action  for 
damages  for  breach  of  its  contract  to  furnish  the  water  as  agreed, 
where  the  findings  establish  that  it  completed  its  flumes  and  ditches 
to  and  beyond  the  point  at  which  it  agreed  to  deliver  it,  and  that 
in  the  exercise  of  reasonable  diligence  it  could  have  delivered  the 
water,  and  failed  to  do  so.  It  is  no  defense  to  such  action  that, 
at  suit  of  another  corporation,  the  defendant  has  been  enjoined 
from  diverting  sufficient  water  to  comply  with  the  contract,  anl 
that  such  injunction  is  still  pending. 

Id. — ^Excuse  fob  Nonperformance — ^Preventioh — ^Inabhitt — ^Impossi- 
bility.— An  injunction  at  suit  of  a  private  litigant  is  not  a  pre- 
vention by  operation  of  law,  nor  by  an  irrestlble  superhuman  cause, 
and  is  not  a  legal  excuse  for  nonperformance  of  the  contract.  If 
what  is  agreed  to  be  done  is  possible  under  any  circumstances,  not- 
withstanding any  difficulty  or  inability  of  the  party,  under  unfor- 
seen  circumstances,  to  comply  with  the  contract,  he  must  make  com- 
pensation in  damages  for  nonperformance.    The  impossibility  which 
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will  excuse  nonperformance  must  consist  in  the  nature  of  the  thing 
to  be  done,  and  not  in  the  inability  of  the  party  to  do  it,  imless  such 
inability  is  provided  against  in  the  terms  of  the  contract. 

Id. — Delay  in  Detebhininq  Iwjunction  Suit — ^Modification. — ^Where 
great  delay  is  apparent  in  determining  the  injunction  suit  and  no 
steps  had  been  taken  after  the  lapse  of  several  years  to  have  the 
injunction  dissolved,  but  it  appears  that  it  was  modified  to  per- 
mit the  defendant  to  divert  some  water,  it  cannot  be  left  optional 
with  the  defendant  to  comply  with  its  contract  or  not  as  its  con- 
venience may  dictate. 

Id. — ^Retention  of  Consideration. — ^The  defendant  cannot  retain  the 
consideration  paid  for  carrying  out  the  contract,  and  refuse  or 
neglect  to  carry  out  its  part  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial.  E.  W.  Ris- 
ley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory  for  Appellant. 

The  agreement  is  void  for  uncertainty,  and  cannot  be  en- 
forced.    (Easton  v,  Millington,  105  Cal.  49;  Rauer  v.  Fay, 
110  Cal.  361 ;  Van  Slyke  v.  Broadway  Ins.  Co.,  115  Cal.  644 ; 
Talmage  v.  Arrowhead  Reservoir  Co.,  101  Cal.  367 ;  Lyman 
V.  Robinson,  14  Allen,  242;  Pepper  v.  Harris,  73  N.  C.  365; 
Atkins  V.  Van  Buren  Scholl  Tp.,  77  Ind.  447;  Leslie  v. 
Smith,  32  Mich,  64;  Brown  v.  New  York  Cent.  R.  R.  Co.,  44 
N.  Y.  79,  83;  Mayer  v.  McCreery,  119  N.  Y.  434.)     The 
promise  was  conditional,  and  the  conditions  of  liability  have 
not  been  fulfilled,  and  the  defendant  is'  not  in  default.  (Bish- 
op on  Contracts,  sec.  580;  Bachyian  v.  Meyers,  49  Cal.  220 
Cox.  V.  McLaughlin,  63  Cal.  196;  Hanson  v.  Slaven,  98  Cal 
377;  Stockton  v.  Weber,  98  Cal.  433;  Henry  v.  Sacramento 
110  Cal.  628;  Tebo  v.  Robinson,  100  N.  Y.  27.)    The  defend 
ant  was  excused  from  performance  by  a  supervening  impossi 
bility.     (HoUingsworth  on  Contracts,  559;  1  Beach  on  Con 
tracts,  sec.  773 ;  LorilUird  v.  Clyde,  142  N.  Y.  456 ;  Heine  v 
Meyer,  61  N.  Y.  171.)  Legal  process  or  obedience  to  an  order 
of  court  is  a  sufficient  prevention  of  p3rformance.     (Melville 
V.  De  Wolf,  4  El.  &  B.  844 ;  Lehigh  Zinc  etc.  Co.  v.  Trotter,  42 
N.  J.  Eq.  678;  People  v.  Globe  Mut.  etc.  Co.,  91  N.  Y.  174; 
Burkhardt  v.  Georgia  School  Tp.,  9  S.  Dak.  315.) 
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M.  K.  Harris,  for  Respondent. 

The  contract  is  not  void  for  uncertainty.  It  must  be  con- 
strued according  to  the  intention  of  the  parties.  (Saunders  v. 
Clark,  29  Cal.  300.)  He  who  agrees  to  do  an  act  must  do  it 
unless  it  is  absolutely  impossible.  He  should  provide  against 
contingencies  in  the  contract.  (Dermott  v.  Jones,  2  Wall.  6; 
McOehee  v.  Hill,  4  Port.  170* ;  Adams  v,  Nicholas,  19  Pick. 
275*;  Reid  v,  Edwards,  7  Port.  5083;  Booth  v.  Spuyten  Duy- 
vil  etc.  Co,,  60  N.  Y.  487 ;  Tompkins  v.  Dudley,  25  N.  Y. 
272*;  School  Dist.  No.l  v.  Dauchy,  25  Conn.  580';  Superin- 
tendent of  Schools  V,  Bennett,  27  N.  J.  L.  373.«)  The  injunc- 
tion was  no  excuse  for  nonperformance.  (Klauber  v.  San 
Diego  Street-Car  Co.,  95  Cal.  357,  358.)  The  obligor  contracts 
that  he  can  and  will  control  the  acts  of  third  parties,  so  far  as 
necessary  to  enable  him  to  perform  his  contract.  {People  v. 
Bartlett,  3  Hill,  570.)  Under  section  527  of  the  Code  of  Civil 
Procedure,  amendment  1895,  this  injunction  does  not  con- 
tinue in  force  for  a  longer  period  than  one  year  from  the  time 
if  was  granted,  except  by  defendant's  consent.  This  law  is  ap- 
plicable to  said  injunction,  although  enacted  after  the  injunc- 
tion was  issued.  '{Moore  v.  Martin,  38  Cal.  428 ;  Oullahan  v, 
Sweeney,  79  Cal.  537^;  Mill  etc.  Co.  v.  Olmstead,  85  Cal.  81.) 

VAN  DYKE,  J. — This  is  an  action  for  damages  arising 
from  an  alleged  breach  of  a  contract  concerning  water  rates. 
The  plaintifiF  had  judgment  in  the  court  below  for  the  sum  of 
seven  thousand  two  hundred  dollars  and  costs  of  suit.  The 
appeal  is  taken  from  said  judgment  and  from  the  order  deny- 
ing defendants  motion  for  t^new  trial. 

The  first  point  made  by  the  appellant  is  that  the  contract 
in  question  is  void  for  uncertainty.  The  defendant  corpora- 
tion, it  seems,  was  formed  for  the  purpose  of  acquiring  water 
and  water  rights,  and  to  divert  and  use  the  same  by  means  of 
0unies,  ditches,  reservoirs,  and  other  conduits  for  irrigation, 
tt  111  ling,  fluming,  and  other  purposes,  and  the  sale,  lease,  and 
rent  of  water  and  water  rights  and  waterworks,  and  in  pursu- 

1  20  Am.  Dec.  277.  B  68  Am.  Dec.  371. 

1  31  Am.  Dec.  137.  6  72  Am.  Dec.  373. 

»  31  Am.  Dec.  720.  T  12  Am.  St  Rep.  172. 
4  82  Am.  Dec.  349. 
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ance  of  these  objects  and  purposes  on  its  part  the  defendant 
had  to  secure  means  to  carry  the  same  into  execution.  On  the 
10th  of  June,  1892,  it  entered  into  the  contract  in  question 
with  one  Benjamin  Kendricks,  assignor  of  the  plaintiflF,  a 
copy  of  which  is  as  follows : 

"Know  all  men  by  these  presents,  that  the  Fresno  Flume 
and  Irrigation  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia, for  and  in  consideration  of  the  transfer  to  it  of  certain 
stock  and  other  privileges  by  Benjamin  Kendricks,  and  othei 
valuable  consideration  to  it  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  does  hereby  promise  and  agree  to 
and  with  the  said  Benjamin  Kendricks  to  make,  execute,  and 
deliver  to  said  Benjamin  Kendricks  whenever  its  ditches 
flumes,  and  works  are  completed  to  Big  Dry  creek,  at  or  near 
section  21,  in  township  12  south,  of  range  22  cast.  Mount 
Diablo  base  and  meridian,  and  whenever  it  is  ready  to  furnish 
and  deliver  water  therein,  and  at  said  place,  agreements  and 
water  rights,  deed  or  deeds  sufficient  in  form  and  effect  to  en- 
title the  said  Benjamin  Kendricks  to  the  use  of  six  (6)  cubic 
feet  of  water  per  second,  said  water  rights  to  be  drawn  upon 
the  form  adopted  by  said  corporation  hereto  annexed,  exhibit 
'B/  and  subject  to  each  and  all  of  the  conditions  and  agree- 
ments thereof,  to  be  signed  and  executed  by  each  of  said  par- 
ties, or  to  whichever  party  the  said  Benjamin  Kendricks  may 
assign  "his  interest  in  and  to  any  portion  of  said  water.  Said 
water  to  be  furnished  in  pursuance  of  said  agreement  so  to  be 
executed,  subject  to  each  and  all  of  the  reasonable  rules  and 
regulations  of  said  corporation  which  it  has  adopted  or  may 
adopt;  said  rules  and  regulations  not  to  conflict  with  the  pro- 
visions of  this  agreement,  and  said  agreement  so  to  be  exe- 
cuted." 

The  objection  seems  to  go  to  the  form  of  water  rights  ein- 
nexed  to  the  contract,  and  the  particular  in  which  the  form 
seems  to  be  incomplete  is  that  there  is  a  blank  left  for  the 
price  to  be  paid  for  the  water  rights  and  the  amount  of  the 
annual  rents.  In  this  case,  however,  the  blank  in  the  form  in 
reference  to  the  price  to  be  paid  cuts  no  figure,  inasmuch  as 
,       CXXIX.  Cal.— 15 
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the  full  value  of  the  water  rights  was  paid  by  Kcndricks  at 
the  time  of  entering  into  the  contract,  by  the  transfer  of  cer- 
tain stocks  and  other  privileges,  held  by  him,  to  the  defend- 
ant corporation.  It  was  altof^cther  unnec*essary  to  repeat  this 
in  the  form  attached  to  the  contract  when  it  had  already 
been  specified  in  the  contract  iself,  and  the  two  papers  have 
to  be  read  together.  The  form  was  evidently  prepared  by  the 
company  to  be  used  in  reference  U  water  rights,  when  they 
were  to  be  sold  upon  a  credit.  As  to  the  sum  to  be  charged  as 
annual  rent,  that  is  a  mere  incident  to  the  agreement,  and 
subject  to  changes  as  circumstances  may  require.  The  only 
limitation  upon  the  right  of  the  defendant  to  make  changes 
or  fix  this  annual  or  rate  is  that  it  nuist  be  reasonable. 

Taking  the  two  papers  together,  and  having  in  view  the 
circumstances  imder  which  the  contract  was  entered  into, 
the  meaning  and  intention  of  the  parties  can  be  understood 
with  sufficient  clearness.  The  contract  should  receive  a 
reasonable  interpretation,  and  such  that  would  give  it  effect, 
instead  of  that  which  would  make  it  void.  (Civ.  Code,  sees. 
3541,  3542.) 

It  is  further  contended  on  the  part  of  the  appellant  that  the 
company  is  only  required  to  execute  and  deliver  agreements, 
water  rights,  and  deeds  to  entitle  the  plaintiff,  as  assignor 
of  Kendricks,  to  the  water  mentioned  in  the  contract,  when- 
ever it  is  ready  to  furnish  and  deliver  the  water  therein  at 
the  place  mentioned,  and  that  it  is  not  yet  ready  to  furnish 
said  water.  The  court  finds,  however,  "that  on  or  about  the 
first  day  of  July,  1894,  the  defendant  had  completed  its 
flumes  and  ditches  to  and  beyond  said  Big  Dry  creek,  at  or 
near  said  section  21,  township  12  south,  of  range  22  east. 
Mount  Diablo  base  and  meridian,  and  said  flumes  and 
ditches  ever  since  have  been  and  now  are,  in  a  condition  to 
receive  and  deliver  said  water  to  this  plaintiff,  and  ever  since 
the  said  first  day  of  July,  1894,  by  the  exercise  of  reasonable 
and  proper  efforts  and  diligence  on  its  part,  it  has  been  possi- 
ble for  said  defendant  to  and  it  could  have  delivered  to 
plaintiflF  said  six  cubic  feet  of  water  so  agreed  to  be  delivered." 

It  is  contended,  however,  as  another  reason  why  the  defend- 
ant is  not  ready  to  furnish  and  deliver  wat(r  according  to  said 
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agreement,  that  it  has  been  enjoined  from  diverting  wat  ^r, 
and  the  injunction  still  remains  in  force.  It  appears  that  on 
the  twenty-fifth  day  of  September,  1894,  an  action  was  com- 
menced in  the  superior  court  of  the  city  and  county  of  San 
Francisco  by  the  San  Joaquin  and  Kings  River  Canal  and 
Irrigation  Company  as  plaintiff  against  said  defendant ;  that 
an  injunction  was  issued  and  granted  by  said  court  upon  the 
application  of  said  plaintiff  in  said  action,  and  served  upon 
said  defendant,  commanding  the  defendant  to  desist  from  di- 
verting or  from  doing  any  act  to  divert  the  waters  from 
Stevenson  creek,  or  of  the  San  Joaquin  river,  and  from  ob- 
structing by  means  of  dams  or  other  obstructions  the  flow  of 
water  from  Stevenson  creek  and  the  San  Joaquin  river  down 
to  the  canal  and  riparian  lands  of  the  plaintiff  i^  said  action, 
which  canal  and  lands  were  situated  below  the  point  specified 
in  the  memorandum  of  agreement  as  the  point  where  the  de- 
fendant was  to  deliver  water.  That  said  injunction  has  since 
remained  in  full  force  and  effect,  except  that  the  same  was 
modified  to  permit  the  defendant  to  divert  sufficient  water  to 
conduct  fluming  operations  in  the  county  of  Fresno. 

This  is  not  a  legal  reason  or  excuse  for  nonperformance  of 
the  contract  on  the  part  of  the  defendant.  It  is  not  a  preven- 
tion by  operation  of  law,  or  by  an  irresistible,  superhuman 
cause.  (Civ.  Code,  sec.  1511.)  This  question  was  considered  in 
Klauber  v.  San  Diego  Street-Car  Co.,  95  Cal.  353.  The  court 
there  say:  ''No  case  has  been  cited  in  which  it  has  been  held 
that  interference  by  a  writ  sued  out  by  a  private  litigant  will 
excuse  performance  of  a  contract,  although  it  may  deprive 
the  contractor  of  the  means  of  performance.  It  is  not  preven- 
tion by  operation  of  law.  It  is  the  act  of  an  individual,  and 
not  of  the  government.  In  a  certain  sense,  the  property  so 
taken  may  be  in  the  custody  of  the  law,  and  yet  the  seizure 
may  be  wrongful  and  the  suitor  held  responsible  as  for  a 
trespass  and  damages.  The  law  recognizes  the  fact  that  these 
private  remedies  may  be  wrongfully — ^that  is,  illegally — ^used, 
and  the  litigant  is  required  to  give  security  for  any  damage 
that  may  be  caused  if  it  should  be  finally  decided  that  the 
writ  w^a.s  improperly  issued.  This  cannot  be  called  the  opera- 
tion of  law  within  the  meaning  of  the  Civil  Code Nor 

would  it  be  a  defense  that  the  law  has  rendered  it  difficult  or 
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very  expensive  to  |)erft>riii.  The  rule  is,  if  performance  is  in 
itself  possible,  there  is  a  breach,  although  the  obligor  himself 
may  have  become  wholly  unable  to  perform To  war- 
rant the  application  of  the  principle,  the  impossibility  must 
consist  in  the  nature  of  the  thing  to  be  done,  and  not  in  the 
inability  of  the  party  to  do  it ;  or  as  it  is  sometimes  termed, 
be  an  impombilitas  rei  as  distinguished  from  an  %mpos9ilnUr 
tas  facti  If  the  thing  could  be  accomplished  by  anyone  with 
proper  means  and  the  requisite  skill  and  knowledge,  the 
promisor  was  not  less  answerable  because  it  was  impossible  to 
him.  (Hare  on  Contracts,  639.)  The  principle  dedudble 
from  the  authorities  is  that,  if  what  is  agreed  to  be  done  is 
jxjssible  or  lawful,  it  nmst  be  done.  Difficulty  or  improbar 
bility  of  accomplishing  the  undertaking  will  not  avail  a  de- 
fendant. It  must  be  shown  that  the  thing  cannot  by  any 
means  be  effected.  Nothing  short  of  this  will  excuse  nonper- 
formance." (The  Harriman,  9  Wall.  172.)  As  was  said  in 
Wilmington  Tramp.  Co,  v.  O'Xeil,  98  Cal.  5:  "Where  a 
party  has  expressly  undertaken  without  qualification  to  do 
anything  not  naturally  or  necessarily  impossible  under  all 
circumstances,  and  he  does  not  do  it,  he  must  make  compen- 
sation in  damages,  though  the  perfonnance  was  rendered  im- 
practicable or  even  impossible  by  some  unforeseen  cause  over 
which  he  had  no  control,  but  against  which  he  might  have 
provided  in  his  contract.'' 

The  injunction  suit  referred  to,  it  seems,  was  commenced 
September  25,  1894,  and  yet  at  the  time  of  the  commence- 
ment of  this  action,  and  also  at  the  trial  thereof  on  the  30th 
of  April,  1897,  no  stei>s  were  shown  to  have  been  taken  to 
have  said  injunction  dissolved,  nor  does  it  appear  that  any 
esjiecial  efforts  have  been  made  uixm  the  part  of  the  defend- 
ant to  have  the  case  deternuned.  It  d(x«  appear,  however, 
that  the  injunction  wa-?  nuHiified  to  permit  the  defendant  to 
divert  sufficient  water  to  i^onduct  the  fluming  operations  in 
the  iHHinty  of  Fn^sno.  Plaintiff,  the  assignee  of  the  original 
party  to  the  contract,  and  for  whose  l>enefit  it  seems  the  con- 
tnict  was  made,  is  shown  to  own  a  large  body  of  land  nec- 
o^<;\ry  to  be  irrigateil,  and  it  is  fair  to  presume  that  the  par- 
liv^  understooil  at  the  time  of  entering  into  the  agre^nent 
that  the  sx-stem  of  irrig^ition  works  should  be  constructed  and 
cv>mpletod  at  le<\st  within  a  re<\sonable  period  of  time,  and  the 
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fact  that  the  water  rights  were  paid  for  at  the  time  of  enter- 
ing into  the  contract  furnishes  further  evidence  that  such 
was  the  understanding.  It  is  not  reasonable  to  suppose  that 
one  of  the  parties  to  this  contract  paid  a  consideration  for  the 
water  rights  and  water  to  be  supplied,  leaving  the  question 
entirely  optional  with  the  defendant  to  comply  with  the  con- 
tract or  not,  as  convenience  might  dictate.  The  defendant 
cannot  refuse  or  neglect  to  carry  out  its  part  of  the  contract, 
and  still  retain  the  consideration  paid  for  carrying  it  out. 

The  evidence  supports  the  findings.  Appellant's  objections 
to  certain  rulings  of  the  court  made  during  the  progress  of 
the  trial  in  reference  to  the  introduction  of  testimony  are  not 
well  taken. 

Judgment  and  order  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  648.    Department  One.— July  19,  1000.] 

HENRY  WILLIAMS,Respondent,  v.  W.  G.  LONG  et  al.  De- 
fendants. GAGNERE  MINING  COMPANY,  Appellant. 

Ejectment  for  Mining  Claim — Injunction  Against  Waste — Dibobe- 
TioN  OF  Coubt — Affidavits  on  Motion  to  Dissolve. — ^In  an  action 
of  ejectment  to  recover  possession  of  a  mining  claim,  where  the  veri- 
fied complaint  is  sufficient  to  support  a  preliminary  injunction  to 
prevent  waste  of  the  mine  pending  suit,  the  court  may  grant  such 
injunction,  and  has  discretion  to  maintain  it,  notwithstanding  affi- 
davits of  the  defendants  on  motion  to  dissolve  the  injunction  may 
deny  the  equities  of  plaintiff's  case,  and  show  a  case  of  hardship 
upon  the  defendant. 

Id. — Impbopeb  Restraint  of  Defendants. — An  injunction  in  an  action 
of  ejectment  cannot  properly  restrain  the  defendants  from  "enter- 
upon"  the  land  sued  for,  or  from  "in  any  manner  trespassing  there- 
upon," or  from  "working  thereon,"  provided  no  waste  is  committed. 
In  all  other  respects  than  extracting  or  removing  ore  from  the  mine 
or  committing  waste,  the  defendants  are  entitled  to  use  the  mine 
pending  the  suit  as  their  occasion  may  demand. 
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lo.— Apfeax*  rBOif  Obdcb  Rctusino  to  Dibsolte  iNJuncnoH — ^Meutb 
OF  Case  not  Involved. — Upon  an  appeal  from  an  order  refusing  to 
dissolve  a  preliminary  injunction  to  prevent  waste  by  the  defend- 
ants pending  an  action  of  ejectment,  the  merits  of  the  ease,  or  the 
right  of  plaintiff  to  recover  in  the  action,  are  not  involved,  and 
cannot  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tuo- 
lumne County  refusing  to  dissolve  an  injunction.  G.  W. 
Niool,  Judge. 

The  facte  are  stat^  in  the  opinion. 

C.  C.  Hamilton,  for  Appellant. 

F.  P.  Otis,  for  Resi)ondent. 

SMITH,  C. — Appeal  from  an  order  refusing  to  dissolve  a 
preliminary  injunction  restraining  the  defendants  "from  en- 
tering in  and  upon  the  mining  claim  of  the  plaintiff  [called 
the  "Marryatt  mine'^J,  and  from  mining  and  working  there- 
on, and  from  taking  and  removing  any  gold  and  gold-bear- 
ing earth  and  rook  therefrom,  and  from  in  any  further  man- 
ner trespassing  thereon." 

The  injunction  was  issued  without  notice  on  the  verified 
complaint.  The  complaint  is  in  ejectment,  in  the  ordinary 
form,  but  alleges,  also,  in  effect,  that  the  defendants  are  min- 
ing the  premises  in  controversy,  and  have  removed  and  are 
removing  therefrom  gold-bearing  earth  and  rock,  and  will 
continue  to  do  so  unless  restrained. 

It  appears  from  the  affidavits  used  on  the  hearing  of  the 
motion  to  dissolve  that  the  defendant  corporation  was  in  pos- 
session of  the  premises  in  controversy  under  a  contract  of  sale 
made  by  the  plaintiff  to  the  defendant  Long,  its  grantor,  and 
was  in  default  in  the  payment  of  one  of  the  installmente  of 
the  purchase  money ;  and  also  that  it  was  the  owner  of  an  ad- 
joining mine,  which  it  was  then  engaged  in  working,  and 
from  which  the  only  outlet  for  removing  the  ore  mined  was 
through  the  Marryatt  mine,  by  means  of  appliances  con- 
structed therein  by  defendant;  and  that  the  Gagnere  mine 
could  not  otherwise  be  worked  except  by  the  constniction  of 
a  new  shaft  and  appliances,  at  a  heavy  exjienditure  of  time 
and  money.  Other  matters  are  stated  in  the  affidavite  of  the 
defendants — as,  e.  g.,  certain  facts  alleged  in  excuse  for  de- 
fault in  payment,  tlie  irroparahlc  dania'^o  that  would  be  done 
to  the  defendant  corporal  ion  hy  closing  its  mine,  that  it  had 
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not  taken  any  ore  from  the  Marryatt  mine  since  its  default  in 
payment  (which  is  not  denied),  and  that  it  had  no  intention 
of  doing  so,  etc. ;  but  these  we  do  not  deem  it  necessary  to 
consider. 

It  is  quite  clear  that,  upon  the  facts  alleged  in  the  com- 
plaint, the  court  was  justified  in  restraining  the  defendant 
'^from  taking  and  removing  ....  gold  and  gold-bearing 
earth  and  rock"  from  the  mine.  Nor  was  its  discretion  to 
maintain  the  injunction  affected  by  the  facts  disclosed  by 
the  affidavits.  (2  Beach  on  Injunctions,  sees.  1167  et  seq., 
1171,  1172, 1175.)  But  an  injunction  in  an  ejectment  suit 
to  restrain  the  defendant  "from  entering  upon"  the  land  sued 
for,  or  "from  in  any  manner  trespassing  thereon,"  is  a  con- 
tradiction in  terms,  and  therefore  meaningless.  For,  in  the 
technical  sense  of  the  words,  one  cannot  enter  or  trespass  on 
land  of  which  he  is  already  in  possession.  Nor  can  the  de- 
fendants be  restrained  from  "working"  thereon,  provided 
they  do  not  commit  waste. 

The  contention  of  respondent  that  under  the  express  terms 
of  the  contract  the  land  was  to  revert  to  him,  on  default,  with 
all  improvements,  etc.,  cannot  on  this  appeal  be  considered. 
Whether,  upon  the  facts  to  be  disclosed  on  the  trial,  the  land 
shall  so  revert,  and  whether  the  plaintiff  shall  be  restored  to 
the  possession,  are  questions  to  be  determined  at  the  final 
hearing.  In  the  meantime,  all  that  plaintiff  is  entitled  to  is 
that  the  defendants  be  restrained  from  extracting  and  remov- 
ing ore  from  the  mine,  or  from  committing  waste.  In  all 
other  respects  they  are  entitled,  pending  the  suit,  to  use  the 
mine  as  their  occasions  may  demand. 

We  advise  that  the  order  appealed  from  be  reversed  and 
the  cause  remanded,  with  directions  to  the  court  to  modify 
the  injunction  heretofore  issued  in  the  case  as  indicated  in 
this  opinion. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
api^ealed  from  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  to  modify  the  injunction  heretofore  issued 
in  the  case  as  indicated  in  this  opinion. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J, 

Hearing  in  Bank  denied. 
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[L.  A.  No.  638.    Department  One.— July  19,  1900.] 

GAETANO  BERONIO,  Jr.,  et  al.,  Appellants,  v.  VEN- 
TURA  COUNTY  LUMBER  COMPANY,  Respondent. 

QuiETHTQ  Title — ^Annuliient  of  Shebiff's  Deed— Mobtqaqe  Subse- 
quent TO  Conveyance — Single  Cause  of  Action—Demubbeb  fob 
Misjoinder. — A  complaint  seeking  to  quiet  plaintifTs  title,  and 
also  to  annul  a  sheriff's  deed  to  the  defendant  under  foreclosure 
of  a  mortgage  made  subsequently  to  the  record  of  a  conveyance  by 
the  mortgagor  under  which  plaintiff  claims  title,  states  only  a 
single  cause  of  action  for  the  enforcement  of  plalntiff^s  right  to 
the  premises  in  question  against  the  unlawful  claim  of  the  defend- 
ant thereto,  and  is  not  subject  to  a  demurrer  for  misjoinder  of 
causes  of  action. 

Id. — Plubal  Remedies  fob  Single  Right. — A  plaintiff  nuiy  frequently 
be  entitled  to  several  remedies  of  different  kinds  for  the  enforce- 
ment of  a  single  right  of  action. 

Id. — ^Homestead— Business  and  Hotel  Propebty — Conveyance  bt 
Husband — Subsequent  Joint  Mobtgagb. — No  valid  homestead 
claim  can  be  made  upon  premises  used  for  a  general  merchandise 
store  and  hotel,  though  the  family  may  reside  in  such  hotel;  and 
a  conveyance  made  by  the  husband  alone  of  such  premises  which 
were  his  separate  property,  after  a  dedi^ration  of  homestead  had 
been  filed  by  him  thereupon,  passed  title  to  the  grantee,  and  plain- 
tiffs claiming  under  such  conveyance  duly  recorded  hold  the  title 
free  from  encumbrance  of  a  subsequent  mortgage  executed  jointly 
by  the  husband  and  wife,  and  from  any  title  derived  thereunder  by 
the  defendant  through  a  sheriff's  deed  under  foreclosure  of  such 
mortgage. 

Id. — FoBECLOsuBE  of  Mobtoaoe — Pabties  Defendant — Pleading — ^Res 
Adjudicata — ^Advebsb  Title  not  Involved. — Where  the  plaintiffs 
in  the  action  to  quiet  title,  having  a  title  prior,  adverse,  and  para- 
mount to  that  of  the  mortgage,  were  made  parties  defendant  to 
the  foreclosure  thereof,  under  the  usual  allegations  in  the  com- 
plaint that  the  defendants  other  than  the  mortgagor  claim  some 
interest  in  the  premises,  and  that  such  interest  is  subsequent  and 
subordinate  to  that  created  by  the  mortgage,  without  setting  forth 
the  particulars  of  the  defendants'  claim,  or  showing  that  it  was 
prior  in  time  to  the  mortgage,  the  judgment  of  foreclosure  does 
not  become  res  adjudicata  as  to  the  prior  adverse  title  of  the 
plaintiffs. 

Id. — Estoppet.  of  Former  Judgment — Identity  of  Questions. — In  or- 
der that  a  judgment  in  one  action  may  constitute  an  estoppel 
against  the  parties  thereto  in  a  subsequent  action,  it  must  be 
made  to  appear,  with  certainty  to  every  intent,  either  upon  the 
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face  of  the  record  or  by  extrinsic  evidence,  that  the  identical 
questions  involved  in  the  issues  to  be  tried  were  determined  in 
the  former  action.  What  was  involved  must  not  be  left  to  any 
uncertainty  or  conjecture;  and  that  only  is  deemed  to  have  been 
adjudged  in  the  former  action  which  appears  upon  the  face  of 
the  record  to  have  been  so  adjudged,  or  which  was  actually  and 
necessarily  included  therein,  or  necessary  thereto. 

Id. — Object  op  Foreclosure  of  Mortgage — ^Title  of  Mortgagob  at 
Date  of  Mortgage — Proper  Parties — Dismissal  of  Adverse 
Claimants. — The  object  of  a  suit  to  foreclose  a  mortgage  is  to 
vest  in  the  purchaser  at  the  sale  the  same  title  or  estate  which 
the  mortgagor  had  at  the  date  of  the  mortgage;  and  the  only 
proper  or  necessary  parties  defendant  are  the  mortgagor  and  those 
claiming  under  him  subsequent  to  that  date.  Titles  adverse  to 
that  of  the  mortgagor,  or  superior  to  the  mortgage,  are  not  proper 
subjects  for  determination;  and  the  proper  action  of  the  court  is 
to  dismiss  from  the  suit  any  of  the  defendants  who  appear  to  be 
adverse  claimants  of  such  a  title. 

Id. — Conclusiveness  of  Judgment  Against  Adverse  Claimant — 
Pleadings. — If  the  complaint  in  foreclosure  sets  forth  the  facts 
upon  which  an  adverse  claimant  made  defendant  bases  his  claim  of 
title,  and  he  allows  issues  to  be  tried  thereon  without  objection, 
he  is  concluded  by  the  judgment;  but  if  it  merely  avers  that  he 
claims  an  interest,  and  that  such  interest  is  subsequent  and  subor- 
dinate to  the  mortgage,  it  negatives  any  claim  of  plaintiff  that 
it  was  prior  thereto  and  presents  a  mere  conclusion  of  law,  and 
the  denial  of  these  averments  does  not  raise  an  issue  upon  a  claim 
of  title  prior  and  adverse  to  that  covered  by  the  mortgage,  or 
upon  the  validity  thereof,  and  a  claim  of  such  title  is  not  con- 
cluded by  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County.    B.  T.  Williams,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henning  &  Bowen,  for  Appellants. 

Different  requests  for  relief  under  one  claim  of  right  of  ac- 
tion do  not  constitute  different  causes  of  action.  (Pomeroy 
on  Code  Remedies,  sees.  452,  454,  457,  459 ;  People  v.  Center, 
66  Cal.  555-67;  Chester  v.  Hill,  66  Cal.  482,  484;  Axtell  v, 
OerhcK  67  Cal.  483;  McLennan  v.  McDonnell,  78  Cal.  274, 
277;  Loveland  v.  Garner,  71  Cal.  541;  Orandona 
V.  Lovdal,  70  Cal.  161.)  The  homestead  claim  to 
a  place  of  business  and  hotel  was  void.  (Gregg  v, 
Bostwick,  33    Cal.    227,    228*;     McDowell    v.    Creditors, 


1  91  Am.  Dec.  637. 
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103  Cal.  264*;  In  re  Ligget,  117  Cal.  352»;  In  re  Allen,  78 
Cal.  294;  Tiernan  v.  Creditors,  62  Cal.  286;  Laughlin  v. 
Wright,  63  Cal.  113-16.)  The  foreclosure  proceedings  did 
not  involve  any  prior  title  to  that  of  the  mortgage ;  and  the 
deed  only  vested  in  the  purchaser  such  title  as  the  mortgagor 
had  at  the  date  of  the  mortgage.  (Jones  on  Mortgages,  3d 
ed.,  sec.  1589 ',McComb  v,  SpangUr,  71  Cal.  418;  Ord  v.  Bart- 
lett,  83  Cal.  428;  Cody  v.  Bean,  93  Cal.  578;  Sichkr  v.  Look, 
93  Cal.  600;  Hoppe  v.  Fountain,  104  Cal.  94.) 

Blackstock  &  Ewing,  for  Respondent. 

The  prayer  may  determine  the  nature  of  the  action,  and 
show  a  misjoinder.  (Nevada  County  etc.  Co.  v.  Kidd,  37 
Cal.  304,  317.)  The  adjudication  against  the  title  of  the 
plaintiffs  in  the  foreclosure  suit  is  valid  until  reversed.  (1 
Freeman  on  Judgments,  540.)  The  excess  in  value  of  the 
homestead  did  not  render  it  void;  and  a  deed  by  the  hus- 
band alone  while  the  homestead  was  subsisting  is  absolutely 
void.  (Oleason  v.  Spray,  81  Cal.  217*;  Ham  v.  Santa  Rosa 
Bank,  62  Cal.  125.*^)  The  homestead  law  is  to  be  liberally 
construed.  (Qwickenbush  v.  Reed,  102  Cal.  493.)  The 
homestead  claim  should  be  sustained  upon  that  portion  of 
the  property  resided  on  by  the  family.  (King  v.  Ootz,  70 
Cal.  236.) 

HARRISON,  J.— Suit  to  quiet  title.  The  complaint  seta 
forth  that  in  the  year  1884  Gaetano  Beronio,  Sr.,  was  the 
owner  of  the  land  involved  in  the  action,  and  built  thereon 
a  two-story  brick  building  for  the  purpose  of  conducting 
therein  a  general  merchandise  store  and  hotel.  He  was  at 
that  time  unmarried,  and  with  his  servants  conducted  said 
business  and  hotel  until  December  29,  1886,  when  he  mar- 
ried, and  thereafter  with  his  wife  continued  to  conduct  said 
business,  occupying  a  portion  of  the  building  with  his  fam- 
ily for  that  jmrpose.  There  were  several  other  buildings 
upon  the  lot,  separated  from  the  hotel  building,  all  of  which 
were  used  in  connection  with  the  hotel  business,  but  not  as 
the  dwelling  of  Beronio  or  of  his  family.    February  3, 1887, 

2  42  Am.  St.  Rep.  114.  4  15  Am.  St.  Rep.  47. 

359  Am.  St.  Rep.  190.  B  45  Am.  Rep.  054. 
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he  executed  and  acknowledged  a  declaration  of  homestead 
upon  said  lot,  sufficient  in  form,  and  filed  the  same  with  the 
county  recorder.  January  10,  1891,  he  executed  a  deed  of 
conveyance  of  said  lot  to  Charles  Ingalls,  which  was  re- 
corded in  the  office  of  the  county  recorder  on  the  same  day. 
This  conveyance  was  intended  for  the  benefit  of  the  plain- 
tiffs here,  and  on  June  4,  1892,  Ingalls  conveyed  the  lot  to 
them  by  deed,  which  was  recorded  on  the  same  day.  April 
13,  1892,  Beronio,  Sr.,  and  his  wife  executed  a  mortgage 
of  the  lot  to  Roger  McMenamin,  and  on  December  13,  1896, 
Catherine  Walsh,  to  whom  this  mortgage  had  been  assigned, 
commenced  an  action  for  its  foreclosure,  in  which  these 
plaintiffs  were  named  as  defendants.  In  the  complaint  there- 
in it  was  alleged-  that  these  plaintiffs  claimed  an  interest  in 
said  mortgaged  premises,  and  that  their  claim  was  subse- 
quent and  subordinate  to  said  mortgage,  and  the  court  found 
and  decreed  in  that  action  in  accordance  with  this  allegation. 
Under  the  judgment  rendered  therein  the  property  was  sold 
by  the  sheriff  October  16,  1897,  to  Catherine  Walsh  for  the 
amount  of  the  judgment  and  costs,  and  immediately  there- 
after she  assigned  the  sheriff's  certificate  to  the  defendant 
herein,  to  whom  on  April  17,  1898,  the  sheriff  executed  a 
deed  of  conveyance.  Upon  these  facts  the  plaintiffs  ask  that 
the  sheriff's  deed  be  adjudged  void,  and  that  their  title  to  the 
premises  be  quited  against  any  claim  of  the  defendant.  The 
defendant  demurred  to  the  complaint  upon  the  ground  that 
it  failed  to  state  a  cause  of  action,  and  also  upon  the  ground 
that  two  causes  of  action  had  been  improperly  united  there- 
in, viz.,  an  action  to  quiet  the  plaintiff's  title  and  an  action 
to  have  the  sheriff's  deed  declared  void.  The  demurrer 
was  sustained  by  the  court,  and  from  the  judgment  entered 
in  favor  of  the  defendant  the  plaintiffs  have  appealed. 

1.  The  complaint  presents  only  a  single  cause  of  action, 
viz.,  the  enforcement  of  the  plaintiff's  right  to  the  premises 
in  question  against  the  unlawful  claim  of  the  defendant 
thereto.  As  a  portion  of  the  remedy  for  the  enforcement 
of  that  right  it  seeks  the  annulment  of  the  sheriff's  deed, 
but  a  plaintiff  may  frequently  be  entitled  to  several  species 
of  remedy  for  the  enforcement  of  a  single  right.    (Pomeroy's 
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Code  Remedies,  sec.  459;  Hutchinson  v.  Ainsworth,  73  Cal. 
452* ;  McLennan  v.  McDonnell,  78  Cal.  273.) 

2.  Upon  the  authority  of  McLauglin  v.  Wright,  63  Cal. 
113,  affirmed  in  McDowell  v.  His  Creditors,  103  Cal.  264,^ 
the  declaration  filed  by  Beronio  did  not  have  the  effect  to  im- 
press the  property  with  any  of  the  characteristics  of  a  home- 
stead. The  conveyance  by  Beronio,  without  his  wife  uniting 
therein,  had  the  effect,  therefore,  to  transfer  to  Ingalls  the 
title  to  the  property,  and,  being  of  record  at  the  date  of  the 
execution  of  the  mortgage,  was  notice  to  the  mortgagee  that 
Beronio  had  already  parted  with  his  title  thereto.  Under  the 
conveyance  by  Ingalls  to  the  plaintiffs  they  therefore  took 
the  property  freed  from  the  encumbrance  of  the  mortgage, 
or  of  any  title  derived  thereunder. 

3.  It  is  contended,  however,  on  behalf  of  the  defendant 
that,  inasmuch  as  the  plaintiffs  herein  were  made  parties  de- 
fendant in  the  foreclosure  suit,  and  the  court  decreed  in  that 
action  that  their  rights  and  interests  in  the  mortgaged  prem- 
ises were  subsequent  and  subordinate  to  the  mortgage,  they 
are  estopped  from  asserting  any  claim  thereto  adverse  to  the 
title  derived  by  virtue  of  the  sale  under  said  judgment  of 
foreclosure. 

In  order  that  a  judgment  in  one  action  may  constitute  an 
estoppel  against  the  parties  thereto  in  a  subsequent  action,  it 
must  be  made  to  appear,  either  upon  the  face  of  the  record 
or  by  extrinsic  evidence,  that  the  identical  questions  involved 
in  the  issues  to  be  tried  were  determined  in  the  former  action. 
(1  Greenleaf  on  Evidence,  sec.  528;  Kerr  v.  Hays,  35  N.  Y. 
331;  Cromwell  v.  County  of  Sac,  94  U.  S.  351;  Russell  v. 
Place,  94  U.  S.  606;  Lillis  v.  Emigrant  Ditch  Co,,  95  Cal. 
553.)  "Every  estoppel  must  be  certain  to  every  intent,  and 
not  to  be  taken  by  argument  or  inference."  (Coke  on  Little- 
ton, 352  b.)  "If  upon  the  face  of  a  record  anything  is  left 
to  conjecture  as  to  what  was  necessarily  involved  and  decided, 
there  is  no  estoppel  in  it  when  pleaded,  and  nothing  con- 
clusive in  it  when  offered  in  evidence."  (Russell  v. 
Place,  supra.)  By  section  1908,  subdivision  2,  of 
the  Code  of  Civil  Procedure,  the  effect  of  a  judgment 
is  conclusive  "in  respect  to  the  matter  directly  adjudged," 

•  2  Am.  St.  Rep.  8*23. 
T42  Am.  St  Rep.  114. 
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and,  by  section  1911,  "that  only  is  deemed  to  have  been  ad- 
judged in  a  former  action  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily  in- 
cluded therein  or  necessary  thereto." 

The  object  of  a  suit  for  the  foreclosure  of  a  mortgage  is  to 
subject  to  a  judicial  sale  and  vest  in  the  purchaser  thereunder 
the  same  title  or  estate  in  the  mortgaged  property  wliich  the 
mortgagor  had  at  the  time  of  the  execution  of  the  mortgage, 
and  the  only  proper  or  necessary  parties  defendant  to  such 
suit  are  the  mortgagor  and  those  who  claim  an  interest  in  the 
property  derived  subsequent  to  the  date  of  the  mortgage. 
Titles  adverse  to  that  of  the  mortgagor,  or  superior  to  that 
covered  by  the  mortgage,  are  not  proper  subjects  for  deter^ 
mination  in  the  suit.  (Jones  on  Mortgages,  sec.  1589 ;  Wiltsie 
on  Foreclosure,  sees.  191,  192;  McComb  v.  Spangler,  71 
Cal.  418.)  Whenever  it  is  made  to  appear  that  the  interest 
of  a  defendant  is  adverse  or  superior  to  that  covered  by  the 
mortgage,  the  proper  action  of  the  court  is  to  dismiss  him 
from  the  suit.  (Ord  v.  Bartlett,  83  Cal.  428;  Cody  v.  Bean, 
93  Cal.  578;  Hoppe  v.  Fountain,  104  Cal.  94.)  If,  however, 
the  plaintiff  makes  the  holder  of  an  adverse  title  a  party  de- 
fendant to  the  foreclosure  suit,  setting  forth  facts  from  which 
he  claims  that  such  title  is  subordinate  to  his  mortgage,  and 
issues  upon  these  facts  are  presented  for  adjudication  with- 
out objection  on  the  part  of  the  defendant,  the  judgment  of 
the  court  thereon  will  not  be  void.  The  court  may  decline  to 
pass  upon  the  question  as  not  germane  to  the  suit  for  forcr 
closure,  or  it  may  determine  that  such  claim  of  the  defendant 
is  unfounded,  or  that  this  interest  in  the  premises  is  subordi- 
nate to  the  mortgage,  or  it  may  render  a  decree  of  fore- 
closure subject  to  the  prior  rights  of  such  defendant.  The 
subject  matter  of  such  controversy  will  be  within  the  juris- 
diction of  the  court,  and,  if  the  parties  thereto  submit  the 
controversy  to  its  determination,  the  judgment  thus  ren- 
dered will  be  as  conclusive  upon  them  as  if  rendered  in  an 
action  specially  brought  for  that  purpose,  and  will  not  be 
subject  to  collateral  attack.  (HelcJc  v.  Reinheimer,  105  N. 
Y.  470;  Ooebelv.  Iff  la,  111  N.  Y.  170;  Cromwell  v.  MacLean, 
128  N.  Y.  474.) 

Under  the  usual  allegation  in  a  complaint  for  foreclosure 
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that  a  defendant  other  than  the  mortgagor  claims  some  in- 
tereet  in  the  premises,  and  that  such  interest  is  subsequent 
and  subordinate  to  that  created  by  the  mortgage,  any  prior 
interest  held  by  such  defendant  is  not  affected  by  the  judg- 
ment therein.    Such  averment  is  not  material  to  the  plain- 
tiff's cause  of  action,  nor  is  it  an  issuable  fact,  and  whether 
the  court  rendered  judgment  upon  the  default  of  the  de- 
fendant, or  upon  an  issue  created  by  his  denial  of  this  aver- 
ment, without  setting  forth  the  character  of  his  interest,  any 
prior  interest  held  by  him  is  not  affected  by  such  judgment. 
(Lewis  V.  Smith,  9  N.  Y.  502»;  Frost  v,  Koon,  30  N.  Y.  428; 
Smith  V.  RoherU,  91  N.  Y.  470 ;  Payn  v.  Grant,  23  Hun,  134 ; 
Elder  v.  Spinks,  53  Cal.  293;  Sichler  v.  Look,  93  Cal.  600.) 
It  does  not  appear  that  in  the  foreclosure  suit  there  waa 
any  adjudication  upon  the  title  of  the  plaintiffs  which  is  net 
forth  in  the  complaint  herein,  or  that  their  claim  that  their 
interest  in  the  mortgaged  premises  is  superior  to  that  derived 
under  the  mortgage  was  submitted  to  that  court  for  determin- 
ation, or  was  determined  by  it.    The  allegation  in  the  com- 
plaint therein  that  they  claimed  an  interest  in  the  mortgaged 
premises,  and  that  this  claim  was  subsequent  and  subordinate 
to  said  mortgage,  did  not  present  this  issue  for  determination. 
The  averment  that  their  claim  was  "subordinate"  to  the  mort- 
gage was  but  a  legal  conclusion,  and  the  allegation  of  fact 
upon  which  that  conclusion  depended — that  the  claim  was 
subsequent  to  the  mortgage — negatived  any  claim  that  it  was 
prior  thereto.    The  answer  of  these  plaintiffs  was  but  a  de- 
nial of  these  allegations,  and  their  admission  that  they  had 
an  interest  in  said  premises  as  purchasers  was  not  only  con- 
sistent with  the  allegations  of  the  complaint  and  with  the 
object  of  the  foreclosure  suit,  but  failed  to  present  any  issue 
upon  a  claim  of  title  superior  to  that  covered  by  the  mort- 
gage, or  upon  the  validity  of  such  title.    No  facts  were  al- 
leged, either  in  the  complaint  or  in  their  answer,  by  which 
an  issue  upon  their  title  or  claim  was  presented  to  the  court 
or  made  a  subject  for  its  determination,  and  the  oral  state- 
ment, and  the  oral  statement  of  their  attorneys  to  the  court, 
and  its  finding  and  decree  thereon  that  their  claim  and  in- 

8  61  Am.  Dec.  706. 
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terest  were  "subsequent"  and  subordinate  to  said  mortgage, 
is  of  no  higher  force  than  if  made  upon  their  default. 

The  demurrer  should,  therefore,  have  been  overruled. 

The  judgment  is  reversed,  and  the  superior  court  is  di- 
rected to  enter  an  order  overruling  the  demurrer  of  the  de- 
fendant, and  giving  to  it  a  reasonable  time  within  which  to 
answer  the  complaint. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred* 


[L.  A.  No.  651.     Department  One.— July  19,  1900.] 

FARMERS'  EXCHANGE  BANK,  Appellant,  v.  MARY  E. 
MORSE  et  al..  Respondents. 

Jonrr  Notb-— BKNiriT  from  ConbidebatioiV'— PBEgrMPnoif  of  Joint 
▲NO  Sbvkbai.  Pboiosb — CoNSTBUonoN  OF  Code. — Section  1659  of 
the  Civil  Code,  which  provides  that  "where  all  the  parties  who 
unite  in  a  promise  receive  some  benefit  from  the  consideration, 
whether  past  or  present,  their  promise  is  presumed  to  be  joint 
and  several,"  cannot  be  construed  to  mean  that  the  parties,  though 
receiving  some  benefit  from  the  consideration,  may  not  create  a 
joint  liability  upon  a  note  expressly  made  joint  and  intended  to  be 
joint  only,  as  provided  for  in  section  1430  of  the  same  code. 

Id. — PBBSViiFTiON,  When  Inapfuoablb. — ^The  presumption  of  a  joint 
and  several  promise  does  not  apply  where  there  is  an  express 
joint  obligation,  in  the  absence  of  any  facts  to  show  a  contrary  in- 
tention. 

Id.-^Pbb8umftion  Ovsbcome— Express  Aobeement  fob  Joint  Notb.-^ 
Where  parties  having  several  undivided  interests  in  lands  cov- 
ered by  several  judgments  of  foreclosure  expressly  agreed  with 
each  other,  in  consideration  of  a  conveyanoe  of  the  mortgaged 
landa  to  a  trustee  to  be  conveyed  to  them  severally  in  proportion 
to  their  interests,  upon  payment  in  full,  to  execute  a  joint  note 
for  the  aggregate  amount  of  the  judgments,  such  express  agreement 
overcomes  the  presumption  of  a  joint  and  several  promise,  and 
the  joint  promise  of  such  joint  note  must  be  enforced  according 
to  its  terms. 

Ill,— Action  upon  Joint  Note — Parties. — In  an  action  upon  a  joint 
Bote  upon  which  there  is  no  several  liability,  aU  of  the  joint 
miikeTS  must  be  joined  as  parties  defendant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion. 

Otis,  Greeg  &  Hall,  and  Otis  &  Greeg,  for  Appellant. 

C.  C.  Haskell,  H.  Conner,  and  Rolfe  &  Rolfe,  for  Re- 
sopndents. 

CHIPMAN,  C. — Action  on  promissory  note.  Defendants 
demurred  to  the  complaint;  the  demurrers  were  sustained, 
and  plaintiflf  declining  to  amend,  defendants  had  judgment, 
from  which  plaintiff  appeals.  The  grounds  of  the  demurrers 
were  insufficiency  of  facts,  defect  and  nonjoinder  of  parties 
defendants,  and  the  statute  of  limitations.  The  note  sued 
upon  was  in  form  the  joint  note  of  eight  persons.  Three  of 
these  joint  makers,  viz.,  G.  E.  Drew,  H.  L.  Drew,  and  Charles 
J.  Perkins,  were  not  made  parties  to  the  action. 

The  complaint  sets  forth  a  series  of  agreements  contempo- 
raneous with  the  execution  of  the  note,  which  explain  the 
history  of  its  execution.  Plaintiff  had  caused  the  foreclosure 
of  certain  mortgages  against  the  makers  of  the  note,  except 
as  to  one  maker,  Mrs.  Atwood,  who  signed  subsequently ;  the 
bank  also  held  another  mortgage  which  it  was  about  to  fore- 
close against  these  parties.  The  agreement  recites  that  the 
bank  is  desirous  of  giving  these  persons  further  time  to  pay 
the  sums  referred  to.  It  then  recites:  "We,  and  each  of  us, 
agree  one  with  the  other,  in  consideration  of  the  extension  of 
time  to  pay,  etc.,  to  sign  a  joint  note,  payable  to  said  Farmers' 
Exchange  Bank,  for  the  aggregate  sum  total  of  said  judg- 
ments, ....  and  take  said  lands  so  mortgaged,  subject  to 
the  agreement  of  the  said  bank  above  referred  to  (an  agree- 
ment for  further  time)  in  the  proportions  as  follows."  Then 
follow  the  names  of  the  parties  and  the  proportions  undi- 
vided by  which  they  were  to  hold  the  lands. 

A  trustee  was  chosen  to  hold  the  title  and  to  sell  and  con- 
vey the  lands  and  pay  the  proceeds  to  the  bank,  and  it  was 
provided  that  when  said  note  (the  note  in  suit)  was  fully 
paid,  the  trustee  should  convey  the  remaining  lands  to  the 
parties  in  the  proportions  named.  This  agreement  was  dated 
February  20,  1892,  and  was  acknowledged  February  24th. 
As  part  of  the  same  transaction  an  agreement  was  entered 
into  by  the  bank  and  these  same  parties  at  the  same  time,  by 
Vt'hieh  the  bank  agreed  to  bid  in  the  mortgaged  property  and 
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aasign  the  certificate  of  sale  to  the  trustee  agreed  upon  in  the 
former  agreement,  and  the  same  parties  as  before  agreed 
"each  to  sign  a  joint  note  for  the  aggregate  amounts  above  re- 
ferred to  ....  in  favor  of  the  Farmers'  Exchange  Bank," 
etc.,  and  it  was  agreed  that  the  lands  should  be  sold  by  the 
trustee,  and  the  bank  agreed  to  credit  the  proceeds  on  the  note, 
and  the  trustee  was  to  convey  the  remaining  unsold  lands  to 
the  parties  in  the  proportion  agreed  upon,  as  already  stated. 
It  is  alleged  that  as  a  part  of  the  same  transactions  and  con- 
temporaneously therewith  the  note  in  question  was  executed 
and  delivered.  At  the  same  time  the  parties  conveyed  to  the 
trustee.  On  October  22,  1892,  the  two  Drews  and  Perkins 
conveyed  to  Mrs.  Jane  Atwood  a  certain  portion  of  their  in- 
terest in  the  lands,  and  she  in  turn  agreed  to  sign  the  note 
already  referred  to,  and  in  the  recitals  of  her  agreement  the 
note  is  referred  to  as  joint  and  several.  At  the  same  time 
Mrs.  Atwood  executed,  acknowledged,  and  caused  to  be  re- 
corded a  statement  that  she  had  been  permitted  to  redeem 
the  interest  acquired  by  her  through  the  Drews  and  Perkins, 
in  consideration  of  which  she  agreed  to  sign  the  note  re- 
ferred to,  and  agreed  also  to  the  terms  of  the  former  agree- 
ments between  the  various  parties,  and  thereupon  signed  the 
note.  The  complaint  then  recites  several  successive  sales  by 
the  trustee  and  the  credits  of  the  proceeds  on  the  note,  leav- 
ing a  balance  unpaid  of  five  thousand  three  hundred  and 
seventy-four  dollars  and  fifty-two  cents.  It  is  alleged  that 
prior  to  the  commencement  of  the  action  Perkins  was  dis- 
charged from  all  his  debts  as  an  insolvent  debtor,  and  that 
Mrs.  Kane,  one  of  the  makers  of  the  note,  not  made  a  de- 
fendant by  her  administrator  or  otherwise,  died  before  the 
suit  was  commenced.  Appellant  claims  that  the  suit  can  be 
maintained  on  the  note  as  joint  and  several,  and  that  section 
1659  of  the  Civil  Code  applies,  which  reads  as  follows: 
"Where  all  the  parties  who  unite  in  a  promise  receive  some 
benefit  from  the  consideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  joint  and  several." 

Section  1430  of  the  Civil  Code  provides :    "An  obligation 

imposed  upon  several  persons,  or  a  right  created  in  favor  of 

several  persons,  may  be :  1.  Joint ;  2.  Several ;  or  3.    Joint  and 

several."    Section  1659  was  intended  to  accomplish  just  what 
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it  says,  i.  e.,  where  all  the  makers  of  a  note,  for  example,  re- 
ceived some  benefit  from  the  consideration,  and  the  fact  is 
made  in  some  way  to  a])i)oar,  the  law  raises  the  presumption 
that  the  promise  is  joint  and  several.  In  this  case  all  the 
parties  did  receive  some  benefit  from  the  consideration,  and 
the  presumption  follows.  But  this  section  of  the  code  cannot 
be  construed  to  mean  that  the  parties,  though  receiving  some 
benefit  from  the  consideration,  may  not  create  a  joint  lia- 
bility; section  1430  expressly  says  they  may  create  such  a 
liability.  Where  it  appears  that  the  parties  received  some 
benefit  from  the  consideration,  and  nothing  further  i- 
is  shown  from  which  their  intention  can  be  ascertained,  the 
law  steps  in  and  makes  the  promise  joint  and  several.  But 
where  it  clearly  appears  that  such  was  not  the  intention  of 
the  parties,  and  it  clearly  appears,  on  the  contrary,  that  the 
intention  was  that  the  promise  should  be  joint,  the  presump- 
tion is  overcome,  and  the  promise  must  be  enforced  accord- 
ing to  its  express  terms. 

Appellant  cites  Yorks  v.  Peck,  14  Barb.  647,  where  it  was 
said :  "Where  a  note  is  made  by  two  persons,  which  in  terms 
is  joint  only,  upon  the  death  of  one  of  the  makers  the  sur- 
viving maker  only  is  liable  on  it,  unless  it  appears  by  direct 
proof,  or  the  facts  of  the  case  warrant  the  inference,  that  the 
parties  intended  that  it  should  be  joint  and  several."  (Citing 
several  cases.)  The  opinion  proceeds:  "If  such  an  inten- 
tion is  expressly  proved,  or  may  be  inferred  from  the  trans- 
action, the  note  will  be  treated  as  if  it  was  joint  and  several, 
and  in  that  case  the  person  representatives  of  the  deceased 
maker  are  liable  for  its  payment.  (Same  cases.)  In  all 
cases  of  a  joint  note  given  upon  a  joint  loan  of  money  or  a 
joint  liability  of  any  kind,  it  will  be  presumed  it  was  in- 
tended the  note  should  be  several  as  well  as  joint,  and  effect 
will  be  given  to  it  according  to  that  intention."  We  think 
this  decision  states  what  our  code  provision  was  intended  to 
mean,  namely,  that  an  obligation  in  form  joint  must  be  so 
treated  unless  there  is  direct  proof,  or  there  are  facts  warrant- 
ing the  inference,  that  the  parties  intended  it  should  be  joint 
and  several.  Appellant  says  in  its  reply  brief:  "We  concede 
at  once  that  the  phraseology  of  the  contracts  and  note  show 
that  the  obligation  is  a  joint  obligation."  But  it  is  contended 
that  "it  appears  from  the  transactions  entered  into  between 
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the  parties,  coupled  with  section  1659  of  the  Civil  Code,''  that 
the  obligation  is  several  as  well  as  joint.  We  are  unable  to 
discover  anything  in  the  comi)laint  from  which  an  inference 
can  be  drawn  that  the  parties  intended  to  make  the  obligation 
several.  On  the  contrary,  the  agreements  are  in  terms  joint, 
and  in  them  it  is  stipulated  that  the  note  shall  be  joint,  and 
the  note  is  in  terms  joint.  We  can  see  no  ground  for  indulg- 
ing the  presumption  of  the  statute.  The  recital  in  the  paper 
acknowledged  by  Mrs.  Atwood  long  after  the  other  agree- 
ments were  entered  into  and  the  note  was  executed  cannot 
change  the  purport  of  the  note.  In  this  same  paper  she 
confirmed  the  previous  agreements  and  signed  the  note  as  we 
find  it. 

Mr.  Pomeroy  says:  "When  the  liability  is  joint,  all  the 
persons  upon  whom  it  rests  must  be  united  as  defendants  in 
an  action  brought  upon  the  contract.  This  rule  is  general 
and  applies  to  undertakings,  obligations^  and  promises  of  all 
possible  descriptions."  (Pomeroy's  Code  Remedies,  sec.  271.) 

In  Harrison  v.  McCormick,  69  Cal.  616,  it  was  said :  "The 
rule  is  w^ell  settled  that  several  persons  contracting  together 
with  the  same  party  for  one  and  the  same  act  shall  be  re- 
garded as  jointly  and  not  as  individually  or  separately  lia- 
ble, in  the  absence  of  any  words  to  show  that  a  distinct  as 
well  as  entire  liability  was  intended  to  fasten  upon  the  prom- 
isors" (citing  Civ.  Code,  sees.  1430,  1431) ;  and  it  was  also 
there  said :  "It  is  well  settled  that  parties  to  a  joint  contract 
must  all  be  made  defendants."  (Citing  Code  Civ.  Proc.,  sec. 
382.)  The  presumption  stated  in  section  1659  of  the  Civil 
Code  may  be  regarded  in  the  nature  of  an  exception  to  the 
rule,  where  the  facts  exist  therein  referred  to.  But,  as  we 
have  seen,  this  presumption  does  not  prevent  the  parties  from 
entering  into  a  joint  obligation,  nor  does  it  apply  where  there 
is  an  express  joint  obligation  in  the  absence  of  any  facts  to 
show  a  contrary  intention. 

The  judgment  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 
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CHARLES  OARPY,  Respondent,  v.  JAMES  DOWDELL 
et  al.,  Appellants. 

Statutory  Conbtbuction — Reason  and  Intention  of  Law  C5ontbol- 
LINO  Letteb. — ^A  statute  may  be  construed  contrary  to  its  literal 
meaning  when  a  literal  construction  would  result  in  an  absurdity 
or  inconsistency;  and  the  reason  and  intention  of  the  lawgiver 
will  control  the  strict  letter  of  the  law  when  to  adhere  to  the 
strict  letter  would  lead  to  injustice  or  absurdity. 

In. — Construction  op  CJode — ^Motion  to  Retax  Costs — ^Fiuno  of  Sec- 
ond Notice. — Section  1033  of  the  Code  of  Civil  Procedure,  which 
provides  that  "a  party  dissatisfied  with  the  costs  claimed  may, 
within  five  days  after  notice  of  the  filing  of  the  bill  of  costs,  file 
a  motion  to  have  the  same  taxed  by  the  court  in  which  the  judg- 
ment was  rendered  or  by  the  judge  thereof  at  chambers,"  is  not 
to  be  construed  literally  so  as  to  subvert  the  settled  practice 
of  serving  and  filing  a  written  notice  of  the  motion,  specifying 
the  objections  to  the  cost  bill  and  the  time  when  the  application 
to  the  court  or  judge  will  be  made  to  correct  or  strike  it  out; 
and  such  practice  is  a  substantial  compliance  with  the  statue. 

Id. — Code  Maxim — Substance  of  Law  Prefebbed  to  Fobm. — It  is  one 
of  the  maxims  of  the  law,  embodied  in  section  3528  of  the  Code  of 
Civil  Procedure,  that  the  law  respects  form  less  than  substance. 

APPEAL  from  an  order  of  the  Superior  Court  of  Napa 
County  refusing  to  hear  a  motion  to  strike  out  a  cost  bill 
and  certain  items  thereof.    E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rodgers  &  Paterson,  and  F.  E.  Johnston^  for  Appellants. 

Daniel  Titus,  for  Respondent. 

VAN  DYKE,  J. — ^This  is  an  appeal  from  an  order  refusing 
to  hear  the  motion  of  the  defendants  to  tax  the  cost  bill  filed 
by  the  plaintiflf.  The  defendants  within  the  proper  time 
served  on  the  plaintiff  a  notice  that  they  were  dissatisfied 
with  the  cost  bill  filed  by  the  plaintiff,  and  that  they  would 
move  the  court  to  strike  out  certain  items  therein,  and  to  re- 
tax  said  costs.     The  hearing  of  the  matter  was  continued 
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from  time  to  time  by  stipulation  of  coimsel,  and  on  October 
25, 1897,  in  open  court,  counsel  for  defendants  applied  orally 
to  the  court  for  an  order  as  prayed  for  in  the  notice  of  mo- 
tion to  strike  out  and  to  tax  said  cost  bill.  Counsel  for  plain- 
tiff thereupon  objected  to  the  reading  of  the  notice  of  mo- 
tion, or  to  the  hearing  of  any  application  to  tax  costs,  or  to 
strike  out  the  memorandum  of  costs,  on  the  ground  that  no 
written  motion  had  been  presented  or  filed,  and  the  court 
sustained  the  objection  made  by  counsel  for  plaintiff  on  said 
ground. 

The  action  of  the  court  in  refusing  to  act  upon  defend- 
ants' motion  is  based  upon  a  literal  construction  of  that  por- 
tion of  section  1033  of  the  Code  of  Civil  Procedure  which 
reads  as  follows :  "A  party  dissatisfied  with  the  costs  claimed 
may,  within  five  days  after  notice  of  the  filing  of  the  bill  of 
costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in 
which  the  judgment  was  rendered,  or  by  the  judge  thereof  at 
chambers."  The  practice,  however,  has  been  quite  general, 
after  a  written  notice  of  motion  has  been  given  of  intention 
to  strike  out  or  to  amend  or  retax  a  cost  bill,  to  make  the 
motion  according  to  the  notice  before  the  court  orally,  and  no 
good  reason  appears  why  a  separate  motion  should  be  filed. 
A  statute  may  be  construed  contrary  to  its  literal  meaning 
when  a  Uteral  construction  would  result  in  an  absurdity  or 
inconsistency.  (Sutherland  on  Statutory  Construction,  sec. 
323 ;  Merced  Bank  v.  Casaccia,  103  Cal.  645.)  In  seeking  the 
object  which  section  1033  of  the  Code  of  Civil  Procedure  was 
intended  to  accompUsh,  it  may  be  proper  to  look  at  the  law 
as  it  existed  before  this  section  was  amended.  The  section, 
as  found  in  the  first  edition  of  the  codes  of  1873  and  1874, 
is  the  same  section  510  of  the  old  practice  act.  As  it  then 
stood  it  did  not  provide  for  service  of  the  memorandum  of 
costs  on  the  adverse  party,  and  there  was  nothing  providing 
the.manner  in  which  a  party  dissatisfied  with  the  cost  claimed 
might  obtain  relief.  The  practice,  however,  had  been  deter- 
mined by  the  decisions  of  the  courts.  Thus,  in  Meeker  v. 
Harris,  23  Cal.  286,  it  was  said :  "If  they  [the  plaintiflFs]  have 
included  in  their  bills  of  costs  items  to  which  they  are  not 
legally  entitled,  the  remedy  of  the  defendants  is  by  motion  to 
retax  the  costs  and  to  strike  out  the  objectionable  items."  But 
there  was  no  time  fixed  within  which  the  motion  should  be 


246  Carpy  v.  Dowdell.  [129  Cal. 

made,  nor  where  it  should  be  made,  whether  before  the  court 
or  the  judge  at  chambers.  This  section  of  the  code,  however, 
was  amended  at  the  next  session  of  the  legislature  by  the  act 
of  March  24,  1874.  By  the  amendment  the  time  of  filing 
the  memorandum  of  costs  was  enlarged  from  two  to  five 
days;  a  provision  for  the  service  of  the  memorandum  of  costs 
upon  the  adverse  party  was  added,  and  a  final  paragraph  pre- 
scribing how  relief  might  be  had  against  the  insertion  of  im- 
proper items  in  the  memorandum  was  enacted  as  a  new  pro- 
vision. It  was  new,  however,  only  in  the  sense  of  being  a 
provision  provided  by  statute,  because,  as  already  shown,  the 
remedy  to  retax  was  in  existence  under  the  pnu*ticc  as  defined 
by  the  court.  All  that  was  new  was  in  fixing  a  definite  time 
within  which  the  motion  should  be  made,  and  a  provision 
that  it  might  be  made  either  before  the  court  or  in  cham- 
bers. 

The  reason  and  intention  of  the  lawgiver  will  control  the 
strict  letter  of  the  law  in  interpreting  the  same,  when  to  ad- 
here to  the  strict  letter  would  lead  to  injustice  or  absurdity. 
f  The  substance  of  the  law  as  it  stands  is  that  the  party  who  is 
dissatisfied  with  the  bill  of  costs  as  filed  must  within  a  certain 
time  make  his  objection  known  and  the  grounds  on  which 
he  will  move  the  court  to  correct  or  strike  out  the  cost  bill. 
When  this  is  done  by  the  proper  notice  in  writing,  served  and 
filed,  specifying  the  time  when  the  application  to  the  court  or 
judge  will  be  made,  the  object  of  the  law  would  seem  to  have 
been  complied  with,  and  no  useful  purpose  would  be  sub- 
served by  requiring  the  motion  to  be  committed  to  writing 
instead  of  being  made  orally  to  the  court  or  judge  in  the 
usual  manner.  It  is  one  of  the  maxims  of  the  law  that  it 
respects  form  less  than  substance.    (Civ.  Code,  sec.  3528.) 

We  think  the  court  below  erred  in  refusing  to  hear  the 
motion  to  retax  the  costs  on  the  ground  that  said  motion  was 
not  made  in  writing,  and  the  order  to  that  effect  is  reversed. 

Harrison,  J.,  Garoutte,  J.,  concurred. 
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[L.  A.  No.  686.    Department  One.— July  19,  1900.] 

SAN  JOSE  LAND  A  WATER  COMPANY  et  al.,  Appellants 
V.  LYMAN  ALLEN  et  al,  Respondents. 

BiSHissAL  OP  AonoH — ^Want  of  Pbosecutioit — ^Discretion. — ^Where 
aa  action  to  set  aside  a  judgment  and  to  obtain  a  new  trial  was 
commenoed  in  1890,  and  a  demurrer  was  sustained  to  the  com- 
plaint in  1894,  and  no  proceeding  was  had  thereafter  by  the  plain- 
tiff until  1897,  when  an  amended  complaint  was  filed,  the  court 
had  discretion  to  dismiss  it  for  want  of  prosecution. 

Id. — Absence  of  Notice  of  Obdeb  Sustaining  Demurrer — Duty  of 
Plaintuf. — ^The  absence  of  notice  given  by  the  defendant  to  the 
plaintiff  of  the  order  sustaining  the  demurrer  to  the  complaint 
and  granting  leave  to  amend,  and  the  effect  of  such  absence  upon 
the  running  of  the  time  in  which  to  amend,  under  section  476  of 
the  Code  of  Civil  Procedure,  cannot  affect  the  right  of  the  de- 
fendant to  move  for  a  dismissal  for  plaintiff's  failure  to  prosecute 
the  case  or  excuse  plaintiffs  laches.  It  was  the  duty  of  the 
plaintiff  to  see  that  the  demurrer  was  determined,  so  that  the 
action  could  go  forward. 

Id. — Obdbb  Granting  Leave  to  Amend— Estoppel — Rights  of  Defend- 
ants.— ^The  court  was  not  precluded  from  exercising  its  discre- 
tion on  the  motion  of  defendants  to  dismiss  the  case  for  want  of 
prosecution,  because  it  had  shortly  before  given  plaintiff  leave  to 
amend.  The  rights  of  the  defendants  could  not  be  cut  off  by  such 
leave  alone. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion. 

Anderson,  Fitzgerald  &  Anderson,  Anderson  &  Anderson 

and  R.  Dunnigan,  for  Appellants. 
J.  S.  Chapman,  for  Respondents. 

CHIPMAN,  C. — Motion  to  dismiss  the  action  and  judg- 
ment of  dismissal  thereon,  from  which  plaintiffs  appeal.  The 
complaint  was  filed  August  29,  1890  the  object  of  the  action 
being  to  have  the  judgment  referred  to  in  the  complaint  set 
aside  and  to  have  the  court  grant  the  water  company  plaintiff 
herein,  a  new  trial.    On  April  2, 1891,  defendants  appeared 
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by  general  demurrer.  The  hearing  of  the  demurrer  was  con- 
tinued from  time  to  time  and  was  finally  argued  and  sub- 
mitted, and  on  January  3,  1894,  the  court  made  an  order 
sustaining  the  demurrer  and  the  order  was  entered  in  the 
minutes  of  the  court.  An  entry  of  said  order  was  also  made 
on  the  register  of  actions  in  said  cause  on  the  same  day  as 
follows:  "Jan.  3,  demurrer  sustained."  A  rule  of  court 
allowed  ten  days  to  amend  pleadings  demurred  to  after  rul- 
ing thereon  unless  otherwise  ordered  by  the  court.  On  Juno 
19,  1897,  as  appears  from  an  affidavit  of  plaintiffs'  attorney, 
leave  was  granted  by  the  court  to  file  an  amendment  to  the 
complaint,  which  was  filed  June  21,  1897,  and  on  June  29, 
1897,  defendants  gave  notice  of  a  motion  to  dismiss  said 
action  and  for  time  in  which  to  plead  to  the  amended  com- 
plaint, after  the  motion  should  be  ruled  upon,  which  latter 
part  of  said  motion  was  granted  July  1,  1897.  The  motion 
was  heard  on  the  affidavit  of  J.  S.  Chapman,  an  attorney  for 
defendants,  and  on  the  affidavits  of  two  of  plaintiffs'  attor- 
neys, and  on  the  papers  and  records  referred  to  in  the  affi- 
davit of  Mr.  Chapman.  The  motion  was  argued  and  sub- 
mitted on  November  29,  1897,  and  taken  under  advisement, 
and  having  fully  considered  the  matter,  "the  court  did  on 
the  twenty-sixth  day  of  February,  1898,  duly  make  and  enter 
and  file  its  judgment  dismissing  said  action  upon  the  said 
motion  of  the  defendants  therein,"  neither  of  plaintiffs  nor 
their  attorneys  being  present  at  the  time.  The  grounds  of 
the  motion  were :  Want  of  prosecution ;  that  no  proceeding 
had  been  taken  by  plaintiffs  for  more  than  three  j'cars;  that 
the  real  attorney  of  the  parties  defendant  is  dead;  that  the 
firm  of  Chapman  &  Hendrick,  the  nominal  attorneys  of  rec- 
ord, was  dissolved  more  than  two  years  prior  to  making  the 
motion,  and  that  the  interest  of  both  plaintiffs  and  defend- 
ants in  the  original  subject  of  the  action  has  been  transferred 
to  other  parties.  It  appears  from  the  affidavit  of  attorney 
Chapman  that  the  facts  support  the  grounds  of  the  motion 
above  stated.  Richard  Dunnigan,  one  of  plaintiffs'  attorneys, 
averred  in  an  affidavit  that  this  action  is  one  of  several  ac- 
tions similar  in  character  that  have  been  pending  for  several 
years,  and  that  Mr.  Chapman  has  been  the  attorney  in  said 
actions  ever  since  their  commencement;  that  no  notice  of  the 
ruling  on  plaintiffs'  demurrer  was  ever  served  on  affiant  or 
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any  other  attorney  in  the  case,  and  affiant  had  no  knowledge 
of  the  ruling  until  June  8,  1897,  when  he  was  served  with  a 
copy  of  a  complaint  brought  by  the  San  Dimas  Land  and 
Water  Company  against  the  plaintiffs  in  this  action ;  he  then 
caused  the  records  to  be  searched,  and  found  that  the  said 
demurrer  had  been  sustained;  that  he  at  once  took  steps  to 
obtain  leave  of  court  to  amend  said  complaint,  which  leave, 
it  is  averred,  was  granted  June,  1897,  and  the  amendment 
was  filed  June  21, 1897 ;  avers  that  it  was  plaintiffs'  intention 
to  prosecute  the  present  suit  diligently;  and  that  it  is  plain- 
tiffs' intention,  should  it  lose  in  the  trial  of  the  cause  in  that 
(the  lower)  court,  to  appeal  the  cause  to  the  supreme  court ; 
avers  that  plaintiffs  have  always  been  ready  and  willing  to 
prosecute  the  case  to  final  decision ;  that  in  selling  and  trans- 
ferring its  interest  in  the  property  plaintifiFs  supposed  that  it 
would  be  able  to  establish  its  right  referred  to  in  the  litiga- 
tion herein  and  avers  that  it  is  the  interest  of  plaintiffs  to 
establish  said  right,  and  believes  that  at  the  trial  plaintiffs 
will  establish  said  rights ;  that  if  affiant  had  been  given  no- 
tice that  said  demurrer  was  sustained  he  would  have  pro- 
ceeded at  once  on  behalf  of  plaintiffs  herein  to  obtain  leave  to 
amend  the  complaint  and  prosecute  said  action.  Plaintiffs' 
attorney,  J.  A.  Anderson,  makes  affidavit  that  the  statements 
made  in  the  affidavit  of  attorney  Dunnigan  are  true,  except 
that  he,  Anderson,  "may  have  heard  of  the  overruling 
[means,  no  doubt,  sustaining]  of  said  demurrer  a  short  time 
before  June  8,  1897." 

So  far  as  we  can  discover,  the  principal  reason  offered  for 
not  proceeding  with  the  case,  after  the  demurrer  was  argued 
and  submitted,  is  that  plaintiffs  had  no  notice  that  the  de- 
murrer had  been  sustained  until  June  8,  1897.  The  order 
was  made  January  3,  1894,  nearly  three  years  and  a  half 
before  plaintiffs  made  any  movement  toward  proceeding  with 
the  case,  and  was  entered  in  the  minutes  of  the  court  and  in 
the  register  of  actions.  The  demurrer  was  filed  in  1891  and 
was  not  passed  upon  until  in  1894,  but  hearing  thereof  had 
been  continued  from  time  to  time,  at  whose  motion  does  not 
appear.  Plaintiffs'  attorney  states  that  had  he  known  of  the 
ruling  he  would  have  amended  his  complaint,  thus  conced- 
ing its  insufficiency  and  that  for  over  six  years  the  case  stood 
without  a  good  complaint.  It  was  held  here  to  be  the  duty 
of  the  plaintiff  upon  the  defendant's  interposing  a  demurrer 
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to  see  that  the  demurrer  was  determined  so  that  the  action 
could  go  forward.  (Kubli  i\  Hawkett  89  Cal.  638.)  The 
pendency  of  a  suit  in  this  court  involving  a  question  similar 
to  a  question  involved  in  an  action  pending  in  a  trial  court 
offers  no  excuse  for  delay  In  prosecuting  such  case  in  the  trial 
court  to  await  the  decision  of  the  question  in  this  court. 
(Simmons  v.  Keller,  50  Cal.  38.)  The  rule  is  well  established 
that  the  exercise  of  the  power  to  dismiss  an  action  for  want 
of  prosecution  must  neces^sarily  rest  in  the  discretion  of  the 
nisi  prius  court.  (National  Bank  v.  Nason,  115  Cal.  626.) 
The  power  of  the  court  to  dismiss  under  sections  581  and  582 
of  the  Code  of  Civil  Procedure  has  often  been  held  to  give  the 
court  a  general  discretion,  although  the  ground  of  dismissal 
be  not  mentioned  in  those  sections.  (People  v.  Jefferds,  126 
Cal.  296.) 

We  do  not  think  the  court  was  precluded  from  exercising 
its  discretion  on  the  motion  to  dismiss  because  it  had  shortly 
before  the  motion  was  made  given  plaintiffs  leave  to  amend ; 
the  rights  of  defendants  could  not  be  cut  off  by  such  leave 
alone.  We  assume  that  the  leave  was  given  although  the  rec- 
ord shows  no  minute  of  the  court  to  that  effect,  the  fact  ap- 
pearing in  the  affidavit  of  plaintiflFs'  attorney.  Appellant 
cites  section  476  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  when  a  demurrer  is  sustained  or  overruled,  and 
time  given  to  amend  or  answer,  ^'the  time  given  runs  from 
the  service  of  notice  of  the  decision  or  order."  This  section  re- 
lates only  to  the  right  to  amend  or  answer,  but  does  not  affect, 
the  right  to  move  for  a  dismissal.  The  question  must  be  de- 
cided on  the  facts  relating  to  plaintiffs'  failure  to  prosecute 
the  case  with  due  diligence,  and  in  view  of  the  facts  as  dis- 
closed we  cannot  say  the  court  abused  its  discretion.  Respond- 
ent argues  with  some  reason  that  the  amendment  of  the  com- 
plaint does  not  materially  strengthen  plaintiffs'  case,  and 
therefore  the  judgment  did  not  injure  plaintiflFs.  We  do  not 
think  it  necessary  to  examine  that  phase  of  the  matter. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  720.    In  Bank.— July  19,  1900.] 

J.  M.  METHVIN,  Respondent,  v.  FIDELITY  MUTUAL 
LIFE  ASSOCIATION,  etc..  Appellant. 

Life  Insurance — ^Nonpayment  of  Pbeicium — Forfeitube  or  Pouct. — 
A  policy  of  life  insurance  which  expressly  provides  that  in  case 
of  nonpayment  of  the  stipulated  premium  at  the  time  fixed  therein 
the  policy  shall  be  void,  and  all  payments  made  thereunder  for- 
feited,  ceases  to  be  effective  in  such  case,  at  the  option  of  the 
insurance  company;  and  upon  the  death  of  the  insured  with  an 
unpaid  installment  of  premium,  which  is  past  due  by  the  terms 
of  the  policy,  no  recovery  can  be  had  thereupon. 

Id. — SnPUU^TED  Pat-days  Must  Control. — ^The  pay-days  stipulated 
for  in  the  policy  must  control,  no  matter  when  the  policy  is  de- 
livered, and  the  advance  premium  paid.  The  time  of  payment 
fixed  in  the  policy  is  of  the  essence  of  the  contract,  if  a  forfeiture 
is  provided  for  upon  nonpayment  at  the  day  appointed.  Delin- 
quency cannot  be  tolerated  or  redeemed,  except  at  the  option 
of  the  company. 

Id. — ^Delivery  of  Poucy  After  Its  Date — Quarterly  PBEMiuiiB  from 
Date — Payment  on  Delivery — Receipt  Under  Poucy. — ^The  fact 
that  a  policy  which  provided  for  an  advance  payment  of  a  pre- 
mium for  the  first  quarter  of  a  year  from  its  date,  and  for  each 
quarter  of  a  year  thereafter,  was  not  delivered  until  more  than 
one  month  after  its  date,  and  that  the  first  payment  on  the  policy 
was  then  made  and  receipted  for,  though  effective  for  the  first 
quarter,  cannot  have  the  effect  to  extend  the  operation  of  the 
first  payment  for  a  period  of  three  months  from  the  delivery  of 
the  policy,  contrary  to  the  terms  of  the  policy,  and  contrary  to  a 
receipt  given  for  the  payment  in  accordance  with  those  terms. 

Id.— Nonpayment  for  Second  Quarter— Death  op  Insured  Within 
Three  Months  from  First  Payment. — ^The  death  of  the  insured 
after  the  lapse  of  the  pay-day  for  the  second  quarter  provided  for 
in  the  policy,  without  payment  therefor,  as  requested  by  the  com- 
pany, though  occurring  within  three  months  after  payment  made 
for  the  first  quarter,  at  the  time  of  delivery  of  the  policy,  pre- 
cludes a  recovery  thereupon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  C!ounty  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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R.  L.  Horton,  for  Appellant. 
E.  S.  Pillsbury,  and  F.  D.  Madison,  Amici  Curiae,  also 

for  Appellant. 

McKinley  &  Graff,  for  Respondent. 

VAN  DYKE,  J. — The  defendant  appeals  from  the  judg- 
ment and  from  the  order  denying  a  new  trial. 

In  support  of  its  appeal  it  is  contended  on  behalf  of  the 
appellant:  1.  That  some  of  the  material  findings  of  fact  are 
unsupported  by  the  evidence;  2.  That  the  court  erred  in  de- 
ducing erroneous  conclusions  from  the  facts  found.  The 
action  is  based  upon  a  policy  of  life  insurance.  The  policy 
recites  that  the  said  company  in  consideration  of  the  appli- 
cation and  the  payment  of  a  permium  of  twenty-four  dollars 
and  ninety-six  cents  "on  or  before  the  thirtieth  day  of  July, 
October,  January,  and  April  in  every  year,  for  the  period  of 
twenty  years  from  the  date  hereof,  does  hereby  receive  Theo- 
dule  Robert,  of  Los  Angeles,  county  of  Los  Angeles,  state  of 
California,  as  a  member  of  said  association,  and  issues  this 
policy  of  insurance  and  hereby  promises  to  pay  the  sum  of 
three  thousand  dollars  to  his  wife,  Ida  Robert ;  .  .  .  .  pro- 
vided, any  moneys  required  to  be  paid  under  this  policy  dur- 
ing the  continuance  of  this  contract  must  be  actually  paid 
when  due  to  the  said  association,  and  no  dues  or  premiums 
on  this  policy  shall  be  considered  paid  unless  a  receipt  shall 
be  given  therefor,  signed  by  the  president  and  treasurer,  and 
countersigned  by  the  agent  or  person  to  whom  payment  is 
made,  as  evidence  of  such  payment  to  him;  otherwise  this 
policy  shall  be  ipso  facto  null  and  void,  and  all  moneys  paid 
hereon,  except  as  hereinafter  provided,  shall  be  forfeited  to 
said  association." 

The  said  policy  is  signed  at  the  company's  office  at  Phila- 
delphia, the  thirtieth  day  of  July,  1895,  and  provides:  "The 
same  shall  not  be  binding  until  delivered  during  the  lifetime 
and  good  health  of  the  applicant  and  until  the  first  payment 
due  hereon  has  been  made."  The  said  policy  together  with 
a  receipt  for  the  first  payment,  signed  by  the  president  and 
treasurer  of  said  defendant  company  at  Philadelphia,  were 
forwarded  to  the  local  agent  at  Los  Angeles.     This  receipt, 
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produced  in  evidence  by  the  plaintiff,  is  as  follows:  "Re- 
ceived from  Theodule  Robert  of  Los  Angeles,  Calif.,  owner  of 
policy  No.  060,809,  $24.96,  in  payment  of  quarterly  dues, 
payable  and  due  on  the  30th  day  of  July,  1895,  which  pays 
such  dues  up  to  the  30th  day  of  October,  1895."  This  re- 
ceipt was  countersigned  at  Los  Angeles  on  the  third  day  of 
September,  1895,  by  Frank  Lerch,  agent. 

The  court  finds  that  said  policy  of  insurance  was  issued  on 
the  third  day  of  September,  1895,  and  the  premium  paid  on 
said  policy  was  paid  for  the  period  of  three  months  from  the 
third  day  of  September,  1895.  This  finding  is  not  supported 
by  the  evidence,  but  is  in  direct  conflict  with  it.  The  policy 
was  executed,  as  appears  on  its  face,  July  30,  1895.  Neces- 
sarily some  little  time  must  elapse  between  its  execution  in 
Philadelphia  and  delivery  in  Los  Angeles,  which  both  par- 
ties to  the  contract  of  course  well  understood;  and  without 
the  provision  contained  in  the  policy  that  it  would  not  be 
binding  until  delivered,  the  same  result  would  have  followed. 
"A  contract  in  writing  takes  eflfect  upon  its  delivery  to  the 
party  in  whose  favor  it  is  made,  or  to  his  agent."  (Civ.  Code, 
sec.  1626.)  If  it  were  not  delivered  until  September  3d,  the 
date  when  the  receipt  was  countersigned  by  the  local  agent, 
that  would  not  alter  the  case.  The  payments  are  expressly 
specified  in  the  policy  to  be  due  and  payable  on  or  before  the 
thirtieth  day  of  July,  October,  January,  and  April  every  year. 
The  first  payment  under  the  terms  of  the  policy  ran  from 
the  30th  of  July  to  the  30th  of  October,  and  this  payment 
was  received  and  receipted  for  by  the  company,  and  there- 
fore the  company  cannot  complain  that  it  was  not  paid  be- 
fore the  time  at  which  it  was  received.  As  further  evidence 
that  there  could  be  no  misunderstanding  as  to  when  the  sec- 
ond payment  became  due  under  the  terms  of  the  policy,  the 
receipt  given  to  Robert  for  the  first  payment  expressly  de- 
clares that  the  same  "pays  such  dues  up  to  the  thirtieth  day 
of  October,  1895."  In  addition  to  the  plain  declaration  in 
the  policy,  and  also  in  the  receipt,  as  to  the  time  when  the 
payments  are  to  be  made,  the  evidence  shows  that  Robert  well 
understood  the  same.  A  notice  was  sent  to  him  by  the  com- 
pany through  its  local  agent  September  30,  1895,  calling  his 
attention  to  the  quarterly  premium  stipulated  in  the  policy. 
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which  would  become  due  October  30, 1895,  and  also  a  receipt 
executed  in  the  usual  form  sent  to  the  Merchants'  National 
Bank  in  Los  Angeles  to  be  delivered  to  him  on  payment  of 
such  premium.  The  second  premium  not  having  been  paid 
when  due,  October  30,  1895,  the  local  agent  called  upon 
Robert  in  reference  to  the  matter.  He  testified :  "I  went  to 
see  him  with  Mr.  Morgan,  a  friend  of  mine,  who  was  well 
acquainted  with  him,  in  order  to  induce  Robert  to  reinstate 
the  policy.  I  then  asked  him  whether  he  was  going  to  pay 
the  premium  that  had  now  been  past  due  for  a  few  days. 
I  called  his  attention  to  the  fact  that  the  receipt  was  still  here 
and  could  be  paid  upon  signing  a  health  certificate.  He  said 
no,  because  the  policy  had  been  misrepresented  to  him.  I 
then  asked  him  to  read  the  policy,  and  asked  him  what  his 
objections  to  it  were.  It  seems  he  thought  that  at  the  end  of 
three  years  he  would  get  the  amount  of  paid-up  interest  that 
the  policy  expressed  in  cash.  I  explained  to  him  in  the  pres- 
ence of  Mr.  Morgan,  and  showed  him  how  it  would  be  utterly 
impossible  for  any  company  to  pay  that  in  cash  at  the  end  of 
so  short  a  time ;  but  at  the  end  of  twenty  years  he  would  have 
the  cash  that  the  premium  provided  for.  He  seemed  to  be 
satisfied  with  the  policy  then,  and  said  he  would  reinstate  it, 
but  did  not  have  the  money  at  that  time.  He  also  called  my 
attention  to  the  fact  that  my  agent,  St.  John,  owed  him 
something,  some  eight  or  ten  dollars — in  that  neighborhood. 
I  told  him  that  St.  John  still  had  a  commission  interest  in 
the  policy,  and  if  he  paid  the  premium,  I  would  hold  St. 
John's  money  and  I  would  allow  him  the  amount  he  owed 

him He  made  no  objection  that  his  premium  was  not 

due  at  that  time.  After  that  I  met  him  once  on  Spring 
street,  I  think,  in  front  of  the  Wilson  block.  That  was  prob- 
ably a  few  days  before  his  death,  and  I  spoke  to  him  again. 
I  said:  *Mr.  Robert,  you  ought  to  reinstate  that  policy,  be- 
cause you  don't  know  when  you  might  need  it.'  He  says : 
'Why,  look  at  me,  I  do  not  look  as  if  I  am  going  to  die?' 
'No,'  I  said,  'lots  of  strong  and  healthy  men  die.  You  had 
better  come  down  with  me.  I  will  take  your  note  and  give 
you  a  chance  to  pay  it  off.'  He  said :  'You  wait  until  the  1st 
of  December.'  Every  time  I  approached  him  about  it  he  said 
he  would  have  some  money  and  he  probably  would  reinstate. 
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He  made  no  objection  at  that  time  that  his  premium  was  not 
due."  Mr.  Morgan,  who  accompanied  said  agent,  corrobor- 
ates him  in  reference  to  the  interview  with  Robert. 

Mrs.  Robert,  after  the  death  of  her  husband,  supposed  that 
the  second  premium,  due  October  30th,  had  been  paid.  She 
employed  Blake  &  Doane  as  attorneys  to  correspond  with  the 
company  in  reference  to  a  blank  form  upon  which  to  make 
formal  proof  of  death.  Their  letter  was  dated  April  10, 
1896,  to  which  the  president  of  the  defendant  company  re- 
plied under  date  of  April  22,  1896,  that:  "In  the  regular 
course  of  business  notice  was  sent  to  the  insured  September 
30,  1895,  requesting  him  to  make  payment  of  the  second 
quarterly  premium  to  the  Merchants'  National  Bank.  The 
receipt  for  the  same  was  sent  to  the  Merchants*  National 
Bank  for  collection,  and  was  returned  by  said  bank,  no  pay- 
ment having  been  made.  We  understand  an  attempt  was 
subsequently  made  by  Mr.  Lerch  to  induce  Mr.  Robert  to 
make  payment,  execute  a  health  certificate  as  required  by 
the  terms  of  the  policy,  etc.  but  he  declined  to  do  it.  The 
policy  does  not  only  require  and  make  it  a  condition  pre- 
cedent to  recovery  to  show  that  the  insured  is  dead,  but  also 
to  show  justice  of  claim." 

Subsequently,  it  appears,  Mrs.  Robert  employed  other  at- 
torneys, to  wit,  Hanna  &  Davis,  and  on  September  21, 1897, 
nearly  a  year  and  a  half  after  the  first  correspondence  by 
Blake  &  Doane,  these  new  attorneys  wrote  to  the  company. 
In  their  letter  they  call  attention  to  the  letter  written  by 
Blake  &  Doane,  and  the  answer  thereto  by  the  president  of 
the  defendant  association,  and  say :  "In  this  last  letter  you 
intimated  that  Mrs.  Robert,  the  beneficiary  under  said  policy, 
was  not  entitled  to  payment  of  the  same  by  reason  of  the  fact 
that  Mr.  Robert  declined  to  make  payment  of  the  quarterly 
premium  to  the  Merchants'  National  Bank This  mat- 
ter has  recently  been  placed  in  our  hands,  having  been  taken 
out  of  the  hands  of  Messrs.  Blake  &  Doane,  and  we  write  to  re- 
new the  request  that  you  send  us  blank  proofs,  so  that  we 
make  a  proof  as  to  the  death  of  Mr.  Robert,  and  we  will  say 
further  that  as  a  matter  of  fact  Mr.  Robert  did  pay  the  sec- 
ond quarterly  premium  which  was  due  to  the  company, 
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although  not  to  the  Merchants'  National  Bank,  but  was  paid 
to  Mr.  St.  John,  the  soliciting  agent  for  your  com- 
pany, who  was  also  the  agent  and  had  authority  to  make 
collections  for  Mr.  Lerch,  your  general  agent  here."  The 
president  of  the  company  replied  to  this  hist  letter  under 
date  of  September  27,  1897,  repeating  substantially  what  he 
had  written  in  the  first  letter,  and  that  in  consequence  of  the 
failure  of  Robert  to  pay  the  premium  when  due,  the  policy 
by  its  terms  became  null  and  void. 

Up  to  this  time,  therefore,  it  was  well  understood  that  the 
first  payment  did  not  extend  beyond  the  30th  of  October, 
1895,  but  shortly  thereafter  the  plaintiff  became  the  assignee 
of  Mrs.  Robert,  and  this  suit  was  commenced.  On  the  trial 
it  was  conceded  that  the  second  payment  was  not  made,  but 
it  was  contended  that  the  payment  of  the  first  premium  ran 
three  months  from  the  third  day  of  September,  instead  of 
from  July  30,  1895,  as  plainly  declared  both  in  the  policy 
and  the  receipt  for  the  firt^t  payment  delivered  with  it. 

McConnell  v.  Providence  Sav.  etc.  Soc,  92  Fed.  Rep.  769, 
decided  by  the  circuit  court  of  appeals  of  the  sixth  circuit,  is 
very  much  like  the  case  at  bar.  The  policy  there  contained 
similar  terms  and  conditions  with  the  one  here.  It  was  dated 
April  27,  1893,  but  was  not  delivered,  nor  did  it  become  ef- 
fective, until  May  9, 1893,  the  first  quarterly  premium  being 
then  paid.  The  next  quarterly  premium  was  payable,  ac- 
cording to  the  policy,  July  27,  1893.  The  insured  did  not 
pay  the  second  premium,  but  died  July  28th,  one  day  there- 
after. This  shows  a  very  extreme  case,  but  the  court  there, 
speaking  through  Judge  Taft,  the  other  members  of  the 
court  concurring,  held:  ''There  was  a  failure  to  pay  a  quar- 
terly installment  on«  the  day  fixed.  As  a  consequence  the 
policy  became  forfeited,  and  all  liability  thereon  ceased." 

Bryan  v.  National  Life  Assn.  (R.  I.  1899),  42  Atl.  Rep, 
513,  was  also  a  case  very  similar  to  the  one  under  considera- 
tion. There  an  application  had  been  made  on  the  18th  of  the 
month,  and  the  policy  had  been  issued  on  the  22d,  requiring 
monthly  premiums  to  be  paid  on  the  15th  of  each  month  in 
advance.  The  court  held  that  the  pay-days  specified  in  the 
policy  must  control,  saying:  "Payment  being  required  in 
advance,  the  payment  made  at  its  is.'sue  would  go  until  the 
next  pay-day  should  come.    The  fact  that  this  would  be  three 
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days  less  than  a  month  does  not  affect  the  case,  since  pay- 
ments, being  part  of  a  fixed  total,  were  not  payments  for  a 
month,  but  payments  due  on  a  particular  day  of  a  month." 
(See,  also.  New  York  Life  Ins.  Co.  v.  McMaaters,  30  C.  C.  A. 
532 ;  87  Fed.  Rep.  63.)    In  this  ease  an  application  was  made 
to  the  company  under  date  of  December  12,  1893,  and  the 
policy  was  dated  December  18,  1893.    It  was  afterward  de- 
livered to  the  insured,  and  the  premium  paid  on  delivery. 
The  policy  provided  that  it  should  be  void  if  the  second  pre- 
mium was  not  paid  within  thirty  days  after  December  12, 
1894.     This  premium  was  not  paid,  and  the  insured  died 
six  days  after  his  right  under  the  policy  had  elapsed.    The 
beneficiary  filed  a  bill  in  equity  to  have  the  policy  reformed, 
so  that  the  second  premium  should  be  made  payable  on  De- 
cember 18th,  one  year  from  the  date  of  the  policy,  instead 
of  December  12th.    This  would  have  extended  the  validity 
of  the  policy  for  six  days  after  it  became  void  according  to 
its  terms,  and  would  have  covered  the  death  of  the  insured. 
The  court,  however,  held  that  the  policy  could  not  be  re- 
formed, that  the  rights  of  the  insured  had  elapsed  by  failure 
to  pay  the  premium  on  the  day  provided  for  in  the  policy, 
and  that  plaintiff  could  not  recover  upon  the  policy  either  at 
law  or  in  equity. 

The  court  might  as  well  undertake  to  release  the  insured 
from  the  payment  of  premiums  altogether  as  to  relieve  him 
from  forfeiture  of  his  policy  in  default  of  punctual  pay- 
ment. The  company  is  as  much  entitled  to  the  benefit  of  one 
stipulation  as  the  other,  because  both  are  necessary  to  enable 
it  to  keep  its  own  obligations.  As  said  in  New  York  Life  Ins. 
Co.  V.  Stathdm,  93  U.  S.  24:  "All  the  authorities  agree  that 
the  time  for  payment  is  material — is  of  the  essence  of  the 
contract — and  nonpayment  at  the  day  appointed  involves 
absolute  forfeiture  when,  as  in  the  present  case,  such  are  the 
express  terms  of  the  contract."  And  again  it  is  said: 
"Promptness  of  payment  is  essential  in  the  business  of  life 
insurance.  All  the  calculations  of  the  insurance  company 
are  based  on  the  hypothesis  of  prompt  payments.  They  not 
only  calculate  on  the  receipt  of  premiums  when  due,  but 
upon  compounding  interest  upon  them.  It  is  upon  this 
OXXIX.  Cal.— 17 
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basis  that  they  are  enabled  to  oifer  insurance  at  the  favorable 
rates  they  do.  Forfeiture  for  nonpayment  is  a  necessary 
means  of  protecting  themselves  from  embarrassment.  De- 
linquency cannot  be  tolerated  or  redeemed  except  at  the  op- 
tion of  the  company."  (See,  also,  Cook  on  Life  Insurance, 
174;  Bliss  on  Life  Insurance,  273.) 

The  policy  in  this  case  became  void  prior  to  the  death  of 
Robert  for  nonpayment  of  the  premium  as  stipulated.  The 
finding  of  the  court  that  Theodule  Robert  and  Ida  Robert 
duly  performed  all  the  conditions  of  said  policy  on  their  part 
to  be  performed  and  paid  all  amounts  required  to  be  paid 
thereunder  to  the  defendant  is  contrary  to  the  evidence ;  also 
the  finding  that  the  defendant  did  not  deny  its  liability  on 
said  policy  prior  to  the  27th  of  September,  1897.  The  evi- 
dence shows  that  it  disputed  its  liability  from  the  first,  on 
the  ground  that  the  second  payment  bad  not  been  made  as 
stipulated  in  the  policy. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

McFarland,  J.,  Temple,  J.,  Harrison,  J.,  Garoutte,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Crim.  No.  690.     In  Bank.— July  19,  1900.J 
THE  PEOPLE,  Respondent,  v.  GEORGE  PUTMAN,  Ajqael- 

lant. 

Cbiminal  Law— HoinciDB— Motion  fob  OoNmnjAwoK,— Wb«re  it  ap* 
pears  that  the  defendant,  accused  of  murder,  was  allowed  an  op- 
portunity to  and  did  procure  the  attendance  of  witnesses,  and 
was  represented  bj  two  able  counsel,  appointed  bj  the  court,  a 
motion  for  continuance  based  upon  the  absence  of  witnesses  and 
the  lack  of  sufficient  counsel,  upon  an  aflldavit  based  upon  infor- 
mation and  belief,  which  contained  no  showing  of  diligence  to 
procure  the  testimony  specified,  nor  that  the  continuance  was  not 
sought  for  delay,  and  which  stated  that  defendant's  notlMr  was 
endeavoring  to  negotiate  for  the  scrrices  of  an  additional  %%imrmsj, 
was  properly  denied. 

Id. — ^Attbndancb  of  Witness  Oonukkd  in  Statb's  Pfeiaow — ^Dsrooi- 
TiONS. — ^The  court  may  order  the  attendance  of  witnceses  who  are 
confined  in  the  state's  prison,  when  it  appears  to  the  satifltection 
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of  the  court  that  such  attendance  is  necessary.  But  an  order  for 
such  attendance  does  not  issue  as  matter  of  right;  and  the  court 
may,  in  its  discretion,  refuse  to  require  the  attendance  of  par- 
ticular witnesses  so  confined,  and  may  allow  their  depositions  to 
be  taken. 

Id.— Evidence— Impeachment  of  Witness — Conviction  of  Felony — 
Answeb  of  Question  Ruled  Out.— It  is  permissible  to  ask  a  wit- 
ness who  has  been  convicted  of  felony  the  nature  of  the  felony  of 
which  he  has  been  convicted.  Where  the  witness  answers  such  a 
question,  although  the  objection  thereto  is  sustained  by  the  court, 
if  the  answer  is  not  stricken  out,  the  defendant  is  not  injured. 

Id. — Irrelevant  Remarks  of  District  Attorney — Instructions. — Re- 
marks made  by  the  district  attorney  outside  of  the  issues,  which 
were  objected  to  by  the  defendant,  and  which  the  jury  were  es- 
pecially instructed  by  the  court  to  disregard,  and  which  did  not 
reach  a  course  of  proceeding  militating  against  justice  and  the  fair 
and  orderly  conduct  of  the  cause,  are  not  ground  of  error. 

Id. — Instruction — Testimony  of  Convict  Witnesses. — ^An  instruction 
that  the  jury  were  not  arbitrarily  to  reject  the  testimony  of  con- 
vict witnesses  simply  because  they  were  convicts,  but  that  their 
testimony  should  be  considered  and  weighed  in  accordance  with 
the  rules  of  evidence,  does  not  in  effect  tell  the  jury  to  disregard 
the  fact  that  they  had  been  convicted  of  a  felony  in  weighing 
their  testimony. 

Id. — Assumptions  of  Fact  in  Instructions — Homicide. — Instructions 
may  assume  facts  admitted  or  proved  without  the  shadow  of  a 
conflict  of  evidence;  and  where  there  is  no  dispute  or  question  of 
the  fact  of  the  homicide,  it  is  not  a  charge  as  to  a  matter  of 
fact  to  refer  to  it  in  an  instruction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  S.  Sprague,  Charles  C.  HoU,  and  Edward  0.  Harri- 
son, for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  0.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

VAN  DYKE,  J. — Defendant  was  informed  against  by  the 
district  attorney  of  Sacramento  county  for  the  crime  of  mur- 
der, and  was  tried  and  convicted  of  murder  in  the  first  de- 
gree.    He  thereupon  moved  for  a  new  trial,  which  was  de- 
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iiietl,  and  lie  was  sentenced  to  death  by  hanging.  From  the 
judgment  and  order  overruhng  his  motion  for  a  new  trial  the 
defendant  prosecutes  this  ai)i)eul. 

The  evidence  discloses  that  the  defendant  was  a  convict  in 
the  state  prison  at  Folsom ;  that  on  May  15,  1889,  within  the 
prison  walls,  defendant  walked  past  a  fellow-convict  named 
Showers,  who  wa5  sitting  on  a  doorstep,  wheeled  around, 
grasped  Showers  by  the  chin  with  his  left  hand,  pulled  his 
head  around,  and  stabbed  him  six  times  with  a  knife,  from 
the  effects  of  which  Showers  died  within  a  few  minutes  there- 
after. 

The  first  point  made  on  the  part  of  the  appellant  is  that  the 
court  erred  in  overruling  the  defendant's  motion  for  a  con- 
tinuance of  the  trial-  The  motion  is  based  on  affidavits  of  one 
of  defendant's  counsel.  Pretty  nmch  everthing  stated  in 
the  affidavit  was  upon  information  and  belief.  The  grounds 
for  a  continuance  were:  1.  Absence  of  witnesses;  and  2. 
Lack  of  sufficient  counsel.  The  names  of  the  witnesses,  except 
as  to  one  Abe  Majors,  are  not  given,  and  it  is  stated  that  said 
Majors  was  a  convict  and  to  be  executed  within  ten  days  from 
the  date  of  the  affidavit,  and  his  testimony  was  sought  to  be 
procured  for  the  purpose  of  refuting  an  anticipated  theory 
of  the  prosecution.  There  was  no  showing  of  diligence  in  the 
affidavit,  nor  that  the  continuance  was  not  sought  for  mere 
delay.  With  reference  to  obtaining  additional  counsel  the 
affidavit  sets  forth  that  defendant's  mother  was  endeavoring 
to  negotiate  for  the  services  of  an  attorney  other  than  the  tA\o 
appointed  by  the  court  to  defend  the  appellant.  The  affidavit 
was  clearly  insufficient  on  both  of  the  grounds,  and  it  was  not 
an  abuse  of  discretion  on  the  part  of  the  trial  court  to  deny 
the  motion.  Besides,  it  appears  that  the  defendant  was  zeal- 
ously and  ably  defended  by  the  counsel  who  represented  him. 
and  was  allowed  an  opportunity  to,  and  did,  procure  the  at- 
tendance of  witnesses.  The  cause  was  set  down  for  trial  on 
June  5,  1899,  and  prior  thereto  the  court  permitted  the  de- 
fendant to  withdraw  his  plea  of  not  guilty  in  order  to  file  an 
objection  to  the  sufficiency  of  the  information.  The  court 
having  overruled  the  objection  to  the  sufficiency  of  the  infor- 
mation, and  the  defendant  having  again  entered  his  plea  of 
not  guilty,  moved  the  court  to  continue  the  cause  to  some 
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other  date  than  the  5th  of  June,  which  motion  was  denied, 
and  this  is  assigned  as  error.  It  is  not  shown,  nor  does  it  ap- 
pear, that  the  defendant  was  prejudiced  in  any  way  by  the 
ruling  of  the  court  in  refusing  to  postpone  the  trial,  and  it  is 
apparent  that  he  was  not  so  prejudiced.  The  defendant  made 
application  to  have  thirteen  convicts,  some  of  them  under 
sentence  of  death  and  confined  in  the  statt  prison  at  Folsom, 
brought  to  Sacramento  to  testify  in  his  behalf.  Upon  the 
showing  made  the  court  granted  the  application  as  to  six  of. 
the  parties  mentioned  in  the  affidavit,  and  ordered  that  the 
deposition  of  the  other  seven  be  taken  at  the  prison. 

This  question  was  fully  considered  in  Willard  v.  Superior 
Court,  82  Cal.  456.  It  was  there  held  that  the  order  for  the 
production  of  such  witnesses  does  not  issue  as  a  matter  of 
right.  It  issues  only  when  it  appears  to  the  satisfaction  of 
the  trial  court  that  the  witness  is  necessary.  The  statute  has 
lodged  in  the  court  the  right  to  determine  whether  the  wit- 
ness is  necessary.  In  the  concurring  opinion  of  Chief  Justice 
Beatty  he  says :  "I  feel  very  sure,  however,  that  it  does  not 
mean,  and  that  it  never  was  intended,  that  on  the  mere  de- 
mand of  a  defendant  in  a  criminal  action,  any  convict,  or  any 
number  of  convicts,  must  be  transported  from  the  state  prison 
to  the  place  of  trial  as  an  essential  prerequisite  to  proceeding 
with  the  trial.  It  is  not  possible  that  the  court  or  judge  to 
whom  application  is  made  has  no  discretion  to  examine  the 
sufficiency  of  the  grounds  upon  which  it  is  based,  and  to  deny 
it,  if,  in  his  oj)inion,  it  ought  to  be  denied." 

In  People  v.  Willard,  92  Cal.  480,  in  reference  to  this  same 
matter,  it  is  said :  "We  feel  that  this  is  a  privilege  extended 
to  persons  accused  of  crime  which  is  capable  of  gross  abuse 
unless  strictly  guarded  and  we  do  not  wish  to  be  understood 
as  holding  that  the  order  should  be  made  except  upon  a  very 
strict  showing,  and  upon  previous  notice  to  the  state  of  the 
application,  but  when  such  notice  has  been  given  and  a  case 
of  apparent  necessity  is  made  out — or,  in  other  words,  when 
the  materiality  of  the  evidence  and  its  importance  is  clearly 
and  satisfactorily  shown,  and  the  good  faith  of  the  defendant 
making  the  application  also  appears — the  court  >]ionId  in  the 
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.  exercise  of  its  discretion,  make  the  order  for  the  attendance 
of  the  prisoner  as  a  witness." 

In  the  case  under  consideration  it  is  quite  apparent  that 
the  action  of  the  court  was  not  at  all  prejudicial,  inasmuch 
as  the  defendant  was  allowed  to  take  the  depositions  of  the 
witnesses  named  who  were  not  ordered  produced  at  the  trial, 
thereby  giving  him  the  benefit  of  the  testimony  of  all  those 
named  in  his  application. 

Under  the  rule  laid  down  in  this  court  in  People  v.  Chin 
Hane,  108  Cal.  607,  it  is  permissible  to  ask  a  witness  the 
nature  of  the  felony  of  which  he  has  been  convicted;  al- 
though an  objection  to  such  a  question  asked  by  the  defense 
of  the  witness  James  was  siL^taincd,  yet  the  witness  answered 
the  question  and  the  answer  was  not  stricken  out;  therefore 
the  defendant  was  not  injured  by  the  ruling.  The  same  may 
be  said  in  reference  to  the  question  asked  of  the  witness 
Rodgers.  Error  is  assigned  in  reference  to  the  remarks  made 
by  the  district  attorney  in  his  argument  to  the  jury.  Possibly 
some  of  the  matters  touched  upon  by  the  district  attorney 
may  be  said  to  be  outside  of  the  issues,  but  the  court  in- 
structed the  jury  specially  not  to  regard  any  of  the  state- 
ments that  were  objected  to  by  the  defendant.  Counsel's  con- 
duct must  reach  a  course  of  proceeding  militating  against  jus- 
tice and  the  fair  and  orderly  conduct  which  should  charac- 
terize a  judicial  proceeding  in  criminal  cases  before  error  can 
be  predicated  on  it.  (People  v.  Ward,  105  Cal.  340;  People 
V,  Wong  Chuey,  117  Cal.  630.)  Error  is  assigned  as  to  an 
instruction  given  in  reference  to  convict  testimony,  and  it  is 
contended  by  appellant's  counsel  that  the  instruction  in  effect 
told  the  jury  that  they  were  to  disregard  the  fact  that  certain 
witnesses  had  been  convicted  of  a  felony  in  weighing  their 
testimony.  The  instruction  will  not  bear  the  interpretation 
put  upon  it  by  appellant.  It  was,  in  substance,  that  the  jury 
were  not  to  arf)itrarily  reject  the  testimony  of  the  convict 
witnesses  simply  because  they  were  convicts,  but  that  their 
testimony  should  be  considered  and  weighed  in  accordance 
with  the  rulas  of  evidence.  Error  is  assigned  in  the  giving  of 
certain  charges  by  the  court  at  the  request  of  the  prosecution, 
on  the  ground  that  such  charges  are  in  ros|)ect  to  matters  of 
fact,  and  are  therefore  prohibited  by  tlie  constitution. 
(Const.,  art.  VI,  sec.  19.)     An  instruction  which  assumes  a 
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fact  as  proved  will  not  warrant  a  reversal  if  the  fact  is  admit- 
ted, or  there  is  no  shadow  of  conflict  of  evidence  with  respect 
to  it.  The  matter  of  fact  referred  to  by  the  trial  court  here 
was  the  commission  of  the  homicide,  about  which  there  seems 
to  have  been  no  dispute  or  question  at  the  time  the  instruc- 
tions were  given.  (People  v.  Messersmith,  61  Cal.  249 ;  Peo- 
ple V.  Phillips,  70  Cal.  61 ;  People  v,  Lee  Sare  Bo,  72  Cal. 
623.) 

The  court  did  not  err  in  refusing  at  the  defendant's  request 
to  give  certain  instructions  with  reference  to  a  preponder- 
ance of  evidence.  Other  instructions  bearing  upon  that  ques- 
tion, free  from  the  objections  of  defendant's  instructions, 
were  given. 

An  examination  of  the  record  shows  that  the  instructions 
as  a  whole,  as  well  as  the  entire  course  of  the  trial,  were  as 
fair  and  favorable  to  the  defendant  as  the  case  would  justify. 

Judgment  and  order  affirmed. 

McFarland)  J.,  Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[L.  A.  No.  632.    Department  One.— July  20,  1000.] 

FARMERS'  EXCHANGE  BANK  OF  SAN  BERNAR- 
DINO,  Respondent,  v.  ALTURA  GOLD  MILL  AND 
MINING  COMPANY  etal.,  Defendants.  C.E.MAUD 
and  G.  0.  NEWMAN,  Appellants. 

PmiOMOIT   KOTB — IND0B8BMENT — WaIVEB   OF   DCICAKD,    PROTBBT,    Ain> 
NonOB — WOBDS  8TAMFKD  ON  NOTE — JOINT  AND  SEVERAL  CONTBAOT 

— ^PBESUiiPnoNS. — ^The  words,  "For  value  received,  I  hereby  waiv^ 
demand  and  notice  of  demand,  protest,  and  notice  of  protest  and 
nonpayment,"  when  not  written  over  the  name  of  the  first  indorser 
of  a  promissory  note  by  himself,  but  printed  upon  the  back  of 
the  note  with  a  rubber  stamp  before  any  of  the  names  of  a  num- 
ber of  required  accommodation  indorsers  were  written  thereupon, 
are  not  limited  to  the  first  of  such  indorsers,  but  must  be  deemed 
a  part  of  the  note,  and,  notwithstanding  the  use  of  the  singular 
nnniber,  must  be  presumed  to  be  the  joint  and  several  contract  of 
all  of  the  indorsers,  who  must  be  presumed  to  have  read  the  words 
and  to  have  adopted  them  as  their  contract;   and  the  bank  dis- 
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counting  the  note,  whose  president  had  affixed  the  stamp,  had  a 
right  to  assume,  on  return  of  the  note  thus  signed,  that  each  and 
every  indorser  was  severally  bound  by  the  waiver. 

Id. — Evidence — ^Intention  of  Indorses  Immaterial. — ^Evidence  of  the 
intention  of  an  indorser  not  to  waive  presentation  or  notice,  who 
is  found  on  sufficient  proof  to  have  attached  his  signature  under 
the  stamped  waiver,  is  not  admissible,  and,  if  admitted  without 
objection,  is  irrelevant  and  immaterial,  and  cannot  affect  or 
change  his  liability. 

Id. — ^Action  upon  Lost  Note — Tender  ot  Indsicnitt  Bond— Oweb  ik 
Complaint — Filing — Service — Costs. — ^Where  an  indemnity  bond 
against  a  lost  note  is  not  tendered  before  suit,  but  is  offered  in 
the  complaint  and  filed  with  it,  it  must  be  deemed  tendered  when 
the  complaint  is  served  upon  tlie  defendant,  and  if  defendant  then 
offers  to  pay  or  to  let  judgment  be  taken,  plaintiff  cannot  re- 
cover costs;  but  if  the  defendant  persists  in  making  defense  to  the 
action,  and  plaintiff  recovers,  he  should  recover  all  costs  there- 
after accruing. 

Id. — ^Unsuccessful  Defense — ^Recovery  of  Costs — Insufficient  Rec- 
ord Upon  Appeal. — Where  the  action  upon  the  lost  note  was  un- 
successfully defended  after  tender  of  an  indemnity  bond  in  the  com- 
plaint, and  the  record  upon  appeal  does  not  show  what  costs  had 
accrued  at  the  time  the  bond  was  filed,  or  when  it  was  tendered, 
the  judgment  for  costs  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Frank  P.  Oster,  Judge. 

The  facta  are  stated  in  the  opinion. 

E.  B.  Stanton,  and  John  G.  North,  for  Appellants. 

A  surety  cannot  be  held  beyond  the  express  terms  of  his 
contract  (Civ.  Code,  sec.  2836),  and  the  waiver  in  the  singu- 
lar number  over  the  name  of  the  first  indorser  is  his  contract 
only.  (Central  Bank  v,  Davis,  19  Pick.  373;  2  Daniel  on 
Negotiable  Instruments,  4th  ed.,  sec.  1109;  Tiedeman  on 
Commercial  Paper,  sec.  363.)  There  can  be  no  waiver  with- 
out an  intent  to  waive,  and  such  intention  of  subsequent  in- 
dorsers  was  properly  disproved.  (San  Bernardino  etc,  Co.  v. 
Merrill,  108  Cal.  494.)  The  evidence  of  intention  was  re- 
ceived without  objection,  and  must  have  full  weight.  (Civ. 
Code,  sec.  1036;  Newberry  v.  Lee,  3  Hill,  523.)  There  can 
be  no  recovery  of  costs  because  the  indemnity  bond  was  not 
tendered  before  suit.    (Randolph  v.  Harris,  28  Cal.  562.*) 

1  87  Am.  Dec.  139. 
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F.  W.  Gregg,  for  Respondent. 

"A  promise  made  in  the  singular  number,  but  executed  by 
several  persons,  is  presumed  to  be  joint  and  several."  (Civ. 
Code,  sec.  1660.)  A  printed  waiver  is  part  of  the  note,  and 
binds  every  name  indorsed  on  the  paper,  unless  some  special 
indorser  expressly  excepts  himself  from  the  provisions  of  the 
waiver.  (Randolph  on  Commercial  Paper,  sec.  106 ;  Smith  v. 
Pickham,  8  Tex.  Civ.  App.  326 ;  Iowa  Valley  State  Bank  v, 
Sigatad,  96  Iowa,  491 ;  Farmers'  Exchange  Bank  v.  Ewing, 
78  Ky.  2642;  Polo  Mfg,  Co.  v.  Parr,  8  Neb.  379«;  Portsmouth 
Sav.  Bank  v.  Wilson,  5  App.  D.  C.  8 ;  Phillips  v,  Dippo,  93 
Iowa,  35*;  Hull  v.  Myers,  90  Ga.  674.)  A  written  contract 
of  waiver  may  bind  more  than  one  indorser.  (Parshley  v. 
Heath,  69  Me.  90*.)  Evidence  of  the  intention  of  an  in- 
dorser is  wholly  inadmissible,  and  irrelevant  and  immaterial. 
(3  Randolph  on  Commercial  Paper,  sec.  1364.)  To  escape 
liability  for  costs  defendant  should  have  made  an  offer  of 
judgment.  (Code  Civ.  Proc,  sees.  997,  1025,  2074.)  The 
costs  should  be  awarded  or  apportioned  according  to  the 
equity  of  the  case.    (Randolph  v.  Harris,  28  Cal.  566,  567.*) 

CHIPMAN,  C. — Action  on  promissory  note  for  five  hun- 
dred dollars,  dated  July  1,  1895,  and  payable  six  months 
after  date,  executed  by  defendant  Hutson  to  defendant  the 
mining  company,  and  sold  to  plaintiff  before  its  maturity. 
Plaintiff  had  judgment,  from  which  defendants  Maud  and 
Newman  appeal  and  come  here  on  bill  of  exceptions.  It  ap- 
pears that  plaintiffs  sent  the  note  to  the  Orange  Growers' 
Bank  of  Riverside  for  collection ;  the  latter  bank  subsequent- 
ly remailed  it  to  plaintiff  bank,  and  it  was  stolen  from  the 
United  States  postoffice  and  never  after  recovered.  The  form 
of  the  note  and  its  indorsements  were  proved  by  parol  as  a 
lost  instrument. 

1.  The  principal  question  is  whether  by  the  indorsement 
on  the  note  appellants  "expressly  waived  all  rights  to  de- 
mand notice  of  payment,  protest,  and  notice  of  protest,  and 


2  39  Am.  Rep.  231.  «31  Am.  Rep.  246. 

8  30  Am.  Rep.  830.  «87  Am.  Dec.  139. 

4  67  Am.  St.  Rep.  254. 
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nonpayment  of  said  note/'  as  found  by  tlie  court.  It  ap- 
peared from  the  evidence  that  defendant  Hutson  made  the 
note  payable  to  the  mining  company;  that  defendant  Otis, 
president  of  the  company,  requested  plaintiff  to  discount  it 
for  the  purpose  of  raising  funds  for  the  company ;  plaintiff 
consented  to  do  so  on  condition  that  Otis  would  procure  the 
indorsement  of  three  or  four  persons,  stockholders  of  the 
company,  whose  financial  standing  had  been  inquired  into ; 
Otis  agreed  to  get  the  indorsements,  whereupon  the  president 
of  plaintiff  bank  stamped  at  the  top  of  the  back  of  the  note 
with  the  rubber  stamp  used  in  the  bank  for  that  purpose  an 
impression  in  red  ink  reading  as  follows:  "For  value  re- 
ceived, I  hereby  waive  demand  and  notice  of  demand,  pro- 
test, and  notice  of  protest,  and  nonpayment."  Defendant 
Otis  testified  that  the  note  was  indorsed  by  the  company  and 
that  he  took  it  and  procured  the  other  indorsements.  It  was 
also  testified  that  the  signatures  on  the  back  of  the  note  were 
as  follows: 

"G«o.  E.  Otis,    \  A  *  1  *  iftOf; 

uni     T^     xn       J       y  Oct.  Ist,  1895. 

"C.  E.  Maud,    J  ' 

"A.  P.  Morse,  Oct.  3d,  1895. 

"T.  W.  Duckworth,  Oct.  4th,  1895. 

"G.  O.  Newman,  Oct.  8th,  1895." 

The  note  was  then  taken  to  plaintiff  by  Otis  and  delivered 
on  October  11th,  and  the  face  of  the  note  and  the  accumu- 
lated interest  paid  him  by  plaintiff,  and  the  money  was 
passed  to  the  credit  of  the  mining  company,  which  it  ap- 
peared kept  its  account  with  plaintiff,  and  was  checked  out 
in  due  course. 

Defendant  Otis,  on  behalf  of  plaintiff,  testified:  "I  dis- 
tinctly remember  a  waiver  of  demand,  notice,  and  nonpay- 
ment at  the  end  of  the  note,"  and  he  stated  the  circumstances 
which  impressed  the  fact  upon  hi.s  memory.  He  further  tes- 
tified: "The  stamp  was  affixed  above  the  indorsements  of 
all  the  indorscrs  upon  the  note.  It  wtis  on  the  back  of  the 
note  and  at  one  extremity  of  it,  and  the  indorsements  were 
underneath  that  and  were  made  after  the  stamp  was  affixed." 
This  evidence  was  fully  corroborated  by  the  testimony  of  Mr. 
Drew,  the  president  of  plaintiff  bank,  who  remembered  dis- 
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tinctly  having  placed  the  stamp  on  the  back  of  the  note  and 
at  its  top  before  handing  it  to  Mr.  Otis.  He  also  instructed 
Mr.  Otis  to  have  the  date  given  by  each  indorser  when  he 
signed,  which  it  seems  was  done.  Other  witnesses  also  cor- 
roborated this  evidence. 

Appellant  Maud  testified :  "Judge  Otis  presented  me  the 
note  signed  by  Mr.  Ilutson,  and  he  appended  his  signature 
and  I  appended  mine.  There  was  at  that  time  no  waiver  of 
protest  or  indorsement  of  any  kind  on  the  note.  Nothing  was 
said  about  my  waiving  presentation  or  notice  of  protest  or 
demand.  When  I  indorsed  my  name  on  the  note  I  did  not 
intend  to  waive  presentation  or  notice.  When  I  signed  my 
name  there  was  no  waiver  at  all  attached  to  the  note."  Ap- 
pellant Newman  was  not  quite  so  positive,  but  he  testified : 
"I  am  pretty  sure  there  was  not  anything  else  on  the  back 
of  the  note.  I  surely  haven't  the  least  recollection  that  any- 
thing of  that  kind  was  on  the  note,"  referring  to  the  waiver. 
Later  in  his  examination  he  expressed  himself  as  positive 
that  there  was  no  rubber  stamp  impression  on  the  note  when 
he  signed  it.  It  is  not  the  province  of  this  court  to  decide 
which  of  these  witnesses  gave  the  facts  as  they  existed;  that 
duty  devolved  upon  the  trial  court,  and  its  finding,  the 
conflict  in  the  evidence  being  so  obvious,  is  conclusive  upon 
us.  We  do  not  think  that  the  statement  of  appellant  Maud 
that  he  did  not  intend  to  waive  presentation  or  notice  can 
change  his  liability.  The  court  having  found  on  sufficient 
evidence  that  the  indorsement  was  there  when  he  attached 
his  signature,  the  intention  of  the  indorser  cannot  be  received 
as  changing  the  effect  of  the  indorsement.  The  evidence  was 
inadmissible,  but  being  admitted  without  objection  it  still  was 
irrelevant  and  immaterial.  (2  Randolph  on  Commercial 
Paper,  sec.  1364.)  Besides,  as  the  court  was  convinced  that 
the  witness  Maud  was  mistaken  in  one  important  fact  testified 
to  by  him,  the  court  had  the  right  to  reject  the  statement  as 
to  his  intention.  If  the  waiver  was  there  when  Otis  signed, 
80  also  must  it  have  been  there  when  Maud  signed,  for  the 
latter  testified  that  they  signed  at  the  same  time,  and  the 
date  is  the  same. 

It  seems  to  me  that  tliere  is  no  room  for  controversy  except 
as  to  the  single  proposition  advanced  by  appellants,  tliat  the 
waiver  was,  in  legal  cfiVct,  the  waiver  of  Otis  only.    It  is  con- 
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tended  that  because  the  waiver  was  expressed  in  the  singular 
number  it  is  the  contract  only  of  the  one  who  first  wrote  his 
name  thereunder  and  that  subsequent  signatures  were  mere 
blank  indorsements.  Appellants  rely  upon  Central  Bank  r. 
Davis,  19  Pick.  273.  The  indorsement  on  the  back  of  the 
note  in  that  case  was  as  follows : 

"Waiving  right  to  notice. 

"MOSES  ROBERTS. 
"JOSEPH  DAVIS." 

It  was  held  that  the  waiver  was  that  of  Roberta  alone  and 
that  the  signature  of  Davis  was  a  blank  indorsement.  This 
case  has  been  frequently  referred  to  by  authors  and  courts  as 
correctly  stating  the  rule  of  law  on  the  subject.  But  to  un- 
derstand the  rule  intended  to  be  there  laid  down,  some  re- 
gard must  be  paid  to  the  facts  of  that  case.  The  note  in 
question  was  a  renewal  note,  the  first  note  and  its  renewal  be- 
ing the  note  of  one  Baker  payable  to  one  Moses  Roberts  or 
order.  Defendant  Davis  had  received  the  money  on  the  first 
note,  and  plaintiff  agreed  to  renew  it  for  Baker  if  he  would 
get  the  name  of  defendant  Davis.  This  was  done,  and  the 
first  note  was  delivered  to  Baker,  who  absconded  insolvent, 
and  hence  the  suit  against  Davis.  He  averred  in  his  answer 
that  the  indorsement  of  the  name  of  Roberts,  the  payee,  was  a 
forgery,  which  plaintiffs  denied,  but  the  court  held  that  each 
party  was  left  to  the  legal  presumption  in  his  favor  on  that 
point.  The  court  said :  *'In  the  decision  of  the  case  we  must 
act  upon  the  assumption  that  the  first  indorsement  is  valid, 
as  it  is  implied  by  law  to  be  genuine,  and  no  proof  is  admis- 
sible to  show  the  contrary."  The  court  held  that  defendant 
was  estopped  from  denying  the  genuineness  of  the  signatures 
of  the  antecedent  parties  because  plaintiffs  derived  their  title 
through  him;  and  plaintiffs  could  not  show  the  forgery  and 
have  their  remedy  for  the  consideration  paid  because  their 
title  came  by  Roberts'  indorsement  and  they  did  not  buy 
the  note  from  defendant  nor  did  they  pay  the  consideration 
to  him.  Such  is  not  the  situation  here.  The  stamped  form 
of  waiver  was  placed  upon  the  back  of  the  note  before  any 
person  indorsed  it  and  was  not  placed  there  by  any  of  the 
indorsers;  the  note  was  given  to  Otis  to  be  signed  by  the  in- 
^orsers  thus  stamped,  and  the  court  found  that  each  of  them 
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placed  his  signature  under  the  waiver  just  as  it  left  the 
plaintiff's  hands.     That  the  waiver  reads  in  the  singular 
number  cannot,  under  the  circumstances  of  this  case,  compel 
the  enforcement  of  the  rule  on  which  appellants  rely.    If  it 
was  the  promise  of  all  who  signed,  it  is  presumed  to  be 
joint  and  several.    (Civ.  Code,  sec.  1660.)    Mr.  Daniels  says  : 
"The  words  or  acts  constituting  a  waiver  must,  of  course,  be 
those  of  the  person  entitled  to  require  that  the  regular  steps 
of  demand,  protest,  and  notice  shall  be  taken ;  for  it  would 
be  a  solecism  to  permit  one  person  to  waive  away  the  rights 
of  another.    Therefore,  if  one  indorser  write  a  waiver  over 
his  name,  it  does  not  affect  another."     (Citing  Central  Bank 
V,  Davis,  supra;  2  Daniel  on  Negotiable  Instruments,  4th  ed., 
sec.  1109.)  Mr.  Tiedeman  in  his  work  on  Commercial  Paper, 
at  section  363,  says :    "If  the  waiver  is  made  by  one  of  the  in- 
dorsers  in  writing,  over  his  signature,  it  constitutes  simply 
the  personal  waiver  of  that  indorser,  and  is  not  binding 
upon  the  other  indorsers,  who  do  not  become  a  party  to  the 
waiver,"  also  citing  the  Massachusetts  case,  as  also  does  Mr. 
Morse  in  his  treatise  on  Banks  and  Banking,  third  edition, 
volume  1,  page  26.     We  must  assume,  however,  that  these 
authors  in  deducing  the  rule,  on  the  authority  in  part  of  the 
case  cited,  did  so  in  view  of  the  all-important  fact  that  the 
waiver  was  indorsed  on  the  back  of  the  note  by  the  payee's 
own  hand  and  signed  by  him ;  and,  proof  to  the  contrary  be- 
ing inadmissible,  the  waiver  necessarily  became  the  several 
act  of  Roberts,  and  Davis'  indorsement  was  in  blank,  over 
which  the  holder  had  no  right  to  insert  a  contract  of  waiver. 
But  in  the  case  here  the  waiver  was  not  so  placed;  it  was 
stamped  plainly  in  colored  ink,  and  the  first  indorser  in 
the    order    of    the    signatures    was    not    the    payee,    nor 
did    he    place    the    waiver    there;    he    was    an    accom- 
modation   indorser   like    the    rest    of    them,    and    signed 
as    they    did    for    the    benefit    of    the    mining     com- 
pany   of   which    he    and    they    were    stockholders.     The 
plaintiff  had  a  right  to  assume,  on  the  return  of  the  note  thus 
signed,  that  each  and  every  of  the  indorsers  was  severally 
bound  by  the  waiver.     This  view  of  the  matter  might  be 
strengthened  by  reference  to  the  distinction  made  when  the 
waiver  is  printed  on  the  back  of  the  not«,  and  not  written 
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by  the  payee  or  by  the  firct  indorser.  Mr.  Randolph  speaks 
of  a  printed  waiver  on  the  back  of  a  note  as  part  of  the  note 
itself  (Randolph  on  Commercial  Paper,  sec.  106) ;  and  Mr. 
Daniel  says  that  "the  purport  of  the  instrument  is  not  only 
to  be  collected  from  the  four  comers,  but  from  the  eight 
comers;  the  memorandum  on  the  back  affecting  its  opera- 
tion being  regarded  the  same  as  written  on  its  face.'' 

This  mle  is  thus  stated  in  4  American  and  English  Ency- 
clopedia of  Law,  second  edition,  page  466:  "If  the  indorse- 
ment containing  the  waiver  is  placed  on  the  instrument  at 
the  time  of  execution  or  before  indorsement,  it  must  be  re- 
garded as  part  of  the  original  instrument  as  much  as  if  it  had 
been  written  on  the  face  thereof,  and  the  rule  as  stated  in 
regard  to  the  parties  affected  by  a  waiver  embodied  in  the  in- 
stmment  will  apply,"  and  in  a  footnote  it  is  said:  "Find- 
ing this  printed  formula  on  the  back  of  the  note,  and  placing 
their  signatures  with  reference  to  it,  the  indorsers  must  be 
presumed  to  have  seen  and  read  the  words,  and  to  have 
adopted  them  as  their  contract.'' 

2.  It  is  claimed  that  the  item  of  forty-five  dollars  and  fifty- 
five  cents  costs  was  improperly  allowed  because  no  indemnity 
bond  was  tendered  before  the  suit  was  begun.  (Citing  Ran- 
dolph V.  Harris,  28  Cal.  562.'')  The  complaint  alleged  "that 
plaintiff  has  tendered  herewith  and  has  duly  filed  with  the 
clerk  of  this  court  a  full  and  sufficient  bond,"  etc.  The  court 
found  the  fact  substantially  as  alleged  in  the  complaint,  and 
the  evidence  supports  the  finding.  The  only  question  is 
whether  the  filing  the  bond  with  the  clerk  of  the  court  con- 
temporaneously with  the  filing  of  the  complaint,  of  which 
fact  the  service  of  the  complaint  gave  defendants  notice,  was 
sufficient. 

In  Randolph  v.  Harris,  supra,  plaintiff  offered  in  his  com- 
plaint to  indemnify  defendant,  and  before  the  trial  filed  a 
bond  with  the  clerk  and  at  the  trial  tendered  the  same  to  de- 
fendant, who  refused  to  accept  it  because  insufficiently 
stamped  and  because  it  had  not  been  tendered  before  suit. 
The  objection  as  to  the  stamps  was  cured  on  the  spot,  which 
left  only  the  othef  objection,  there  being  no  objection  to  the 

7S7  Am.  Dec.  139. 
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form  of  the  bond  or  its  sufficiency  as  security.  The  court, 
by  Sanderson,  J.,  said:  "The  proper  course  to  pursue  in 
such  cases  is  for  the  plaintiff  to  prepare  and  tender  before 
suit  a  reasonable  indemnity.  If  it  be  refused  he  can  then 
sue,  alleging  the  tender  and  refusal,  and  keep  the  tender 
good  by  filing  the  bond  in  court.  If,  at  the  trial,  the  court 
shall  be  of  the  opinion  that  the  indemnity  is  reasonable  and 
sufficient,  he  will  be  entitled  to  judgment  with  costs.  But 
he  may  sue  and  offer  in  his  complaint  to  give  such  indemnity 
as  the  court  may  adjudge  reasonable,  and  upon  complying 
with  the  order  in  that  respect  take  his  judgment,  but  without 
costs."  This  course  was  recommended  on  the  authority  of 
certain  English  cases  cited  in  the  opinion,  and  on  the  as- 
sumption that  the  case  was  to  be  treated  as  one  of  equitable 
cognizance  because  a  suit  at  common  law  cannot  be  main- 
tained in  such  a  case  but  resort  must  be  had  to  a  court  of 
chancery,  which  always  decrees  indemnity  against  all  future 
claims  upon  the  maker  or  acceptor  of  the  promissory 
note.  The  court  further  said :  "In  this  case,  as  before  stated, 
there  is  no  averment  of  a  previous  tender,  and,  but  for  the 
fact  that  such  tender  seems  to  have  been  waived  by  the  de- 
fendant, we  should  be  compelled  to  reverse  the  judgment  so 
far  as  the  allowance  of  costs  is  concerned.  We  think,  how- 
ever, that  the  allowance  of  costs  was  correct  in  view  of  that 
fact." 

I  do  not  find  that  the  point  has  been  before  this  court 
since  Randolph  v.  Harris,  supra,  and  no  later  case  is  cited. 
The  waiver  referred  to  in  the  opinion  arose  from  testimony 
given  by  the  plaintiff  that  "he  offered  an  indemnity  bond 
before  the  suit  was  commenced,  and  that  the  defendant  made 
some  remark  that  amounted  to  a  waiver  of  such  bond."  The 
waiver,  therefore,  did  not  spring  from  the  fact  that  the 
defendant  defended  against  the  action.  The  opinion  of  Judge 
Sanderson  certainly  holds  that  although  the  question  of 
costs  is  left  in  such  cases  to  the  discretion  of  the*  court,  it 
would  nevertheless  be  error  to  allow  costs  to  the  plaintiff  un- 
less he  had  previously  to  the  suit  tendered  indemnity  or  in- 
demnity had  been  previously  waived.  It  will  be  observed, 
however,  that  the  decision  went  off  on  the  fact  of  waiver,  and 
while  the  proper  course  to  pursue  in  these  cases  is  as  suggestcfi 
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in  the  opinion,  it  was  not  necessary  to  the  decision  to  hold 
that  costs  should  not  be  allowed  unless  there  had  been  a 
previous  tender  of  indemnity.  The  purpose  of  the  bond  is 
to  protect  the  defendant  against  a  possible  action  by  some 
innocent  holder  of  the  lost  paper,  should  it  afterward  be 
sued  upon.  The  bond  is  the  equivalent  for  the  surrender  and 
cancellation  of  the  paper  at  the  trial  to  which  the  defendant 
is  entitled.  Except  as  to  the  question  of  costs  it  does  not 
concern  the  defendant  whether  the  bond  be  furnished  at  the 
trial  or  before  suit  commenced.  In  the  latter  case  he  would 
have  an  opportunity  to  discharge  the  debt  and  save  all  costs ; 
in  the  former  he  would  have  an  opportunity  to  avoid  future 
costs  by  tendering  payment  and  would  be  entitled  to  costs 
accrued  up  to  that  time.  I  cannot  see  how  any  injury  is 
visited  upon  the  defendant  in  the  one  case  more  than  in  the 
other,  except  as  to  costs  accrued  when  the  tender  is  made. 
The  filing  of  the  bond  at  the  time  the  complaint  is  filed  and 
averment  of  the  fact  in  the  complaint,  of  which  defendant 
has  notice  as  soon  as  he  is  served,  it  seems  to  me  should  be 
regarded  as  a  tender  of  indemnity  at  that  time,  and  if  the  de- 
fendant then  offers  to  pay  or  let  judgment  be  taken  against 
him  he  should  be  relieved  from  all  costs  then  accrued.  But 
if  he  persists  in  making  a  defense  to  the  action  he  should  be 
held  for  costs  thereafter  accruing.  It  seems  to  me  that  this 
view  of  the  matter  is  clearly  within  the  spirit  of  section  475 
of  the  Code  of  Civil  Procedure,  which  directs  the  court  "to 
disregard  any  error  ....  in  the  pleadings  or  proceedings 
which,  in  the  opinion  of  the  court,  does  not  affect  the  sub- 
stantial rights  of  the  parties."  In  the  case  here  the  record 
does  not  show  "what  costs  had  accrued  at  the  time  the  bond 
was  filed  or  when  it  was  tendered.  We  have  no  means  of  as- 
certaining what,  if  any,  costs  should  be  deducted  as  having 
accrued  when  the  bond  was  tendered. 
We  advise  that  the  judgment  be  affirmed. 

Cooped,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.  Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 
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[L.  A.  No.  728.    Department  One.— July  20,  1900.] 

SAN  DIEGO  INVESTMENT  COMPANY,  Respondent,  v. 
V.  E.  SHAW,  Appellant. 

Stbxbt  AssBSSKEinv— Proceedings  in  Invitum — Compliance  with 
Statute  Essential. — Proceedings  upon  which  a  street  assessment 
are  based  are  in  invitum,  and  the  statute  must  be  substantially 
complied  with,  or  the  assessment  will  be  void. 

Id. — Cost  of  Gradino  Street— Void  Assessment  Upon  Lots  on  One 
Side  of  Street. — ^The  city  authorities  have  no  power  to  assess  the 
entire  cost  of  grading  a  street  upon  the  lots  on  one  side  thereof 
if  the  street  upon  which  the  work  was  done  was  not  a  subdivision, 
street,  avenue,  or  lane,  and  the  work  was  not  done  opposite  work 
of  the  same  class  already  done;  and  such  an  assessment  is  void. 

lD«-<k)NSTRnonoN  OF  Statute— Lands  Fronting  on  Work.— The  pro- 
vision of  the  statute  that. "the  expenses  incurred  for  any  work 
authorized  by  this  act  ....  shall  be  assessed  upon  the  lots  and 
lands  fronting  thereon,"  means  that  the  expense  of  the  whole  work 
authorized  by  the  act  in  the  improvement  of  a  public  street  shall 
be  assessed  upon  all  of  the  lands  fronting  on  the  work,  on  both 
sides  of  the  street,  regardless  of  whether  more  of  the  work  of 
grading  is  done  on  the  one  side  of  the  street  than  on  the  other. 
The  public  improvement,  when  made,  is  equally  for  the  benefit  of 
each  and  every  lot  abutting  on  the  street. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  J.  W. 
Hughes^  Judge. 

The  facts  are  stated  in  the  opinion. 

Victor  E.  Shaw,  for  Appellant. 

Collier  &  Collier,  for  Respondent. 

COOPER,  C. — Action  to  enforce  a  street  assessment  lien. 
Plaintiflf  recovered  judgment,  and  defendant  has  appealed 
from  the  judgment  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  common  council  of  the  city  of  San  Diego  ordered  that 
the  portion  of  Fourth  street,  on  the  east  side  of  the  center  line 
CXXIX.  Cal.— 19 
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thereof,  from  the  south  side  of  Ivy  street  to  the  south  side  of 
University  avenue,  be  graded  to  the  official  grade.  There  arc 
seventeen  blocks  on  each  side  of  the  portion  of  Fourth  street 
so  ordered  to  be  graded.  These  blocks  are  subdivided  into 
lots,  there  being  one  hundred  and  thirty-two  lots  fronting  on 
said  street  on  the  east  side  thereof  and  a  like  number  on  the 
west  side.  The  total  cost  of  the  grading  waa  six  thousand 
eight  hundred  and  thirty-eight  dollars  and  thirty-two  cents, 
and  the  whole  thereof  was  apportioned  and  asaeased  against 
the  lots  fronting  on  the  east  side  of  the  street. 

Defendant  was  the  owner  of  one  of  the  lota  on  the  said 
east  side,  and  the  avssessment  against  his  lot  was  fifty-one  dol- 
lars and  twenty-two  cents,  l>eing  the  amount  with  which  it  is 
sought  to  charge  the  lot  in  this  action.  Whether  or  not  the 
judgment  is  correct  depends  upon  the  validity  of  the  aascM- 
ment  so  made.  Did  the  city  authorities  have  any  power  to 
assess  the  entire  cost  of  grading  the  street  upon  the  lots  on 
one  side  thereof?  The  act  of  1885  (State.  1885,  p.  147)  com- 
monly called  the  Vrooman  act,  as  amended  March  31,  1891 
(Stats.  1891,  p.  196),  provides— Section  2:  "Whenever  the 
public  interest  or  convenience  may  require,  the  city  council 
is  hereby  authorized  and  empowered  to  order  the  whole,  or 
any  portion,  either  in  length  or  width  of  the  streets  .... 
of  any  such  city  graded  or  regraded  to  the  official  grade." 
Section  7,  subdivision  1:  "The  expenses  incurred  for  any 
work  authorized  by  this  act  ...  .  shall  be  assessed  upon  the 
lots  and  lands  fronting  thereon  except  as  hereinafter  specifi- 
cally provided ;  each  lot  or  portion  of  a  lot  being  separately 
assessed,  in  proportion  to  the  frontage  at  a  rate  per  front  foot 
sufficient  to  cover  the  total  expense  of  the  work.''  Subdivision 
7 :  "Where  a  subdivision  street  ....  terminates  in  another 
street,  ....  the  expense  of  the  work  done  on  one-half  of  the 
width  of  the  subdivision  street  ....  opposite  Uic  terminar 
tion  shall  be  assessed  upon  the  lot  or  lots  fronting  on  such 
subdivision  street  ....  according  to  its  frontage  thereon, 
half  way  on  either  side  respectively  to  the  next  street  .... 
or  to  the  end  of  such  street  ....  if  it  does  not  meet  another, 
and  the  other  one-half  of  the  width  upon  the  lots  fronting 
such  termination."  Subdivision  8:  "Where  any  work  men- 
tioned in  this  act  ....  is  done  on  either  or  both  sides  of 
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the  center  line  of  any  street  for  one  block  or  less,  and  further 
work  opposite  to  the  work  of  the  same  class  already  done  is 
ordered  to  be  done  to  complete  the  unimproved  portion  of 
said  street,  the  assessment  to  cover  the  total  expenses  of  said 
work  so  ordered  shall  be  made  upon  the  lots  or  portions  of  the 
lots  only  fronting  upon  the  portions  of  the  work  so  ordered." 

It  is  elementary  that  proceedings  upon  which  a  street  as- 
sessment are  based  being  in  invitum  the  statute  must  be  sub- 
stantially complied  with,  or  the  assessments  will  be  void. 

The  authority  to  levy  the  assessment  in  this  case  in  the 
manner  in  which  it  was  levied  is  not  found  in  the  statute. 
Subdivision  1  of  section  7  of  the  act  expressly  declares  that 
the  expenses  incurred  for  any  work  authorized  by  the  act 
shall  be  assessed  upon  the  lots  and  lands  fronting  thereon  ex- 
cept as  otherwise  specifically  provided. 

There  are  several  specific  provisions  in  the  other  subdi- 
visions of  section  7  as  to  the  manner  of  making  assessment  in 
certain  cases,  but  this  case  does  not  come  within  any  of  the 
specific  provisions  mentioned  in  the  section.  The  street  upon 
which  the  work  was  done  was  not  a  subdivision  street,  avenue, 
or  lane,  and  the  work  was  not  done  on  one  block  or  less,  oppo- 
site work  of  the  same  class  already  done.  Therefore,  the  only 
authority  under  which  an  assessment  could  have  been  made 
for  the  grading  is  subdivision  1  of  section  7,  and  the  expenses 
should  have  been  assessed  upon  all  the  lots  and  lands  front- 
ing  upon  the  street.  It  is  claimed  that  the  words  "fronting 
thereon"  refer  to  the  work  done,  and  not  to  the  street  on 
which  all  the  lots  on  both  sides  front.  The  position  is  un- 
tenable. The  act  of  April  1,  1872  (Stats.  1871-72,  p.  804), 
contained  a  similar  provision  to  the  one  under  discussion. 
In  the  statute  of  1872,  section  8,  subdivision  1,  it  was  pro- 
vided :  "The  expenses  incurred  for  any  work  authorized  by 
section  3  of  this  act  shall  be  assessed  upon  the  lots  and  lands 
fronting  thereon  except  as  hereinbefore  specially  provided, 
each  lot  or  portion  of  lot  being  separately  assessed  in  propor- 
tion to  its  frontage,  at  a  rate  per  front  foot  sufficient  to  cover 
the  total  expense  of  the  work." 

In  Diggins  v.  Brown,  76  Cal.  322,  the  same  contention  was 
made  in  regard  to  the  language  quoted  from  the  act  of  1872, 
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and  this  court  said :  ^ 'There  is  nothing  in  the  language  of  the 
provision  to  indicate  that  such  was  the  meaning  of  the  legis- 
lature. The  word  ^thereon'  must  refer  to  the  phrase  *any  work 
authorized  by  section  3  of  this  act.'  And  the  natural  mean- 
ing of  the  words  used  is  that  the  expense  of  the  whole  work- 
shall  be  assessed  (ratably)  upon  all  the  lands  fronting  on 
the  work." 

Wo  think  the  construction  given  the  correct  one  and  con- 
clusive of  this  case.  The  words  "fronting  thereon"  refer  to 
the  "work  authorized  by  this  act,"  which  in  turn  has  refer- 
ence to  grading  the  streets  to  the  official  grade,  as  provided 
in  section  2  of  the  act.  In  our  opinion,  this  is  not  only  the 
correct  construction  of  the  statute,  but  it  is  the  right  metliod 
of  making  the  assessment.  The  principle  upon  which  asses- 
ments  are  made  for  grading  or  improving  streets  is  that  the 
improvement  will  add  to  the  convenience  of  all  persons  resid- 
ing upon  each  side  of  stich  street,  and  thus  enhance  the  value 
of  the  property  fronting  upon  the  street  so  improved  in  pro- 
portion to  its  frontage  thereon.  The  expense  of  grading  a 
street  may  from  many  causes  be  much  greater  on  one  side  of 
the  center  line  than  on  the  other,  or  for  the  same  reasons  it 
may  be  much  greater  in  front  of  one  lot  than  in  front  of 
another  of  the  same  width,  but  the  public  improvement  when 
made  is  equally  for  the  benefit  of  each  and  every  lot  abutting 
on  the  street.  If  the  lots  on  the  east  side  of  the  street  can  be 
compelled  to  pay  the  entire  cost  of  grading  to  the  center 
thereof,  then  the  street  on  the  west  side  may  never  be  im- 
proved, or  the  lots  fronting  thereon  required  to  contribute 
to  any  portion  of  the  grading.  One  side  of  a  street  might  be 
graded  one  year,  and  the  grading  of  the  other  side  delayed 
for  years.  The  owners  of  the  lots  on  the  side  unimproved 
could  use  the  improved  side  of  the  street  without  having  paid 
a  cent  toward  such  improvement.  Or  it  might  be  that  owing 
to  the  nature  and  formation  of  the  land  that  the  east  side 
of  the  street  would  cost  several  times  as  much  to  grade  as  the 
west  side.  The  street  when  graded  w^ould  increase  tJie  value 
of  the  lots  on  each  side  equally. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  the  court  below  directed  to  dismiss  the  action. 

Cliipman,  C,  and  Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  court  below  directed  to 
dismiss  the  action. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[Sac.  No.  636.     Department  One— July  20,   1900.] 

LAST  CHANCE  WATER  DITCH  COMPANY,  Respond- 
ent,  V.  EMIGRANT  DITCH  COMPANY,  AppeUant. 

Venue  of  Aonoir — ^Divebsion  of  Wateb — ^Ditch  in  Two  Oounties — 
Injury  to  Real  Property^In junction. — ^The  right  of  the  owner 
of  a  ditch  situated  in  two  counties  to  have  water  flow  therein  is 
coextensive  with  its  right  to  the  ditch;  and  a  diversion  of  water 
therefrom  in  one  of  the  counties  is  an  injury  to  the  real  prop- 
erty of  the  owner  in  the  other  county.  An  action  to  enjoin  such 
diversion  is  properly  brought  in  either  county. 

Id. — Change  of  Place  of  Trial — Place  of  Business  of  Oobforation 
Defendant — ^Diversion  in  Another  County. — The  fact  that  the 
defendant  in  an  action  to  enjoin  the  diversion  of  water  from 
a  ditch  situated  partly  within  the  county  of  the  venue  is  a  cor- 
poration having  its  principal  place  of  business  in  another  county, 
in  which  the  ditch  is  also  situated,  and  that  it  diverted  and 
used  the  water  in  that  county,  cannot  entitle  the  defendant  to  a 
change  of  the  place  of  trial  of  the  action  to  that  county. 

Id. — Pleading — ^Averment  of  Damage  Unnecessary. — In  an  action  to 
enjoin  the  diversion  of  water  from  plaintiff's  ditch,  it  is  not 
necessary  to  aver  that  plaintiff  has  already  sustained  any  dam- 
age, nor  to  state  the  amount  thereof. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kings 
County  refusing  to  change  the  place  of  trial.  Dixon  L.  Phil- 
lips, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Cory,  and  Stanton  L.  Carter,  for  Appellant. 

Bradley  &  Farnsworth,  Rownen  Irwin,  and  Short  &  Irwin, 
for  Respondents. 

HARRISON,  J. — Appeal  from  an  order  denying  a  motion 
to  change  the  place  of  trial.  PlaintiflF  is  the  proprietor  of  a 
water  ditch,  situate  partly  in  Fresno  county  and  partly  in 
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Kings  county,  through  and  by  means  of  which  it  takes  and 
supplies  to  its  stockholders  water  which  it  has  appropriated 
from  Kings  river  for  the  irrigation  of  their  lands  situated 
along  the  line  of  the  ditch.  In  1894  the  defendant  con- 
structed a  canal  known  as  the  Fowler  Switch  canal,  about 
thirty-two  miles  above  the  head  of  the  plaintiff's  ditch, 
through  which  it  diverted  a  certain  quantity  of  w^ater  from 
Kings  river,  and  afterward  constructed  a  dam  in  the  channel 
of  the  river  just  below  the  head  of  said  canal,  by  means  of 
which  it  has,  since  April,  1898,  diverted  all  the  water  flowing 
in  the  channel  of  the  river  at  the  head  of  the  canal,  and 
prevented  the  water  from  entering  the  plaintiff's  ditch,  and 
thereby  deprived  it  of  the  waters  of  the  river  to  which  it  is 
entitled  and  threatens  to  continue  such  diversion  of  the  water. 
The  plaintiflF  brought  this  action  in  the  county  of  Kings  to 
enjoin  the  defendant  from  thus  interfering-  with  the  natural 
flow  of  the  water.  The  defendant  has  its  oflice  and  principal 
place  of  business  in  the  county  of  Fresno,  and  the  point  at 
which  the  defendant  constructed  the  dam  and  diverted  tlie 
water  from  Kings  river  is  also  within  the  county  of  Fresno, 
and  the  w^ater  diverted  by  defendant  was  used  for  irrigating 
lands  within  the  county  of  Fresno.  Upon  an  affidavit  setting 
forth  these  facts  the  defendant  moved  the  court  to  have  the 
action  transferred  for  trial  to  the  county  of  Fresno.  The 
motion  was  denied,  and  the  defendant  has  appealed. 

The  case  falls  directly  within  the  principles  declared  in 
Loxcer  Kings  etc.  Ditch  Co,  v.  Kings  River  etc.  Canal  Co,,  60 
Cal.  408,  in  which  it  was  held  that  plaintiff's  right  to  have 
water  flow  in  the  ditch  is  coextensive  with  its  right  to  the 
ditch,  and  that,  although  the  act  of  diverting  the  water  was 
committed  in  Fresno  county,  it  was  an  injury  to  that  portion 
of  its  ditch  which  was  in  Tulare  county,  and  that  the  action 
was  properly  brought  in  the  latter  county.  In  DrinkhoaHe  v, 
Spring  Valley  Water  Works,  80  Cal.  308,  it  was  held  that  a 
suit  for  an  injunction  to  restrain  the  defendant  from  building 
a  dam  which,  when  completed,  would  permanently  flood  the 
plaintiff's  land  was  a  suit  for  an  injury  to  real  property,  and 
under  section  392  of  the  Code  of  Civil  Procedure  the  county 
in  which  was  situated  the  property  that  would  be  injured  was 
the  proper  place  for  its  trial,  even  though  the  action  did  not 
seek  for  damages.  The  right  of  the  plaintiff  to  maintain  the 
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action  without  ayening  that  it  had  already  sustained  any 
damage,  or  the  amount  thereof,  is  clear.    (Moore  v.  Clear 
Lake  Water  Works,  68  Gal.  146.) 
The  order  is  affirmed. 

Van  Dyke^  J*,  and  Garoutte,  J.,  concurred. 


[i.  F.  No.  1818.    Department  One.^Julj  20,  1900.] 

LOTTIE  GAMERON  et  al.,  Respondents,  v.  AROATA  AND 
MAD  RIVER  RAILROAD  COMPANY,  Appellant. 

Bill  or  EzoipnoirB^SETrLBMCNT  Afteb  Default— JuBisDicnoir — ^Ez- 
CVBM  KOT  Appeabing — ^APPEAL. — A  judge  is  without  jurisdiction  to 
■etUe  a  bill  of  exceptions  presented  after  the  time  allowed  by  law 
if  it  fails  to  disclose  unj  excuse  for  the  deUty,  or  any  facts  from 
which  the  appellant  could  claim  relief  from  his  default,  or  that 
he  applied  therefor.  A  bill  of  exceptions  so  settled  cannot  be  con- 
sidered upon  appeal. 

Id— BZTBVBIOH  or  Tiifs— Limits  or  Power. — A  judge  cannot  grant  an 
extension  of  time  to  present  a  bill  of  exceptions,  exceeding  in  the 
aggregate  a  period  of  thirty  days,  without  the  consent  of  the  op- 
posite party.  He  cannot  grant  two  or  more  extensions  of  thirty 
days  each,  nor  can  he  grant  an  extension  of  time  after  the  moving 
party  hss  made  default. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  E.  W. 
Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  M.  Buck,  F.  A.  Cutler,  Chamberlin  &  Wheeler,  and 
George  D.  Murray,  for  Appellant. 

Sevier  &  Selvage,  for  Respondente. 

HARRISON,  J. — ^The  plaintiflFs  are  the  surviving  widow 
and  infant  child  of  Alexander  D.  Cameron,  deceased,  and 
recovered  judgment  herein  against  the  defendant  in  the  sum 
of  ten  thousand  dollars  damages  for  the  death  of  the  de- 
ceased, reeulting  from  the  negligence  of  the  defendant.  From 
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this  judgment  and  an  order  denying  a  new  trial  the  defend- 
ant has  appealed,  bringing  the  case  here  upon  the  judgment- 
roll  and  a  bill  of  exceptions.  The  respondents  insist  that  the 
appellant  is  not  entitled  to  have  the  bill  of  exceptions  con- 
sidered, for  the  reason  that  it  was  not  prepared  or  served  upon 
them  within  the  time  provided  by  the  statute,  and  that  the 
judge  had  no  jurisdiction  to  settle  the  same. 

The  verdict  of  the  jury  waa  rendered  September  3,  1897, 
and  judgment  thereon  was  entered  upon  the  next  day.  Sep- 
tember 10th  the  defendant  served  upon  the  plaintiffs,  and 
filed  with  the  clerk,  its  notice  of  intention  to  move  for  a  new 
trial.  The  defendant  did  not  serve  upon  the  plaintiflFs  its  pro- 
posed bill  of  exceptions  until  October  29th,  and  the  plaintiffs 
then  objected  thereto  upon  the  ground  that  the  same  was 
served  too  late.  November  8th  the  plaintiffs,  reserving  an 
objection  to  the  proposed  bill  of  exceptions  that  it  was  served 
too  late,  proposed  amendments  thereto,  and  when  the  same 
waa  presented  to  the  judge  for  settlement  again  objected  to 
its  settlement  upon  the  same  ground.  It  was  shown,  at  that 
time,  and  appears  from  the  bill  of  exceptions  itself,  that  on 
September  4th  the  court  extended  the  defendant's  time  thirty 
days  within  which  to  prepare  and  serve  its  proposed  bill  of 
exceptions  and  that  on  October  4th  the  court  extended  tl^ 
time  for  preparing  and  serving  said  bill  for  thirty  days  fur- 
ther. Each  of  these  extensions  was  made  upon  the  ex  parte 
application  of  the  defendant,  and  without  the  consent  of  the 
plaintiffs,  and  it  also  appears  that  the  plaintiffs  did  not  at  any 
time  stipulate  or  consent  to  any  extension  of  time  for  the 
preparation  and  serving  of  any  bill  of  exceptions.  The  judge 
overruled  and  disallowed  the  objection  of  the  plaintiffs,  and 
settled  and  signed  the  bill,  and  the  same  was  then  filed. 

Section  1054  of  the  Code  of  Civil  Procedure  provides: 
''When  an  act  to  be  done  as  provided  in  this  code  relates  to 
....  the  preparation  of  statements  or  of  bills  of  exception,  or 
of  amendments  thereto,  the  time  allowed  by  this  code  may  be 
extended  upon  good  cause  shown  by  the  judge  of  the  superior 
court  in  and  for  the  county  in  which  the  action  is  pending, 
or  by  the  judge  who  presided  at  the  trial  of  said  action;  but 
such  extension  .shall  not  exceed  thirty  days  without  the  con- 
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sent  of  the  adverse  party."  Under  section  650  of  the  Code  of 
Civil  Procedure  the  defendant  was  entitled  to  ten  days  after 
September  4th — ^the  day  upon  which  the  judgment  was  en- 
tered— ^within  which  to  prepare  and  serve  its  draft  of  a  bill 
of  exceptions.  The  order  of  September  4th  "extending"  the 
time  for  thirty  days  should  be  considered  as  giving  to  the  de- 
fendant that  time  in  addition  to  the  ten  days  allowed  by  this 
section,  and  would  therefore  expire  October  14th.  The  no- 
tice of  its  intention  to  move  for  a  new  trial  was  given  Septem- 
ber 10th,  and  as  it  was  stated  in  this  notice  that  the  motion 
would  be  made  "upon  a  bill  of  exceptions  to  be  settled  and 
filed  herein,"  under  section  659  (2)  of  the  Code  of  Civil 
Procedure  the  defendant  would  have  ten  days  from  that  date 
within  which  to  prepare  and  serve  such  bill.  The  time  thus 
authorized  expired  September  20th,  and,  although  under  sec- 
tion 1054  the  judge  would  then  have  been  authorized  to  ex- 
tend the  time  for  preparing  and  serving  a  proposed  bill  for 
thirty  days,  such  extension  was  not  granted  or  sought — ^the 
defendant  doubtless  acting  upon  the  theory  that  the  exten- 
sion granted  by  the  order  of  September  4th  had  not  yet  ex- 
pired. Unless,  therefore,  the  defendant  should  prepare  and 
serve  a  draft  of  the  bill  on  or  before  October  14th,  the  judge 
was  not  authorized  to  settle  it.  The  order  of  October  4th  ex- 
tending the  time  for  thirty  days  thereafter  was  not  available 
to  the  defendant  in  any  view  that  can  be  taken  of  the  pro- 
ceeding. The  court  had  exhausted  its  power  to  extend  the 
time  for  preparing  the  bill  to  be  used  on  an  appeal  from  the 
judgment,  and  the  time  within  which  it  might  make  an  order 
extending  the  time  for  preparing  and  serving  the  proposed 
bill  under  the  notice  of  intention  to  move  for  a  new  trial  ex- 
pired September  20th.  Even  if  we  could  hold  that  the  order 
of  October  4th  could  be  construed  as  extending  the  time  for 
thirty  days  after  September  20th  it  would  not  be  available 
to  the  defendant,  as  the  draft  of  his  bill  was  not  prepared 
or  served  until  October  29th. 

The  suggestion  of  the  appellant  that  section  1054  is  to  be 
construed  as  declaring  that  the  court  cannot  grant  an  exten- 
sion of  more  than  thirty  days  at  any  one  time,  but  that  it 
may  make  several  extensions  of  thirty  days  each,  and  thus 
extend  the  time  for  more  than  thirty  days,  is  not  only  eon- 
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trary  to  previous  decisions  of  this  court  (Bryan  v.  Maume,  28 
Cal.  238;  Bunnel  v.  Stockton,  83  Cal.  319),  but  is  also  in 
direct  violation  of  the  language  of  the  section,  which  declares 
in  express  terms  that  ''such  extension" — that  is,  whatever 
extension  may  be  made  by  the  court — shall  not  exceed  thirty 
days  without  the  consent  of  the  adverse  pwly.  "The  judge 
of  the  court  exhausted  his  power  when  he  extended  the  time 
thirty  days,  and  the  last  extension  of  time  by  him  was  un- 
authorized." (Bunnel  v.  Stockton,  mpra.)  The  provision 
in  section  650  of  the  Code  of  Civil  Procedure  that  the  draft 
of  the  bill  may  be  prepared  and  served  within  ten  days  after 
the  entry  of  judgment,  "or  such  further  time  as  the  court  in 
wihch  the  action  is  pending,  or  a  judge  thereof,  may  allow," 
does  not  authorize  the  court  to  grant  an  indefinite  extension 
of  time  for  the  preparation  and  serving  of  the  draft,  but  it 
is  to  be  read  in  connection  with  the  restriction  in  section 
1054  upon  the  amount  of  time  which  may  be  allowed  by  the 
court. 

Nor  can  we  accede  to  the  proposition  of  the  appellant  that, 
as  the  judge  has  settled  the  statement,  it  must  be  considered 
here  that  there  were  sufficient  reasons  presented  to  him  to  ex- 
cuse the  defendant's  failure  to  serve  the  draft  within  the  time 
allowed  therefor,  and  that  such  determination  is  conclusive 
in  this  court.  It  is  a  sufficient  answer  to  this  contention  to  say 
that  it  does  not  appear  that  any  attempt  was  made  on  the  part 
of  the  defendant  before  the  superior  court  to  excuse  his  delay, 
or  that  any  such  determination  was  made  by  the  judge.  The 
record  itself  fails  to  show  any  facts  from  which  the  ^ipellant 
could  claim  relief  from  his  default,  or  that  he  made  any  ap- 
plication to  the  court  to  obtain  such  relief.  In  Sioneiifer  v. 
Kilburn,  94  Cal.  33,  and  in  Banta  v.  Siller,  121  Cal.  414,  cited 
by  the  appellant,  application  was  formally  made  to  tfie  su- 
perior court,  under  section  473,  to  be  relieved  from  the  de- 
fault in  presenting  the  bill,  but  in  the  present  case  no  such 
application  was  made,  the  defendant  apparently  relying  upon 
the  extension  of  October  4th,  which,  as  we  have  seen,  was  un- 
authorized. 

It  must  be  held,  therefore,  that  the  judge  was  without  ju- 
risdiction to  settle  the  bill  of  exceptions  when  it  was  presented 
to  him,  and  it  follows  that  it  cannot  be  considered  upon  this 
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appeal.     (Connor  v.  Southern  Cal.  etc.  Co.,  101  Cal.  429; 
Henry  v.  Merguire,  106  Cal.  142.) 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1446.    Department  One.— July  20,  1000.] 

SAMUEL  NEWMAN,  Appellant,  v.  ADA  M.  FREITAS  et 
al.,  Respondents. 

SPEonnc  Perfobmakcb— Inadequacy  of  Gonsidebatioh.— ^Under  section 
3301  of  the  Code  of  Civil  Procedure,  inadequacy  of  consideration  is 
made  a  distinct  ground  for  refusing  a  specific  performance  of  a 
contract,  independently  of  the  question  whether  it  amounts  to  eyi- 
dence  of  fraud. 

Id. — COKTINOBITT  FCE  OF  AtTORNET  IN  DlVOBCE  SUIT — ^SHABE  OF  COM- 
liUNITT  PbOPEBTT — INADEQUATE  CONBIDEBATION — ^REASONABUB  Coii- 

FENSATiON. — ^A  contract  for  a  contingent  fee  of  an  attorney  in  a 
diyoroe  suit,  giving  one-third  interest  in  the  share  of  community 
property  recovered  by  the  wife  as  plaintiff,  cannot  be  specifically 
enforced,  where  it  appears  that  the  plaintiff  did  not  receive  adequate 
consideration  for  her  promise,  and  that  the  attorney  received,  by 
order  of  the  court  in  the  divorce  suit,  a  reasonable  compensation 
for  all  the  lerviees  performed  by  him. 

Id. — Pbesumftion  fbom  Allowance  bt  Obdeb  of  Coubt— ^Knowledge 
OF  CoNTBACT — INVALIDITY. — It  must  be  presumed  from  the  allow- 
anoe  made  for  the  services  of  the  attorney  for  the  plaintiff  in  the 
divorce  suit,  by  order  of  the  court,  with  knowledge  of  the  written 
contract  for  a  contingent  fee,  that  the  court  deemed  the  contract 
illegal  and  void,  and  made  the  allowance  as  if  no  contract  had 
existed.    Otherwise,  the  allowance  could  not  be  justified. 

Id. — Justice  and  Reasonableness  of  Contbact — Rules  of  Equity. — 
Under  section  3301  of  the  Civil  Code,  specific  performance  cannot 
be  enforced  against  a  party  to  a  contract  "if  it  is  not  as  to  him  just 
and  reasonable."  Under  the  settled  rules  of  equity,  specific  per- 
formance cannot  be  decreed  unless  it  affirmatively  appears  that 
the  contract  is  fair,  just,  and  equal  in  all  of  its  parts,  and  rea- 
sonable and  equal  in  its  operation;  and  if  it  is  in  any  respeet  un- 
fair or  oppressive,  the  plaintiff  will  be  loft  tu  his  remedy  at  law. 
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Id. — Divorce — Contract  for  Contingent  Fee  Against  Pubuc  Poucy. 
A  contract  between  an  attorney  and  the  plaintiff  in  a  divorce  suit 
for  a  contingent  fee  is  against  the  policy  of  the  law,  and  contrary 
to  good  morals.  The  law  does  not  favor  divorce;  and  any  col- 
lateral bargaining  promotive  of  it  is  unlawful  and  void,  whether 
made  by  the  parties  with  each  other,  or  by  one  of  the  parties  with 
an  attorney  whose  benefit  depends  upon  procuring  the  divorce. 

Id. — ^Reason  of  Rule  as  to  Contingent  Fees — Cessation  of  Rule  in 
Divorce  Cases — ^Power  of  Court. — The  reason  of  the  rule  allow- 
ing attorneys  to  contract  for  contingent  fees  in  civil  cases,  for  the 
protection  of  persons  unable  to  pay  a  certain  fee  for  a  meritorious 
cause  of  action  or  defense,  docs  not  apply  to  contracts  with  the 
wife  in  a  divorce  suit,  in  which  the  court  may  require  the  hus- 
band to  pay  the  wife's  expense  for  prosecuting  or  defending  the  ac- 
tion. The  reason  or  necessity  for  the  rule  ceasing  in  such  cases, 
the  rule  itself  also  ceases  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Y.  Hayne,  for  Appellant. 

Rodgers,  Paterson  &  Slack,  and  Henry  K.  Mitchell,  for 
Ada  M.  Freitas,  Respondent. 

Shortridgc,  Beatty  &  Brittain,  and  Delmas  &  Shortridge, 
for  Manuel  T.  Freitas,  Respondent. 

VAN  DYKE,  J. — The  appellant,  as  plaintiff,  sues  as  as- 
signee of  a  contract  for  contingent  fees  in  a  divorce  suit.  The 
contract  in  question  is  as  follows: 

"I  hereby  retain  and  employ  J.  H.  Long,  Esq.,  as  my  at- 
torney, to  act  for  me  in  all  matters  arising  or  growing  out  of 
any  divorce  proceedings  or  separation  with  my  husband,  M. 
T.  Freitas,  or  in  regard  to  the  settlement  of  my  community 
property  rights,  or  to  act  for  me  in  regard  to  any  settlement, 
compromise,  or  any  other  disposition  of  any  agreement  or 
settlement  which  may  take  place  between  myself  and  my 
said  husband. 

"I  am  about  to  commence  proceedings  for  absolute  divorce 
or  separation,  and,  whereajj,  I  desire  to  .secure  my  proper  pro- 
portion of  the  community  property,  I  hereby  empower  and 
authorize  the  said  J.  H.  Long  to  do  whatever  he  may  see  fit 
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in  the  premises  in  connection  with  said  divorce  or  separation 
and  obtainining  of  my  portion  of  the  community  property, 
and  I  hereby  agree  to  pay  to  the  said  J.  H.  Long  one-third 
(1-3)  of  all  amounts  recovered  or  received  by  me  by  reason 
of  said  or  any  action  commenced  in  my  behalf,  or  by  reason 
of  any  settlement,  compromise,  compat^t,  or  agreement,  or  in 
fine,  by  any  reason  whatsoever. 

"Provided,  first,  however,  that  no  compromise  or  agree- 
ment can  take  place  or  be  had  in  the  premises  without  first 
obtaining  the  written  consent  of  said  parties  hereto,  and  I 
further  agree  in  no  event  to  substitute  any  attorney  in  the 
place  of  said  Long  in  said  matters. 

"In  witnass  whereof,  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals  this  24th  day  of  October,  1893. 

"ADA  M.  FREITAS. 
"J.  II.  LONG." 

The  court  below  found  that  the  said  James  H.  Long,  one 
of  the  parties  to  the  contract,  at  the  time  of  making  the  same, 
^  was  an  attorney  at  law,  admitted  to  practice  only  in  the  su- 
perior court  in  and  for  tho  city  and  county  of  San  Francisco, 
and  never  had  been  admitted  to  practice  in  the  supreme 
court  of  the  state;  that  under  said  contract  said  Long  com- 
menced an  action  in  the  superior  court  in  and  for  said  city 
and  county  of  San  Francisco,  in  the  name  of  said  Ada  M. 
Freitas  against  her  husband,  Manuel  T.  Freitas,  for  a  di- 
vorce and  a  division  of  the  common  property ;  that  he  con- 
ducted the  proceedings  in  said  action  during  the  period  of 
about  fifteen  months,  mostly  in  taking  testimony  before  the 
commissioner  to  whom  the  cause  had  been  referred  for  that 
purpose,  and  the  taking  of  such  testimony  consisted  of  twen- 
ty-four hearings  before  said  commissioner.  The  testi- 
mony so  taken  consisted  of  twelve  hundred  and  sev- 
enty-nine typewritten  pages  of  ordinary  size,  and  at  the  end 
of  said  period,  about  April,  1895,  the  plaintiff  in  said  action, 
Ada  M.  Freitas,  became  dissatisfied  with  her  attorney  and 
with  the  consent  of  said  attorney  employed  Messrs.  Dehnas 
&  Shortridge,  who  were  thenceforth  associated  with  said 
Long,  in.  said  cause;  that  thereafter  the  said  Long 
in  conjunction  with  said  Shortridge  of  said  firm, 
drafted  an  amended  complaint  in  said  cause;  and  thereafter 


286  Newman  v.  Freitas.  [129  Cal. 

participated  in  two  hearings  before  said  commissioner  in  the 
taking  of  testimony,  but  that  he  did  not  participate  in  any 
further  hearing  before  said  commissioner;  that  during  the 
month  o{  June,  1893,  the  cause  was  argued  in  the  superior 
court  by  said  Shortridge  on  the  testimony  taken  before  said 
commissioner,  and  said  Long  did  not  participate  in  said  ar- 
gument, and  did  not  know  that  said  cause  was  set  down  for 
argument,  or  that  any  argument  was  made  therein,  until 
everything  was  concluded  and  the  compromise  made,  but  that 
he  never  refused  to  render  any  services  requested  of  him  in 
the  cause ;  that  some  eighteen  months  after  Delmas  &  Short- 
ridge were  associated  in  the  case,  and  when  the  decree  of  di- 
vorce had  been  granted,  a  compromise  as  to  the  property 
rights  was  arranged  between  the  plaintiflf  and  defendant  in 
said  action;  that  by  the  terms  of  said  compromise  the  de- 
fendant in  said  action  conveyed  and  transferred  to  the  plain- 
tiff therein  two  pieces  of  real  estate  situated  in  the  city  and 
county  of  San  Francisco,  alleged  to  be  of  the  value  of  ten 
thousand  dollars,  household  furniture,  including  a  piano,  of  • 
the  value  of  fifteen  hundred  dollars  and  upward,  and  the 
sum  of  sixteen  hundred  dollars  in  cash;  that  she  was  de- 
creed fifty  dollars  per  month  as  permanent  alimony;  and 
that  during  the  pendency  of  the  divorce  case,  by  order  of  the 
court,  said  Long  received  as  counsel  fees  the  sum  of  eleven 
hundred  dollars  from  the  defendant  in  said  action,  but  it  is 
found  that  this  order  was  made  wuth  knowledge  of  the  ex- 
istence of  the  written  contract  in  question  for  a  contingent 
fee.  It  is  also  found  that  said  Long,  although  not  admitted 
to  the  supreme  court,  was  at  all  times  a  reputable  attorney 
and  competent  to  prosecute  or  manage  any  action  before  the 
superior  court,  and  that  he  did  not  negligently  or  otherwise 
abandon  the  case  of  the  defendant,  Ada  M.  Freitas,  in  the 
said  superior  court;  that  said  Long,  on  or  about  the  20th  of 
July  J  1894,  executed  and  delivered  to  the  plaintiff  an  assign- 
ment and  transfer  of  said  contract  between  him  and  said 
Ada  M.  Freitas.  Upon  these  facts  the  court  found  as  a  con- 
cIuBion  of  law  that  the  plaintiff  was  not  entitled  to  recover 
\  said  action,  and  ordered  judgment  accordingly  in  favor  of 
le  defendants.  An  appeal  is  taken  from  the  judgment  so 
ered  and  comes  up  on  the  judgment-roll. 
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The  contention  on  behalf  of  the  appellant  is  that  upon  the 
fact»  found  by  the  court  the  judgment  should  have  gone  for 
the  plaintiff.  The  judgment,  however,  is  sustainable  upon 
several  grounds  and  for  various  reasons. 

1.  This  is  not  an  action  at  law  to  recover  upon  the  con- 
tract, or  for  damages  for  a  breach  of  the  same,  but  is  a  ease 
in  equity  for  a  specific  performance  of  the  contract  in  ques- 
tion. ''Specific  performance  cannot  be  enforced  against  a 
party  to  a  contract  in  any  of  the  following  cases:  1.  If  he 
has  not  received  an  adequate  consideration  for  the  contract ; 
2.  If  it  is  not  as  to  him  just  and  reasonable."  (CSv.  Code, 
sec.  3391.)  In  Morrill  v.  Everson,  77  Cal.  114,  it  is  held 
that,  while  there  was  a  consideration  sufficient  to  support  the 
contract  at  law,  yet  there  was  no  adequate  consideration,  and 
that  consequently  a  court  of  equity  would  not  specifically  en- 
force it ;  that,  although  before  the  code  the  preponderance  of 
authority  was  that  the  mere  inadequacy  of  consideration,  not 
amounting  to  evidence  of  fraud,  was  not  ground  for  refusing 
specific  performance,  yet  that  under  the  provisions  of  the 
code  inadequacy  of  consideration  is  made  a  distinct  ground 
for  refusing  specific  performance.  Mrs.  Freitas  did  not  receive 
an  adequate  consideration  for  her  promise,  and  Long  w&s 
fully  compensated  for  the  services  he  (performed.  It  ap- 
peared there  were  twenty-four  hearings  which  he  attended 
before  the  commissioner  in  taking  testimony,  and  that  all  the 
testimony  taken  was  twelve  hundred  and  seventy-nine  type- 
written pages,  or  about  fifty  pages  at  a  session,  which  would 
not  be  a  very  hard  day's  work,  to  say  the  least.  But  at  the 
rate  the  services  wera  performed  the  compensation  received 
amounted  to  nearly  fifty  dollars  per  day.  It  is  found  that 
the  court,  in  making  the  allowance  to  Mrs.  Freitas  as  com- 
pensation for  Long  as  her  attorney,  knew  of  the  existence  of 
the  contract.  The  inference,  therefore,  is  that  the  court  held 
the  contract  to  be  illegal  and  void.  Otherwise  the  allowance 
was  made  squarely  in  the  teeth  of  several  decisions  by  this 
court.  (Sharon  v,  Sharon,  75  Cal.  1,  42;  Reynolds  v.  Rey- 
nolds, 7  Cal.  176;  White  v.  White,  86  Cal.  212.)  In  the 
Sharon  case  there  was  a  contract  for  a  contingent  fee,  as  in 
this  case,  and  the  court,  without  deciding  whether  such  an 
agreement  was  valid  and  enforceable,  says :  "Conceding  that 
the  agreement  cannot  be  enforced,  in  case,  as  the  final  result 
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of  litigation,  the  plaintiff  shall  realize  a  share  or  portion  of 
the  community  property,  the  agreement  was  a  fact  which 
should  have  influenced  the  action  of  the  court  below.  If 
it  had  appeared  at  the  hearing  of  the  motion  that  Mr.  Tyler, 
actuated  solely  by  a  desire  to  vindicate  justice  and  the  good 
name  of  the  plaintiff,  had  promised  to  prosecute  the  action 
without  compensation,  that  he  was  fully  competent  and  had 
prosecuted  it,  the  circumstances  would  show  that  she  had  no 
necessity  for  money  to  pay  counsel.  The  question  is  not 
whether,  as  between  the  parties,  counsel  ought  to  be  paid, 
but  whether  the  wife  has  need  of  money  to  prosecute  her  ac- 
tion  If  counsel  had  abandoned  her  cause,  it  might, 

perhaps,  have  been  necessary  for  the  court  to  provide  the 
plaintiff  means  for  securing  legal  assistance."  It  is  fair  to 
presume,  therefore,  that  as  the  court  below  understood  the 
matter,  the  allowance  made  to  Long  as  the  attorney  of  Mrs. 
Freitas  was  made  as  if  no  contract  had  existed.  At  any  rate, 
it  was  a  reasonable  compensation  for  the  services  he  had 
performed.  In  Cooper  v.  Pena,  21  Cal.  403,  it  is  said :  "Be- 
fore the  court  will  act,  it  must  be  satisfied  that  the  con- 
tract is  reasonable  and  equal  in  its  operation.  The  rule,  as 
stated  by  Chancellor  Kent,  is  that  unless  the  court  be  satis- 
fied that  the  contract  is  fair  and  just  and  equal  in  all  its 
parts,  and  founded  on  an  adequate  consideration,  it  will  not 
by  the  interposition  of  its  extraordinary  power  order  it  to  be 
executed.  "In  Agard  v.  Valencia,  39  Cal.  292,  it  is  said:  "An- 
other well-established  rule  in  courts  of  equity  is  that  in  a  suit 
for  a  specific  performance  it  must  be  affirmatively  shown 
that  the  contract  is  fair  and  just,  and  that  it  would  not  be 
inequitable  to  enforce  it.  The  court  will  not  lend  its  aid  to 
enforce  a  contract  which  is  in  any  respect  unfair  or  savors  of 
oppression,  but  in  such  cases  will  leave  the  party  to  his  rem- 
edy at  law."  (See,  also,  Bruck  v.  Tucker,  42  Cal.  346;  Stur- 
gis  V,  Galindo,  59  Cal.  28* ;  Kelly  v.  Central  Pac.  R.  R.  Co., 
74  Cal.  557»;  Mathews  v.  Davis,  102  Cal.  204.) 

The  plaintiff  in  this  action  seeks  to  recover  not  only  one- 
third  of  the  real  and  personal  property  and  money  payment, 

1  43  Am.  Bep.  239. 
a  5  Am.  St.  Rep.  470. 
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but  also  one-third  of  the  allowance  for  permanent  support  or- 
dered to  be  paid  by  the  husband  to  the  wife  in  the  divorce 
suit,  and  asks  that  this  court  decree  accordingly,  and  that  said 
Manuel  T.  Freitas  be  ordered  to  pay  over  to  the  plaintiff  the 
one-third  of  the  fifty  dollars  per  month,  as  the  same  becomes 
due.  Aside  from  the  objection  that  a  specific  performance 
should  not  be  decreed  in  this  case  as  to  the  permanent  ali- 
mony, or  rather  support,  and  the  personal  property  in  ques- 
tion. Long  having  received  a  fair  compensation  for  all  the 
services  he  rendered  to  the  plaintiff  in  the  divorce  suit,  hisj 
assignee  of  the  contract  standing  in  no  better  position  than 
he  would,  it  would  not  only  be  inequitable,  but  unreasonable 
and  unjust,  to  decree  a  specific  performance  in  his  favor. 

2.  But  there  is  an  objection  to  the  enforcement  of  tli**  con- 
tract more  radical  than  the  one  just  considered.  The  contract 
is,  in  its  nature,  against  the  policy  of  the  law  and  contrary 
to  good  morals.  The  law  does  not  favor  divorce,  and  permits 
it  only  for  approved  causes  and  on  sentence  from  duly  estab- 
lished public  authority.  Therefore,  any  agreement  for  di- 
vorce, or  any  collateral  bargaining  promotive  of  it,  is  con- 
sidered unlawful  and  void.  (2  Bishop  on  Marriage,  Divorce, 
and  Separation,  sec.  696;  Greenwood  on  Public  Policy,  490.) 
Under  our  code  either  husband  or  wife  may  enter  into  any 
agreement  or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if  unmar- 
ried. (Civ.  Code,  sec.  158.)  Notwithstanding  this  freedom 
to  enter  into  any  contract  between  themselves  or  with  other 
persons,  it  has  been  held  in  this  state  repeatedly  that  an 
agreement  between  husband  and  wife  founded  upon  consid- 
eration to  withdraw  or  abandon  a  defense  to  a  suit  for  di- 
vorce, or  do  anything  to  facilitate  procuring  the  same,  is  il- 
legal and  void.  (Beard  v.  Beard,  65  Cal.  354;  Senter  v.  Sen- 
ter,  70  Cal.  619;  Loveren  v.  Lover  en,  106  Cal.  509.)  In  the 
latter  case  the  following  from  Phillips  v.  Thorp,  10  Or.  494, 
is  quoted  with  approval:  "The  authorities  are  uniform  in 
holding  that  any  contract  between  the  parties  having  for  its 
object  the  dissolution  of  the  marriage  contract,  op  facilitat- 
ing that  result,  such  as  an  agreement  by  the  defendant  in 
a  pending  action  for  divorce  to  withdraw  his  or  her  opposi- 
tion, to  make  no  defense,  is  void  as  contra  bonos  mores/* 
CXXIX.  Cal.— 19 
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The  courts  of  other  states  have  expressed  themselvDS  similarly 
in  reference  to  such  contracts.  In  Hamilton  v.  Hamilton, 
89  111.  349,  it  is  said :  "The  majority  of  the  court,  however, 
are  of  opinion  that  the  contract  set  out  in  the  declaration  is  in 
its  essence  and  character  against  public  policy  and  it  must  be 
held  invalid  upon  that  ground.  While  divorces  are  author- 
ized by  law,  they  ought  not  to  be  encouraged.  In  this  con- 
tract there  is  no  express  agreement  that  the  husband  would 
not  resist  the  application  for  a  divorce,  or  that  he  would 
consent  to  a  divorce,  still  it  is  thought  that  to  permit  such 
a  contract  as  this  to  be  enforced  in  the  courts  would  open 
the  door  for  the  attainment  of  divorces  by  collusion,  and 
upon  this  ground  the  decision  of  the  court  in  sustaining  the 
demurrer  to  the  declaration  ought  to  be  sustained." 

In  Muckenburg  v.  Holler,  29  Ind.  139,*  the  court  say: 
"The  special  contract  for  the  payment  of  two  hundred  dol- 
lars was  contrary  to  the  policy  of  the  law.  It  was  so  framed 
as  to  have  effect  only  on  condition  that  a  divorce  should  be 
granted.  Its  direct  tendency  was  to  influence  the  present 
plaintiff  in  procuring  a  divorce  or  in  overcoming  resistance 
to  an  effort  by  his  wife  directed  to  that  end.  The  marriage 
relation  is  not  thus  to  be  tampered  with,  and  the  courts,  by 
contracts  of  the  parties,  converted  into  mere  registers  of  their 
agreement  for  separation  from  the  bonds  of  matrimony.  The 
law  favors  marriage,  and  cannot,  therefore,  sanction  con- 
tracts intended  to  promote  its  dissolution  by  lending  itself 
to  their  enforcement.  We  know  of  no  case  in  the  books  in 
which  such  an  appeal  to  any  court  to  compel  the  fulfillment 
of  such  a  contract  or  to  award  damages  for  its  breach  has 
been  successfully  made." 

In  Schmieding  v.  Doellner,  10  Mo.  App.  373,  it  is  said: 
"That  any  agreement  entered  into  between  husband  and  wife 
pending  a  suit  for  divorce,  or  in  contemplation  of  such  a  suit, 
whose  force  and  effect  are  in  any  way  made  dependent  upon 
the  result  of  the  suit,  will  be  held  void  because  of  the  motive 
or  inducement  which  it  offers  for  either  a  passive  consent  or 
active  aid  in  promoting  the  consummation  of  a  divorce.  There 
may  be  no  direct  evidence  of  collusion  for  that  specific  pur- 
pose. It  is  sufficient  to  vitiate  the  agreement  if  it  be  so 
framed  that  in  order  to  an  enjoyment  of  its  benefits  by  one 

8  92  Am.  Dec.  345. 
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party  or  the  other  a  decree  must  supervene.  The  law  will 
sustain  no  act  whose  tendency,  whether  such  be  its  purpose 
or  not,  is  toward  promoting  dissolution  of  marriage." 

The  principle  recognized  in  these  and  other  like  authori- 
ties applies  with  equal  force  to  a  contract  between  the  wife 
and  an  attorney,  where,  as  in  the  case  of  this  contract,  the 
enjoyment  of  its  benefits  by  one  party,  to  wit,  the  attorney, 
depends  upon  procuring  the  divorce.  Several  cases  have  been 
before  this  court  in  which  there  were  contracts  similar  to  the 
one  under  consideration;  for  instance,  Reynolds  v.  Reynolds, 
supra,  Sharon  v.  Sharon,  supra,  and  White  v.  White,  swpra. 
In  none,  however,  was  it  necessary  to  determine  the  ques- 
tion whether  or  not  such  a  contract  between  a  married  woman 
and  an  attorney  in  contemplation  of  divorce  proceedings  by 
which  the  attorney  was  to  receive  a  share  of  what  was  re- 
covered, was  lawful.  In  at  least  one  of  these  cases,  however, 
it  was  intimated  that  such  contract  was  considered  invalid. 

But  in  some  of  the  other  states  the  question  has  been  di- 
rectly decided  adversely  to  such  contract.  Jordan  v.  Wester- 
man,  62  Mich.  170,^  was  such  a  case.  There  the  plaintiff,  on 
the  day  she  commenced  the  proceeding  against  her  husband 
for  divorce,  entered  into  a  written  contract  with  defendants, 
who  were  attorneys,  by  which  she  retained  them  to  prosecute 
the  suit,  and  to  pay  the  defendants,  as  compensation  for  their 
services  and  costs  which  they  were  to  advance,  whatever  sum 
the  husband  should  be  compelled  to  pay  by  the  court  or  other- 
wise. The  husband  by  himself  and  counsel  endeavored  to 
effect  a  settlement  and  reconciliation,  but  the  defendants  as 
plaintiff's  counsel  resisted  such  eflForts  until  the  husband  paid 
over  to  them  as  costs,  alimony,  and  expenses  the  sum  of  four 
thousand  five  hundred  dollars.  The  divorce  was  obtained  and 
the  defendants  paid  to  the  plaintiff  half  of  the  sum  received, 
and  retained  the  balance  under  the  terms  of  their  contract. 
The  plaintiff  brought  the  suit  in  question  to  recover  the  bal- 
ance of  the  money  paid  over  by  the  husband  to  defendants. 
The  supreme  court  of  Michigan,  in  passing  upon  the  con- 
tract in  question  says:  "Such  contracts  are  against  public 
policy  for  another  reason.     Public  policy  is  interested  in 

4  4  Am.  St.  Rep.  836. 
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lunintaining  the  family  relation.  The  interests  of  society  re- 
quire that  those  relations  shall  not  be  lightly  severed,  and 
that  families  shall  not  be  broken  up  for  inadequate  causes  or 
from  unworthy  motives;  and  where  differences  have  arisen 
which  threaten  disruption,  public  welfare  and  the  good  of 
society  demand  a  reconciliation,  if  practicable  or  possible. 
Contracts  like  the  one  in  question  tend  directly  to  prevent 
such  reconciliation,  and  if  legal  and  valid,  tend  directly  to 
bring  about  alienation  of  husband  and  wife,  by  offering  a 
strong  inducement,  amounting  to  a  premium,  to  induce  and 
advise  the  dissolution  of  the  marriage  ties  as  a  method  of 
obtaining  relief  from  real  or  fancied  grievances,  which  other- 
wise would  pass  unnoticed.'* 

Contracts  for  contingent  fees  paid  attorneys  were  not  toler- 
ated at  all  at  common  law,  but  in  this  and  perhaps  most  of 
the  states  such  xjontracts  are  allowed,  if  not  favored.  This  is 
on  the  ground  that  otherwise  a  party,  without  the  means  to 
employ  an  attorney  and  pay  his  fee  certain,  and  having  a 
meritorious  cause  of  action  or  defense,  would  find  himself 
powerless  to  protect  his  rights.  In  divorce  cases,  however, 
the  law  has  taken  care  that  the  wife  shall  not  be  without  as- 
sistance in  proper  cases  either  to  prosecute  or  defend  such 
actions.  The  court  in  its  discretion  may  require  the  husband 
to  pay  na  alimony  any  money  necessary  to  enable  the  wife 
not  only  to  support  herself,  but  also  to  prosecute  or  defend 
the  action,  and  is  given  ample  power  to  enforce  such  order. 
The  reason  or  necessity  therefor  does  not  exist  in  such  cases 
as  in  the  others  for  allowing  contingent  attorneys*  fees,  and 
where  the  reason  ceases  the  rule  or  law  also  ceases. 

By  the  contract  in  question  the  attorney  was  to  have  a  por- 
tion of  or  an  interest  in  the  community  property  to  be  recov- 
ered, and  a  division  of  the  community  property  could  take 
place  only  upon  a  dissolution  of  the  marriage.  (Civ.  Code, 
sec.  146.)  This  prospective  share  in  the  community  prop- 
erty, being  the  greater  interest,  was  the  controlling  considera- 
tion on  the  part  of  Long.  Hence,  he  was  directly  and  greatly 
interested,  not  only  in  preventing  any  reconciliation,  but  in 
bringing  about  a  divorce.  As  he  assigned  this  contract  before 
the  same  had  been  performed  on  his  part,  the  plaintiff  also 
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became  interested  with  him.  By  a  process  of  assignments  this 
interest  might  be  extended  as  the  exigencies  of  the  case  might 
require,  so  as  to  include  many  persons  of  means  and  influence 
who  would  lend  their  assistance  in  the  accomplishment  of  the 
same  purpose;  in  other  words,  create  a  brokerage  and  form  a 
syndicate  in  the  business  of  contingent  divorce  contracts.  We 
think  the  policy  of  the  law  is  against  all  contracts,  of  the 
kind ;  that  they  should  be  held  illegal  and  void,  and  that  the 
courts  should  refuse  to  aid  their  enforcement. 
Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[Sac.  No.  571.    Department  One.— July  20,  1900.] 

CHARLES  SHIVELY,  Appellant,  v.  EUREKA  TELLU- 
RIUM  GOLD  MINING  COMPANY,  Defendant.  Mrs. 
B.  C.  NORTHRUPP,  Intervenor,  Respondent. 

Action  Against  Corporation — Interest  op  President  and  Directors 
— ^Admissions  of  Answer — Intervention  by  Stockholder. — In  an 
action  brought  against  a  corporation  by  an  assignee  for  the  Mae  of 
the  president  and  two  directors  thereof,  constituting  a  majority  of 
the  board,  in  which  the  answer  of  the  corporation  admits  aH  the 
causes  of  action  alleged,  a  stockholder  may  intervene  to  assert  the 
rights  of  the  corporation  against  the  plaintiff,  and  need  not  aver 
A  request  to  the  corporation  officers  to  defend  the  action. 

Id. — Counterclaim  for  Unpaid  Assessments — Admissions  of  Gob- 
FORATiON — Insufficient  Pleading  and  Findings. — Under  a  counter- 
claim in  the  complaint  in  intervention  for  indebtedness  of  the 
plaintiff's  assignors  to  the  corporation  for  unpaid  assessments  on 
stock  held  by  them,  the  admissions  made  in  the  answer  of  the 
corporation  cannot  sustain  a  finding  against  the  plaintiff,  where 
there  was  no  evidence  of  the  assessment  found;  and  where  there 
is  no  allegation  or  finding  of  the  facts  necessary  under  the  pro- 
visions of  the  Civil  Code  to  create  a  personal  liability  on  the  stock- 
holders for  the  alleged  assessment,  the  counterclaim  cannot  be 
sustained. 

Id. — Averments  of  Fraudulent  Conspiracy — Ahsexce  or  Findings. — 
Where  the  complaint  in  intervention  makes  avenuents  that  tliv  suit 
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was  brought  for  the  use  and  benefit  of  the  president  and  two 
directors  of  the  corporation  defendant,  and  that  the  claims  sued  upon 
were  concocted  in  pursuance  of  a  conspiracy  to  defraud  the  com- 
pany of  its  mine  and  mining  property,  in  the  abeeoce  of  findings 
disposing  of  tlie  issues  thus  tendered,  judgment  cannot  be  rendered 
for  the  plaintiff  upon  the  findings  made  in  his  faTor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County  and  from  an  order  denying  a  new  trial.  John 

P.  Ellison,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Isaacs  &  Tillotson,  and  Charies  A.  Garter,  for  Appellant 

Reddy,  Campbell  &  Metson,  and  Ira  D.  Orton,  for  Inter- 
venor,  Respondent. 

Dozier  &  Herzinger,  for  the  Corporation,  Defendant. 

SMITH,  C. — Appeal  from  a  judgment  against  the  plaintiff 
and  from  an  order  denying  a  new  trial. 

The  suit  was  brought  to  recover  various  sums  of  money, 
set  up  in  as  many  counts  of  the  complaint,  and  aggregating 
twenty-eight  thousand  five  hundred  and  twenty-eight  dollars 
and  forty-four  cents.  One  of  these  counts  was  for  a  small 
amount  alleged  to  be  due  on  a  proinissory  note  made  by  the 
defendant  corporation  to  the  plaintiff;  the  others,  for  various 
claims  against  the  company  assigned  to  plaintiff  by  Ludlum, 
one  of  its  directors.  Of  the  assigned  claims  some  were  for 
claims  originally  held  by  Ludlum,  others  for  claims  assigned 
to  him — one  by  one  Reid  for  a  small  amount,  another  by 
Jones,  a  director  of  the  company,  and  the  others  by  Swezey, 
also  a  director. 

These  claims  were  all  expressly  admitted  in  the  answer  of 
the  defendant  corporation,  but  disputed  by  the  intervenor,  by 
whom  it  is  in  effect  alleged  that  the  suit  was  brought  for  the 
use  and  benefit  of  Ludlum,  Swezey,  and  Jones,  and  that  the 
claims  sued  upon  were  concocted  by  them  in  pursuance  of  a 
conspiracy  to  defraud  the  company  of  it^^  mine  and  mining 
property.  And  it  was  further  alleged  by  the  intervenor — by 
wayof  conntcrclaini  in  favor  of  the  defendant — that  Ludlum 
and  Swezey,  prior  to  the  assignments  of  their  resjTective claims 
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against  the  company,  became  indebted  to  the  company  each 
in  the  sum  of  twenty  thousand  nine  hundred  and  eighty- 
seven  dollars,  on  account  of  assessments  levied  on  stock  held 
by  them.  The  intervenor's  interest  in  the  controversy — as 
appears  from  the  allegations  of  the  complaint — was  simply 
that  of  a  stockholder. 

The  court  found  for  the  plaintiflF  on  each  of  the  causes  of 
action  set  up  in  the  complaint,  except  the  fourth,  on  which 
the  finding  was  against  the  plaintiff,  and  the  sixth,  where 
the  claim  was  reduced  from  five  thousand  eight  hundred  and 
fifty  dollars  to  two  thousand  two  hundred  and  sixty-four  dol- 
lars; the  aggregate  amount  thus  found  for  the  plaintiff  being 
fifteen  thousand  nine  hundred  and  sixty-nine  dollars  and  ten 
cents. 

But  the  court  also  found  upon  the  issues  raised  by  the  coun- 
terclaim that  Ludlum  and  Swezey,  prior  to  their  respective 
assignments,  were  indebted  to  the  company  on  account  of 
assessments  on  stock  held  by  them,  each  in  the  sum  of  twenty 
thousand  dollars;  and,  as  conclusion  of  law,  that  the  inter- 
venor  was  entitled  to  judgment  that  plaintiff  take  nothing 
by  his  action,  and  for  costs. 

It  is  claimed  on  behalf  of  appellant  that  it  appears  afikma- 
tively  from  the  findings  that  there  was  no  indebtedness  from 
Ludlum  and  Swezey  to  the  company  on  account  of  the  coun- 
terclaim alleged  and  found,  and  hence  that  he  is  entitled  to 
judgment  on  the  findings  for  the  amount  found  to  be  due 
to  his  assignors;  or,  failing  this,  that  he  is  at  least  entitled 
to  a  new  trial  on  account  of  the  insufficiency  of  the  evidence 
to  justify  the  findings  as  to  counterclaim,  and  of  those  find- 
ings to  sustain  the  judgment ;  and  also  because  the  intervenor 
was  not  entitled  to  intervene. 

On  the  last  point  the  case  presented  by  the  complaint  in 
intervention — disregarding  the  allegations  as  to  fraudulent 
conspiracy — is  that  of  a  suit  brought  against  the  corporation 
defendant  for  the  use  of  the  president  and  two  directors,  con- 
stituting a  majority  of  the  board,  and  in  which  the  plaintiff's 
causes  of  action  were  all  admitted  in  the  answer.  In  such  a 
case  there  can  be  no  doubt  of  the  right  of  a  stockholder  to 
inter\^ene;  nor  was  it  necessary  to  allege  a  request  to  the  cor- 
poration officers  to  defend.  (Whitehead  v.  Sweet,  126  Cal. 
73,  and  authorities  cited.) 
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With  regard  to  the  finding  as  to  counterclaim  there  was  no 
evidence  of  the  assessment  found.  This  is  in  effect  admitted 
by  the  respondent's  counsel,  who  rely  exclusively  on  the  ad- 
missions of  the  defendant's  answer,  which  was  verified  by 
Ludlum.  But  this  cannot  be  regarded  as  evidence  against 
the  plaintiff.  It  is  also  clear  that  neither  the  allegations  of 
the  complaint  in  intervention  or  of  the  findings  are  sufficient 
to  show  a  personal  indebtedness  of  Ludlum  and  Sweasey  on 
account  of  the  alleged  assessment.  All  that  is  alleged  or 
found  on  this  point  is,  in  effect,  that  at  all  the  times  men- 
tioned in  the  complaint  Ludlum  and  Swezey  were  each  the 
owner  of  over  eighty  thousand  shares  of  the  stock  of  the 
company,  and  that  on  the  fifth  day  of  April  an  assessment 
of  twenty-five  cents  per  share  was  levied  on  the  stock  of  the 
corporation,  payable  on  or  before  May  8, 1895 ;  that  neither 
paid  his  assessment,  amounting  to  over  twenty  thousand  dol- 
lars, and  that  at  and  prior  to  the  assignment  to  the  plaintiff 
each  ''was  indebted  to  the  corporation  defendant  in  the  sum 
of  twenty  thousand  dollars  upon  and  on  account  of  the  as- 
sessment so  levied  as  aforesaid,  and  no  part  of  which  has 
been  paid."  There  is  no  allegation  or  finding  of  any  of  the 
facts  necessary,  under  the  provisions  of  the  Civil  Code,  to 
create  a  personal  liability  on  the  stockholders.  (Civ.  Code, 
sees.  331-39,  349;  San  Bernardino  Inv.  Co.  v.  Merrill,  108 
Cal.  490;  Pacific  Fruit  Co.  v.  Coon,  107  Cal.  447.) 

The  findings,  however,  would  not  justify  a  judgment  for 
the  plaintiff.  A  fraudulent  conspiracy  is  alleged  in  the  com- 
plaint in  intervention,  and,  in  the  absence  of  findings  dispos- 
ing of  these  issues,  we  would  not  be  justified  in  rendering 
judgment  for  the  plaintiff. 

We  therefore  advise  that  the  judgment  and  order  denying 
a  new  trial  be  reversed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 

Iloaring  in  Bank  denied. 
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[L.  A.  No.  760.     In  Bank.—July  20,  1900.] 

C.  HENNE,  Appellant,  v.  COUNTY  OF  LOS  ANGELES, 

Respondent. 

AcnoN  TO  Recx>veb  Taxes  Paid  Under  Protest — Failure  to  Deduct 
Mortgage  from  Assessment  of  Land — Insufficient  Complaint — 
Neglect  or  Plaintiff. — ^A  complaint  in  an  action  against  a  county 
to  recover  taxes  paid  under  protest,  by  reason  of  nondeduction 
of  a  mortgage  to  the  regents  of  the  state  university  from  the 
total  value  of  the  property,  which  does  not  state  the  value  of  the 
property,  nor  show  that  a  statement  of  plaintiiTs  property  was 
demanded  by  or  given  to  tlie  assessor,  and  which  shows  that  the 
plaintiff  neglected  to  make  any  demand  upon  the  assessor  for 
a  deduction  from  the  assessment  until  after  the  work  of  the  asses- 
sor had  been  performed,  and  he  had  lost  jurisdiction  to  correct 
it,  also  that  he  neglected  to  apply  to  the  supervisors  for  a 
reduction  of  the  assessment  until  after  they  had  lost  jurisdiction  of 
the  matter,  states  no  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

R.  L.  Horton,  for  Appellant. 

James  C.  Rives,  District  Attorney,  and  Curtis  D.  Wilbur, 
Chief  Deputy,  for  Respondent. 

VAN  DYKE,  J. — The  court  below  sustained  defendant's 
demurrer  to  the  complaint,  and,  the  plaintiflf  declining  to 
amend,  judgment  was  entered  thereon  in  favor  of  defendant, 
and  the  question  presented  on  this  appeal  is  as  to  the  suffi- 
ciency of  the  complaint. 

Among  other  things,  it  is  alleged  that  the  plaintiflf  is  the 
owner  of  certain  property  in  the  city  of  Los  Angeles  known 
as  the  Henne  block,  and  that  for  the  fiscal  year  1888-89  the 
assessor  of  Los  Angeles  county  assessed  said  property  for  the 
sum  of  ninety-six  thousand  five  hundred  and  thirty  dollars. 
It  is  also  alleged  that  on  the  first  day  of  March,  1898,  and 
for  more  than  u  year  prior  thereto,  there  was,  and  still  is,  a 
mortgage  against  said  property  executed  by  the  plaintiff  to 
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the  regents  of  the  University  of  California  for  the  sum  of 
thirty-five  thousand  dollars,  and  that  no  payment  had  been 
made  on  said  mortgage.  It  is  further  alleged  that  no  deduc- 
tion was  made  or  credit  given  by  the  said  assessor  upon  said 
assessment  on  account  of  said  mortgage  for  said  fiscal  year. 
The  plaintiff  further  avers  in  his  complaint  that  on  the 
twenty-third  day  of  July,  1898,  he  made  a  demand  in  writ- 
ing upon  the  said  assessor,  that  he  correct  said  assessment  by 
deducting  from  the  value  of  the  said  property  assessed  to 
plaintiflF  and  aflfected  by  said  mortgage  the  value  of  said 
security;  that  said  assessor  neglected  and  refused  to  make 
such  correction  or  deduction;  that  thereafter,  on  the  third 
day  of  November,  1898,  the  said  plaintiff  filed  his  verified 
petition  before  the  board  of  supervisors  of  said  defendant 
county  requesting  said  board  to  correct,  or  order  to  be  cor- 
rected, upon  the  assessment-roll  of  said  defendant  county, 
the  assessment  of  the  plaintiflF,  by  deducting  from  the  value 
of  said  property,  as  assessed  to  plaintiff  and  aflfected  by  said 
mortgage,  the  value  of  such  security,  and  that  said  board 
of  supervisors  thereafter  denied  said  petition.  It  is  then 
averred  that  plaintiflf  paid  the  taxes  under  protest  and  pre- 
sented a  verified  demand  in  writing  to  the  board  of  super- 
visors of  Los  Angeles  county  for  the  sum  claimed  to  have 
been  overpaid,  to  wit,  four  hundred  and  sixty-six  dollars  and 
sixty-six  and  two-thirds  cents,  and  that  said  board  of  super- 
visors rejected  said  plaintiflf's  claim. 

There  is  no  averment  in  the  complaint  that  the  assessor 
failed  to  make  a  demand  on  the  plaintiflf  as  a  taxpayer  for  a 
statement  of  his  property  as  required  by  law,  nor  is  there  any 
averment  that  the  plaintiflF  as  a  taxpayer  made  and  delivered 
to  the  said  assessor  a  statement  under  oath. 

By  the  constitution,  article  XIII,  section  4,  the  value  of 
property  aflfected  by  a  mortgage,  with  certain  exceptions,  is 
to  be  assessed  and  taxed  to  the  owner  of  the  property,  less  the 
value  of  said  security,  and  the  value  of  such  security  shall 
be  assessed  and  taxed  to  the  owner  thereof.  In  this  case 
the  mortgage  or  security,  being  the  property  of  the  state,  was 
exempt  from  taxation,  and  could  not  be  assessed.  Still,  as 
was  held  in  People  v.  Board  of  Supervisors,  77  Cal.  136,  the 
value  of  such  security  should  be  deducted  from  the  total 
value  of  the  property.    This  value,  however,  depended  upon 
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what  remains  still  due  upon  the  debt  and  mortgage,  and  this 
fact  the  record  of  the  mortgage  would  not  disclose.  Had  the 
plaintiff  furnished  the  assessor  a  statement  of  his  property,  it 
would  have  enabled  him  then  to  make  a  deduction.  This 
not  having  been  done,  the  plaintiff  was  furnished  an  oppor- 
tunity to  have  the  correction  made  by  applying  to  the  assessor 
prior  to  the  time  when  the  assessment-roll  is  required  to  be 
passed  over  to  the  board  of  supervisors.  The  allegation  in 
the  complaint  is  that  he  applied  to  the  assessor  on  the  twenty- 
third  day  of  July,  1898,  which  was  some  time  after  the  work 
of  the  assessor  had  been  delivered  to  the  board  of  supervisors, 
as  required  by  law.  (Pol.  Code,  sees.  3652,  3655,  3656, 
3672.)  The  assessor,  at  the  time  the  application  was  made, 
had  no  jurisdiction  in  the  premises,  and  could  not  make  any 
correction  if  any  mistake  had  been  made  in  his  assessment. 
It  is  also  alleged  in  the  complaint  that  the  plaintiff  there- 
after; on  the  3d  of  November,  filed  his  verified  petition  with 
the  board  of  supervisors  to  have  the  correction  made.  This 
was  also  after  the  board  of  supervisors  had  lost  jurisdiction 
of  the  mattor.    (Pol.  Code,  sec.  3682.) 

The  value  of  the  property,  aside  from  the  assessment,  is 
not  stated  in  the  complaint,  and  for  aught  that  appears,  the 
assessment  may  have  been  for  the  value  of  such  property 
over  the  amount  of  the  mortgage.  But,  however  that  may 
be,  for  an  overvaluation  of  the  assessment  of  property  belong- 
ing to  a  taxpayer  a  remedy  is  furnished  him  by  statute,  as 
already  shown,  first  by  an  application  to  the  assessor  at  any 
time  before  it  passes  out  of  his  hand  to  the  board  of  super- 
visors, and  thereafter  to  the  board  of  supervisors  until  the 
assessments  have  been  equalized  and  the  matter  has  gone 
beyond  their  control.  As  was  said  in  Osbom  v,  Danvers,  6 
Pick.  98:  "But  great  mischiefs  would  follow  if  we  were  to 
hold  that  an  excess  of  valuation  would  render  an  assessment 
illegal  and  void.  And  it  is  immaterial  whether  the  excess 
is  caused  by  including  in  the  valuation  property  of  which 
the  person  taxed  is  not  the  owner,  or  that  for  which  he  is  not 
liable  to  be  taxed.     In  both  cases  the  remedy  is  the  same. 

His  only  remedy  is  application  for  abatement.     For 

when  a  new  right  is  created  by  statute,  which  at  the  same  time 
provides  a  remedy  for  any  infringement  of  it,  that  remedy 
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must  be  pursued."  It  was  the  fault  of  the  plaintiff  himself  in 
this  case  that  he  did  not  obtain  relief  by  one  or  the  other  of 
the  modes  indicated^  inasmuch  as  his  application  was  too 
late  in  both  cases. 
Judgment  affirmed. 

Harrison,  J.,  McFarland,  J.,  Temple,  J.,  concurred. 

Rehearing  denied. 


[S.  r.  No.  2380.    In  Bank.— July  20,  1900.] 

JOHN  E.  DALY,  Administrator,  etc.,  et  al.,  Respondents,  v. 
J.  T.  RUDDELL,  Appellant. 

AonoN  TO  Detebione  Water  Rights — Judomeitt  Ck)NRBBmG  Right 
TO  Lay  Pipe — ^Appeal — Stay  of  Pbocebdinqs — Sufebsedeas. — 
Upon  appeal  from  a  judgment  in  an  action  to  determine  water 
rights,  which  confers  upon  the  plaintiffs  the  right  to  lay  a  pipe 
through  the  land  of  the  defendant,  the  statutory  appeal  bond  in  the 
sum  of  three  hundred  dollars  stays  proceedings  in  the  court  below 
upon  the  judgment  appealed  from;  and  a  supersedeas  will  issue  to 
restrain  any  proceedings  under  the  judgment  to  lay  the  pipe  line 
during  the  appeal. 

APPLICATION  for  a  supersedeas  pending  an  appeal  from 
a  judgment  of  the  Superior  Court  of  Los  Angeles  County. 
Lueien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Long  &  Baker,  and  George  M.  Holton,  for  Appellant 

John  E.  Daly,  for  Respondents. 

THE  COURT. — This  ease  is  before  us  on  the  aK)lication 
of  the  appellant  for  a  supersedeas.  The  purpose  of  the  action 
is  to  determine  certain  water  rights  as  between  the  parties. 
Plaintiffs  had  judgment,  from  which  defendant  appealed, 
and  gave  the  statutory  aj^peal  bond  in  the  sum  of  three  hun- 
dred dollars.     By  the  judgment  one  of  the  plaintififs  was 
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given  the  right  to  lay  a  certain  pipe  line  through  premises  of 
appellant ;  and  notwithstanding  the  appeal,  said  plaintiff  at- 
tempted to  lay  said  line,  and  was  obstructed  in  doing  so  by 
defendant,  who  was  cited  for  contempt  for  such  obstruction. 
He  now  asks  for  a  superaedeas  to  restrain  any  proceedings 
under  the  judgment  during  the  appeal. 

The  judgment  does  not  contain  any  of  the  directions  men- 
tioned in  the  Code  of  Civil  Procedure,  from  section  942  to 
section  945,  inclusive ;  and  therefore  the  undertaking  in  the 
siun  of  three  hundred  dollars,  prescribed  in  section  941, 
"stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from."  (Code  Civ.  Proc.,  sec.  949.)  It  can- 
not be  said  that  appellant  is  "not  allowing  the  property  to 
remain  as  it  was  at  the  date  of  the  decree.''  {Dewey  v.  Super- 
ior Court,  81  Cal.  64,  68.) 

Let  the  supersedeas  issue  as  prayed  for. 


[L.  A.  No.  646.    Department  One.^July  21,  1000.] 

MAIN  STREET  AND  AGRICULTURAL  PARK  RAIL- 
ROAD COMPANY,  Respondent,  v.  LOS  ANGELES 
TRACTION  COMPANY,  Appellant. 

OowTRACT — Supplemental  Agreement — Oonsibebation. — ^A  supplemen- 
tal agreement,  either  adding  to  or  varying  the  terms  of  the  orig- 
inal contract,  so  as  to  impose  new  and  onerous  burdens  upon 
one  of  the  parties,  requires  a  consideration  to  support  it;  and  if 
there  is  no  consideration  in  some  favorable  modification  or  re- 
lease of  previous  obligations,  and  no  new  consideration  appears, 
the  supplemental  agreement  cannot  be  sustained. 

Id. — "Explanatory"  Agreement — Original  Consideration. — The  fact 
jthat  the  supplemental  agreement  is  also  described  as  "explana- 
tory" of  the  first  agreement  executed  at  a  previous  date  is  not 
conclusive  that  it  was  part  of  the  original  agreement,  though 
not  included  in  the  writing,  so  as  to  be  supported  by  the  original 
consideration. 

Id. — Pleading — ^Waht  of  Consideration — ^Demurrer. — Ah  answer 
pleading  a  want  of  consideration  for  a  supplemental  agreement 
which  imposes  a  new  and  onerous  burden  on  the  defendant,  and 
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does  not  disclose  any  consideration  therefor  on  its  face,  presents  a 
sufficient  defense  to  an  action  based  thereon,  and  a  demurrer 
thereto  is  improperly  sustained. 

Id.— Bcfubiahoit  of  Contract. — It  is  not  in  the  power  of  one  of  the 
parties  to  a  contract  to  discharge  it  by  repudiating  it  Upon 
such  repudiation,  the  other  party  may  regard  it  as  discharged,  but 
not  the  party  in  fault. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 

Angeles  County.    Walter  Van  Dyke,  Judge. 
The  facts  are  stated  in  the  opinion. 

E.  H.  Lamme,  and  E.  E.  Millikin,  for  Appellant 

A  supplemental  contract  imposing  onerous  burdens  upon 
one  party  must  be  supporter  by  a  consideration.  (McCarty  v, 
Hampton  Bldg.  A89n.,  61  Iowa,  287;  Ayres  v.  Chicago  etc, 
R.  R.  Co.,  52  Iowa,  478;  Feterman  v.  Parker,  10  Ired,  474; 
Sweringen  v,  Hartford  Ins,  Co.,  52  S.  C.  309;  Oeer  v.  Archer, 
2  Barb.  420;  Smith  v.  Ware,  13  Johns.  257;  Vanderbilt  v. 
Schreyer,  91  N.  Y.  392;  Reynolds  v.  Nugent,  25  Ind.  328; 
Coleman  v.  Applegarth,  68  Md.  21* ;  Heim  v.  Butin,  109  Cal. 
600*;  Comstock  v.  Breed,  12  Cal.  286;  Brooks  v.  Johnson, 
122  Cal.  669.)  A  party  to  an  executory  contract  may  stop 
performance  by  an  explicit  direction,  and  thereby  subject 
himself  only  to  damages  for  its  breach.  (Danforth  v.  Walker, 
37  Vt.  244;  Gibbons  v.  Bente,  51  Minn.  499;  Collins  v.  Dela- 
porte,  116  Mass.  159;  Nebraska  City  v.  Nebraska  etc.  Coke 
Co.,  9  Neb.  339;  Clark  v.  Marsiglia,  1  Denio,  317* ;  Davis  v. 
Bronson,  2  N.  Dak.  300^ ;  GaftrieZ  r.  Akinsville  etc.  Brick  Co., 
57  Mo.  App.  520;  Colly er  v.  Moulton,  9  R,  I.  90»;  Heaver 
V.  Lanahan,  74  Md.  493.) 

Bicknell,  Gibson  &  Trask,  for  Respondent. 

The  agreement  was  supplemental  to  and  explanatory  of  the 
original  agreement,  which  was  merely  modified  before  perform- 
ance, and  is  supported  by  the  original  consideration.  {Latti- 

1 6  Am.  St.  Rep.  417.  4  33  Am.  St.  Bep.  783. 

a  60  Am.  St  Rep.  64.  S  98  Am.  Dec.  370. 

8  43  Am.  Dee.  670. 


July,  1900.]     Main  St.  etc.  Co.  v.  L.  A.  Trac.  Co.       303 

more  v.  Harsen,  14  Johns.  330;  Munroe  v.  Perkins,  9  Pick. 
298^;  Cjimmings  v,  Arnold,  3  Met.  489'';  Holmes  v,  Doane, 
9  Cush.  138;  Blood  v.  Enos,  12  Vt.  625® ;  Low  v.  Forbes,  18 
111.  569;  Gos8  v.  Nugent,  5  Barn.  &  Adol.  65;  Stead  v.  Daw- 
bet,  10  Ad.  A  E.  57.)  While  a  written  agreement  remains 
executory,  its  terms  may  be  altered  in  any  way  to  suit  the 
parties.  (Civ.  Code,  sec.  1698;  Hochstein  v.  Berghauser,  123 
Cal.  682,  686.) 

SMITH,  C. — The  action  was  brought  to  recover  money 
alleged  to  be  due  by  written  contract.  The  judgment  was  for 
the  plaintiff.  The  points  relied  on  for  reversal  are  insuffi- 
ciency of  the  complaint  and  of  the  findings,  and  error  in  sus- 
taining demurrers  to  two  affirmative  defenses  set  up  in  the 
answer.  In  the  view  we  take  of  the  case  it  will  be  unneces- 
sary to  consider  any  but  the  last  of  these  grounds. 

At  the  dates  hereinafter  mentioned  the  plaintiff  was  the 
owner  of  a  street  railroad  in  the  city  of  Los  A.ngeles  along 
Main  street ;  and  the  defendant  was  the  owner  of  a  franchise 
for  a  railroad  along  Third  street,  and  was  about  to  enter  upon 
the  construction  of  the  same ;  and  on  the  first  day  of  March, 
1895,  they  entered  into  a  written  contract  with  reference  to 
the  crossing  of  plaintiff's  road  by  that  of  defendant.  Third 
street,  it  will  be  understood,  does  not  cross  Main  directly, 
but  after  entering  it  from  the  east  follows  it  northward  to  a 
point  where  it  leaves  it  for  the  west. 

By  this  contract  plaintiff  granted  to  the  defendant  the 
right  to  construct,  maintain,  and  operate,  jointly  with  it,  the 
portion  of  its  railway  between  the  points  of  most  convenient 
connection  of  the  two  railroads  at  the  entrance  of  Third 
street  into  and  its  departure  from  Main  street,  together  with 
the  ''right  to  make  such  connections  and  crossings''  as  might 
be  necessary;  and  the  defendant  agreed  to  construct  over  the 
portion  of  Main  street  described  "a  good  and  sufficient  rail- 
road track  for  an  electric  road  in  place  and  stead  of  the 
tracks  (then)  located  on  Main  street,  and  also  to  erect  all 
necessary  electric  apparatus  along  said  Main  street  between 
the  points  named" ;  and  to  make  the  necessary  connections. 

•  20  Am.  Deo.  476. 
T37  Am.  Dec.  155. 
8  86  Am.  Dec.  363. 
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Afterward — ^July  13, 1895 — another  contract  was  executed 
by  the  parties— entitled  an  "agreement  supplennental  and  ex- 
planatory" of  the  fornier ;  w^herein  the  defendant  agreed,  "in 
the  event  of  (the  plaintiff)  electing  to  spread  its  tracks  to  a 
greater  distance  than  ....  eight  and  one-half  feet  from 
center  to  center  of  tracks,  to  pay  all  costs  and  expenses  inci- 
dent to  the  making  of  the  necessary  change  in  the  said  cross- 
ing to  conform  to  the  change  made  in  the  distance  between 
the  said  tracks." 

The  execution  of  these  contracts  is  alleged  in  the  com- 
plaint, and  copies  are  attached.  The  complaint  then  pro- 
ceeds to  allege  that  after  the  execution  of  the  latter  contract 
plaintiff  determined  .to  reconstruct  its  railroad  along  Main 
street,  including  the  part  of  the  street  described  in  the  agree- 
ment, and  in  doing  so  widened  or  spread  its  tracks  from 
eight  and  -one-half  feet  from  center  to  center  of  tracks  to 
eleven  feet;  and  that  the  cost  and  expenses  incident  to  mak- 
ing the  necessary  changes  in  said  crossing,  and  which  were 
thereon  neceasarily  expended,  was  the  sum  of  twelve  hundred 
and  sixty  dollars  and  two  cents;  and  prays  judgment  for 
that  sum. 

The  affirmative  defenses  set  up  in  the  answer — to  which 
demurrers  were  sustained — are:  1.  That  there  ivas  no  con- 
sideration for  the  supplemental  agreement;  and  2.  That,  be- 
fore the  work  referred  to  in  the  complaint  was  commenced, 
defendant  repudiated  the  supplemental  contract  and  notified 
plaintiff  to  that  effect. 

1.  In  the  former  defense  the  facts  alleged  are,  in  effect, 
that  the  defendant,  being  the  owner  of  a  franchise  from  the 
city  for  the  construction  and  operation  of  its  road,  made  with 
the  plaintiff  the  contract  of  March  1,  1895,  and,  in  accord- 
ance therewith,  was  on  or  about  July  13,  1895,  proceeding 
to  construct  its  railway  along  the  portion  of  Main  street  de- 
scribed in  the  contract,  when  plaintiff  demanded  of  it  the 
execution  of  the  supplemental  agreement  of  that  date,  which 
the  defendant  accordingly  executed;  that  there  was  no  con- 
sideration for  said  agreement ;  and  that  before  the  oommence- 
ment  of  the  work  alleged  in  the  complaint — which  was  done 
in  the  year  1897 — ^plaintiff  was  notified  that  defendant  ob- 
jected to  the  proposed  change,  and  would  not  pay  therefor. 
It  is  claimed  by  defendant  that  the  demurrer  to  this  defense 
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was  imprcFperly  sustained;  which  is  the  point  to  be  consid- 
ered. 

There  can  be  no  doubt  of  the  principle  contended  for  by 
the  appellant  that  an  agreement  adding  to  the  terms  of  an 
existing  agreement  between  the  same  parties,  and  by  which 
new  and  onerous  terms  are  imposed  upon  one  of  the  parties* 
without  any  compensating  advantage,  requires  a  considera- 
tion lo  support  it;  though  this,  of  course,  may  consist  either 
in  a  new  consideration  or  in  some  favorable  modification  of 
the  original  contract.  (McCarty  v.  Hampton  Bldg.  A$$n., 
61  Iowa,  287;  Ayres  v.  Chicago  etc.  R.  R.  Co.,  52  Iowa,  478; 
Feierman  v.  Parker,  10  Ired.  474;  Swearingen  v,  Hartford 
Ins.  Co.,  52  S.  C.  309;  Smith  v.  Ware,  13  Johns.  257;  Van- 
derbilt  v.  Schreyer,  91  N.  Y.  392 ;  Reynolds  v.  Nugent,  25 
Ind.  328.)  Aln  executory  contract  may,  indeed,  be  altered  or 

modified  by  the  parties.  (Civ.  Code,  sec.  1698.)  "But 

the  variation  of  a  contract  is  as  much  a  matter  of  contract 
as  the  original  agreement"  (Feterman  v.  Parker,  supra);  and 
a  contract  for  such  variation,  equally  with  other  contracts, 
requires  a  consideration.  (Anson  on  Contracts,  88  (68).)* 
There  is  an  exception  to  this  rule  provided  in  the  Code  of 
Civil  Procedure,  section  1697,  for  the  case  of  parol  contracts; 
but  this  has  no  application  to  written  contracts. 

In  this  case,  properly  speaking,  the  supplemental  agree- 
ment is  not  a  modification  or  alteration  of  the  original  con- 
tiact — which  remains  unaltered  and  unimpaired,  but  rather 
an  addition  to  it  of  a  new  and  onerous  obligation,  for  which 
there  is  no  compensation  either  in  the  release  of  previous 
obligations  or  in  a  new  consideration.  It  would  seem,  there- 
fore, directly  within  the  principle  announced. 

It  is  claimed,  however,  by  the  respondent's  counsel  that 
the  supplemental  agreement  is  declared  by  its  terms  to  be 
merely  "explanatory"  of  the  first ;  from  which  it  is  inferred 
that  it  was  in  fact  a  part  of  the  original  agreement,  though 
not  included  in  the  writing;  and,  undoubtedly,  could  this 
be  conclusively  inferred  from  the  language  used,  the  original 
consideration  would  be  sufficient  to  support  it.  But  the  use 
of  the  word  "explanatory"  cannot  be  regarded  as  conclusive 
on  this  point;  nor  was  the  defendant  precluded  by  this  rc- 
CXXIX.  Cal.~20 
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cital  from  showing  that  the  agreement  was  not  part  of  the 
original  contract,  and  consequently  that  there  was  in  fact  no 
consideration.  (Civ.  Code,  sees.  1614, 1616;  1  Greenleaf  on 
Evidence,  16th  ed.,  sees.  284,  304.)  Whether  there  was  or 
was  not  a  consideration  for  the  new  agreement  was  the  precise 
issue  raised  by  the  plea,  and  the  demurrer  should  therefore 
have  been  overruled. 

2.  With  regard  to  the  second  afiirmative  defense  tfad  de- 
murrer was  rightly  sustained.  It  is  not  in  the  power  of  one 
of  the  parties  to  a  contract  to  discharge  it  by  repudiating  it. 
Upon  such  repudiation,  the  other  party  may  regard  it  as 
discharged;  but  not  the  party  in  fault.  (Anson  on  Con- 
tracts, 363  (276)  et  seq.)  The  cases  cited,  though  some  of 
them  unguardedly  expressed,  relate  only  to  the  measure  of 
damages.    (Heaver  v.  Lanahan^  74  Md.  493,  and  cases  cited.) 

We  advise,  therefore,  that  the  judgment  be  reversed  and 
cause  remanded  for  further  proceedinga  in  accordance  with 
this  opinion. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

Harrison,  J.,  Garoutte,  J.,-  McFarland,  J. 


[Crim.  No.  644.    In  Bank.— July  21,  1900.] 
THE  PEOPLE,  Respondent,  v.  J.  W.  ARNETT,  Appellant. 


Cbiiohal  Law— Assattlt  with  IimifT  to  MuBDaa— Void  Vbuot— 

DlSOHABOX  OF  JUBT  WITHOUT  COITBENT-^SOPABDT— ACQUITTAL.— 

Under  an  information  charging  a  defendant  with  an  awault  with 
intent  to  commit  murder,  a  void  yerdict  for  an  aasanlt  with  a 
deadly  weapon,  an  offense  not  included  in  the  charge,  eonatitutes 
no  legal  reason  for  a  discharge  of  the  Jury  without  the  consent 
of  the  defendant;  and  in  case  of  such  discharge  appearing  to  have 
been  made  without  his  consent,  entered  upon  the  minutes  of  the 
court,  the  defendant  upon  a  second  trial  is  entitled  to  an  acquittal 
upon  a  plea  of  once  in  jeopardy  and  a  former  aoqoittaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.  F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  V.  Spencer,  and  H.  D.  Burroughs,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

G AROUTTE,  J.— The  defendant  was  tried  upon  an  infor- 
mation charging  assault  with  intent  to  commit  murder.  He 
was  convicted  of  the  crime  of  assault  with  a  deadly  weapon. 
Upon  appeal  to  this  court  it  was  held  that  the  verdict  was  a 
nullity,  as  the  oflPense  of  which  the  defendant  was  convicted 
was  not  an  oflPense  included  within  the  information  upon 
which  he  was  tried.  (People  v.  Arnett,  126  Cal.  680.)  Upon 
the  second  trial  the  defendant  was  convicted  of  the  oflfense 
charged  in  the  information ;  but  the  court  instructed  the  jury 
to  find  against  him  upon  his  plea  of  once  in  jeopardy  and  a 
former  acquittal.  He  now  claims  this  was  error  upon  the 
part  of  the  court,  and  that  the  proceedings  of  the  first  trial 
resulted  in  placing  him  in  jeopardy,  which  should  have  de- 
manded his  discharge  at  the  second  trial. 

It  was  held  upon  the  previous  appeal  that  the  verdict  ren- 
dered at  the  first  trial  was  a  nullity.  Indeed,  by  that  decision, 
the  case  after  verdict  stood  exactly  the  same  as  though  the 
verdict  had  been  one  declaring  the  defendant  guilty  of  the 
crime  of  robbery.  The  case  in  principle  is  similar  to  that  of 
People  V,  Curtis,  76  GaL  67.  The  defendant  has  been  in 
jeopardy  by  reason  of  the  first  trial  and  the  void  verdict 
rendered  therein,  and  is  now  entitled  to  his  discharge,  unless 
at  the  first  trial  he  consented  to  the  discharge  of  the  jury 
without  a  verdict,  and  thus  waived  the  jeopardy  which  had 
attached  to  him.  It  is  said  in  the  Curtis  case :  "The  verdict 
constituted  no  legal  reason  for  the  discharge  of  the  jury,  and, 
in  our  judgment,  if  they  were  discharged  without  consent 
of  the  defendant  (except  in  the  cases  specially  provided  for) 

it  operated  as  an  acquittal  of  the  defendant Under 

our  statute,  in  a  case  like  this,  the  consent  must  appear  on 
the  minutes  of  the  court." 
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In  this  case  the  jury  was  not  discharged  upon  any  of  the 
statutory  grounds,  and  we  find  no  consent  in  the  minutes 
upon  the  part  of  the  defendant  that  the  jury  might  he  dis- 
charged. In  the  Curtis  case  the  minutes  of  the  trial  court 
were  not  hefore  this  court,  but  in  this  case  the  minutes  are 
before  the  court,  and,  under  these  circumstances,  nothing  is 
to  be  presumed,  for  the  minutes  speak  for  themselves.  This 
i^  the  vital  diflference  between  tlie  two  cases. 

The  defendant  not  having  consented  to  the  discharge  of 
the  jury  at  the  previous  trial,  and  the  verdict  rendered  being 
a  nullity,  jeopardy  attached  to  him,  and  he  was  entitled  to 
plead  it  upon  his  second  trial.  I  pon  the  facts  and  the  law 
the  plea  was  a  good  one,  and  should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  is  remanded  with 
directions  to  the  trial  court  to  discharge  the  defendant. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  and  Temple, 
J.,  concurred. 


[S.  F.  No*.  1224,  1266.     Department  One.— Jul^  23,   1900.] 

HENRY  MELDE,  Respondent,  v.  JOIIN^REYNOLDS,  Ap- 
pellant. 

SETTma  A8n>E  Judgment — Failure  to  Attexd  Trial — Mistake  akd 
Excusable  Neglect — ^Abuse  of  Dih^rktion — Rfaersal  Upon  Ap- 
peal.— Where  it  is  made  to  appear  tluit  the  failure  of  the  defend- 
ant to  be  represented  at  the  trial  was  owing  to  the  mistake  and 
excu5iable  neglect  of  his  attorneya,  who  were  misled  as  the  re 
Rult  of  reasonable  inquiries,  the  exercise  of  the  discretion  of  the 
court  requires  it  to  set  aside  the  judgment  for  the  plaintiff;  and 
its  action  in  refusing  to  do  so  is  an  abuse  of  discretion,  and  will 
be  reversed  upon  appeal. 

Id. — Construction  of  Code — ^Remedial  Pro\ision. — Section  473  of 
the  Code  of  Civil  Procedure,  which  j)r()vides  tliat  "the  court  may, 
in  its  discretion,  after  notice  to  the  adverse  part}-,  upon  such  terms 
as  may  be  just,  relieve  a  party  or  his  legal  representative  from 
a  judgment,  order,  or  other  proceedings  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect,"  is  reme- 
dial, and  is  to  be  lilx^rally  construed,  under  section  4  of  the  same 
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code,  with  a  view  to  effect  its  objects  and  promote  justice.  It  is 
best  observed  by  disposing  of  causes  on  their  substantial  merits, 
rather  than  with  strict  regard  to  technical  rules  of  procedure. 

Id. — ExEBCiSE  OF  Discretion  of  Ck)UBT. — ^The  discretion  of  the  courc> 
under  section  473  of  the  Code  of  Civil  Procedure,  ought  always 
to  be  exercised  in  conformity  with  the  spirit  of  the  law,  and  so 
as  to  subserve,  rather  than  impede  or  defeat,  the  ends  of  justice, 
regarding  mere  technicalities  as  obstacles  to  be  avoided,  rather 
than  as  principles  to  be  made  effective  in  derogation  of  substan- 
tial right. 

Id, — Rights  of  Plaintiff — Compensation  fob  Damage. — ^The  plain- 
tiff, though  not  in  any  respect  chargeable  with  the  failure  of  the  de- 
fendant to  be  represented  at  the  trial,  and  though  his  attorneys 
made  all  reasonable  effort  to  secure  the  representation  of  the  de- 
fendant before  proceeding  with  the  trial,  cannot  claim  the  right 
to  enforce  the  judgment  rendered  in  his  favor  through  the  mistake 
and  excusable  neglect  of  the  defendant;  but  he  has  the  right  to 
be  compensated  for  the  damage  actually  sustained  by  him  at  the 
hands  of  the  defendant. 

Id. — Affidavit  of  Merits  bt  Attobnet — ^Verified  Answeb — Waiveb 
OF  Objection. — The  fact  that  an  affidavit  of  merits  was  made  by 
defendant's  attorney  in  the  excusable  absence  of  the  defendant  from 
the  state  is  not  ground  for  sustaining  an  order  refusing  to  vacate 
the  judgment,  wlieie  it  appears  that  the  verified  answer  of  the  de- 
fendant contradicting  all  the  averments  of  the  complaint  was  on 
file  before  the  trial,  and  where  it  does  not  appear  that  any  ob- 
jection upon  that  ground  was  made  in  the  court  below,  and  tlie 
motion  was  not  denied  upon  that  ground. 

Id. — 1*eb8onal  Affidavit  of  Merits  not  Jurisdictional. — ^An  affidavit 
of  merits  by  the  defendant  himself  in  person  is  not  a  jurisdic- 
tional requisite  for  granting  relief  under  section  473  of  the  Code 
of  Civil  Procedure,  and  may  be  dispensed  with,  if  the  court  ia 
otherwise  satisfied  that  the  application  is  meritorious,  and  is 
made  in  good  faith,  and  not  for  delay.  The  verified  answer  of 
the  defendant  on  file  may  be  considered  by  the  court  in  determin- 
ing the  question  of  merits  and  good  faith,  as  well  as  the  affidavit 
of  his  attorney. 

Id. — Further  Affidavit — Objection  of  Plaintiff — Continuance  of 
Heabing. — If  the  court  deems  a  further  affidavit  necessary,  or  the 
plaintiff  should  objeet  to  the  application  for  want  of  a  personal 
aDidavit  of  merits  by  the  defendant,  it  should  continue  the  hear- 
ing a  sufficient  time  to  enable  it  to  be  procured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  refusing 
to  vacate  the  judgment  and  denying  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Smith  &  Murasky,  and  William  J.  Herrin,  for  Appellant. 

Dom  &  Dorn,  and  Carson  &  Savage,  for  Respondent. 

HARRISON,  J. — Judgment  herein  was  rendered  in  favor 
of  the  phiintiff  and  against  the  defendant  April  23,  1897, 
and  was  entered  of  record  April  26th.  May  25th  the  defend- 
ant gave  notice  of  a  motion  to  vacate  and  set  aside  the  judg- 
ment, upon  the  ground  that  it  was  rendered  through  mis- 
take, inadvertence,  and  excusable  neglect  on  his  part,  accom- 
panying the  same  with  certain  aflSdavits  in  its  support.  At 
the  hearing  of  the  motion  counter-aflfidavits  and  other  docu- 
mentary evidence  were  presented  on  behalf  of  the  plaintiff, 
and  the  motion  was  denied.  From  this  order  the  defendant 
has  appealed. 

It  appears  from  the  bill  of  exceptions  that  the  complaint 
was  filed  in  May,  1889,  and  that  in  July  of  that  year  the 
defendant  filed  an  answer  denying  all  the  allegations  of  the 
complaint.  No  action  was  taken  by  either  party  tending  to 
bring  the  case  on  for  trial,  and  in  1890  it  was  dropped  from 
the  calendar  by  stipulation.  In  November,  1896,  the  attor- 
ney for  the  defendant  gave  notice  of  a  motion  to  dismiss 
the  action.  This  was  met  with  a  counter-motion  on  behalf 
of  the  plaintiff  to  set  the  cause  for  trial.  Both  motions  were 
heard  at  the  same  time,  and  the  court  denied  the  motion  to 
dismiss  and  set  the  action  down  for  trial  for  April  23,  1S97 
— that  day  being  agreed  upon  by  the  attorneys  for  both 
parties.  A  few  days  prior  to  that  date  Mr.  Shadbournc, 
the  attorney  for  the  defendant,  informed  him  of  these  facts, 
and  on  the  following  day  the  defendant  visited  him  at  his 
office  and  upon  expressing  dissatisfaction  at  his  course  Mr. 
Shadbournc  suggested  that  he  get  another  attorney,  which 
he  said  he  would  do,  and  Mr.  Shadboume  thereupon  gave 
him  the  papers  in  the  cause.  The  defendant  thcreuix)!! 
cnii)l()yed  Messrs.  Smith  and  Murasky  as  his  attorneys,  and 
on  the  next  day  Mr.  Murasky  instructed  his  managing  clerk 
to  ascertain  what  proceedings  had  been  taken  in  the  case, 
and  was  informed  by  him,  after  such  examination  had 
}>een  made,  that  the  action  was  pending  in  Department  No. 
4  of  the  superior  court,  and  that  a  motion  to  set  the  cause 
fi>r  trial  had  been  granted,  but  that  the  date  for  said  trial 
was  not  contained  in  the  records  of  the  case.    Mr.  Murasky 
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then  inqmred  of  the  clerk,  and  also  of  the  judge  of  that 
department,  upon  what  day  the  trial  of  the  cause  had  been 
set,  and  was  mformed  by  each  of  these  officers  that,  as  the 
cause  did  not  appear  upon  the  calendar  for  any  date,  it 
would  not  be  reached  for  trial  for  at  least  three  months. 
He  thereupon  informed  the  defendant  that  there  was  no 
likelihood  of  a  trial  being  had  for  several  months,  and  on 
the  21st  of  April  the  defendant  left  San  Francisco  for  Japan. 
When  the  action  was  originally  brought  it  was  assigned  to 
Department  No.  4,  and  has  subsequently  been  transferred 
to  Department  No.  5,  but  Mr.  Murasky  had  no  knowledge 
of  such  transfer  until  after  the  judgment  had  been  rendered. 
On  the  23d  of  April  no  appearance  was  made  in  behalf  of 
the  defendant,  and  the  cause  was  tried  and  judgment  ren- 
dered in  favor  of  the  plaintiff. 

When  these  facts  were  made  to  appear  to  the  court  a 
proper  exercise  of  its  discretion  required  it  to  set  aside  the 
judgment.  (See  Dougherty  v.  Nevada  Bank,  68  Cal.  275 ; 
Orady  v.  Donahoo,  108  Cal.  211.)  Section  473  of  the  Code 
of  Civil  Procedure  provides :  "The  court  may,  in  its  discre- 
tion, after  notice  to  the  adverse  party,  upon  such  terms  as 
may  be  just,  relieve  a  party  or  his  legal  representative  from 
a  judgment,  order,  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect.'' This  is  a  remedial  provision,  and  under  the  terms  of 
section  4  of  the  same  code,  which  require  it  to  be  liberally 
(construed  with  a  view  to  effect  its  objects  and  promote  jus- 
tice, is  best  observed  by  disposing  of  causes  upon  their  sub- 
stantial merits,  rather  than  with  strict  regard  to  technical 
rules  of  procedure.  The  discretion  of  the  court  ought  al- 
ways to  be  exercised  in  conformity  with  the  spirit  of  the 
law,  and  in  such  a  manner  as  will  subserve  rather  than 
impede  or  defeat  the  ends  of  justice,  regarding  mere  techni- 
calities as  obstacles  to  be  avoided  rather  than  as  principles  to 
which  effect  is  to  be  given  in  derogation  of  substantial  right. 
{Roland  v,  Kreyenhagen,  18  Cal.  455;  Bailey  v.  Taaffe, 
29  Cal.  424;  WaUon  v.  San  Francisco  etc.  R.  R,  Co.,  41  Cal' 
17.) 

That  the  failure  of  the  defendant  to  be  represented  at  the 
trial  and  the  rendition  of  judgment  against  him  in  hi^  ab- 
sence was  the  result  of  a  mistake  must  be  conceded,  and  ii^ 
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may  be  conceded  that  this  mistake  was  owing  to  neglect; 
but  if  the  neglect  was  under  the  circumstances  excusable,  he 
was  entitled  under  the  provisions  of  this  section  to  be  relieved 
therefrom.  His  absence  was  not  owing  to  any  neglect  on 
his  part,  inasmuch  as  he  had  been  advised  by  Mr.  Murasky 
that  the  cause  could  not  be  tried  for  several  months.  It  is 
true  that  the  day  upon  which  it  was  called  for  trial  had 
been  agreed  to  by  his  attorney,  Mr.  Shadboume,  and  al- 
though he  was  technically  bound  by  the  acts  of  his  attor- 
ney, and  chargeable  with  knowledge  of  the  fact  that  that  day 
had  been  fixed  for  the  trial,  it  is  not  claimed  that  Mr.  Muras- 
ky knew  of  what  Mr.  Shadbounie  had  agreed  to,  and  if  this 
ignorance  was  excusable,  the  provisions  of  the  al)0ve  section 
are  applicable.  The  purpose  of  this  section  is  to  enable 
courts  to  relieve  a  party  from  the  consequences  of  enforc- 
ing the  strict  and  technical  rules  of  procedure,  by  applying 
such  equitable  rules  in  any  individual  case  as  will  do  jus- 
lice  between  the  litigants.  Neither  is  it  sufficient  to  say 
that  by  a  diligent  examination  Mr.  Murasky  could  have 
learned  that  the  cause  had  been  set  for  trial  on  the  23d  of 
April.  What  the  court  was  called  upon  to  ascertain  when 
this  application  for  relief  was  made  was  whether  his  faihire 
to  learn  that  fact  was  under  the  circumstances  excusable,  or 
was  the  result  of  carelessness  or  inattention.  When  it  ap- 
peared that  he  had  in  good  faith  made  an  earnest  effort  to 
ascertain  the  condition  of  the  cause,  and  had  availed  him- 
self of  such  means  as  would  be  ordinarily  employed,  but 
was  misled  thereby,  he  could  justly  claim  that  his  mistake 
was  not  the  result  of  negligence.  To  hold  that  notwithstand- 
ing all  his  efforts  a  party  is  bound  by  the  result  of  any 
mistake  which  is  made  in  the  prosecution  or  defense  of  his 
cause,  would  deprive  him  of  the  verj'  remedy  which  section 
473  is  intended  to  provide.  Mr.  Murasky  had  intrusted  the 
exaniination  of  the  records  to  his  managing  clerk,  whose  ca- 
paxrity  is  not  impugned,  and  the  court  could  not  fail  to  rec- 
ognisse  the  fact  that  the  details  of  a  law  office  in  extensive 
practice  are  greatly  under  the  supervision  of  a  managing 
clerk,  and  that  the  attorney  is  dependent  upon  him  for  infor- 
mation as  to  the  condition  of  the  causes  in  bis  office.  When 
Mr.  Murasky  was  informed  by  his  clerk  that  the  cause  was 
pending  in  Department  No.  4,  and  that  a  motion  to  set  the 
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cause  for  trial  had  been  granted,  but  that  the  records  did  not 
show  the  date  for  which  the  trial  was  set,  he  sought  to  ascer- 
tain this  date  from  the  clerk  of  that  department,  and  also 
from  the  judge  thereof,  and  when  informed  by  both  of  these 
officers  that  the  cause  would  not  be  reached  for  trial  for  at 
least  three  months,  he  could  not  be  charged  with  neglect  in 
accepting  their  statements  as  correct  and  acting  accordingly. 
The  fact  that  the  columns  of  the  "Daily  Law  Journal" 
showed  that  the  cause  was  set  for  trial  in  Department  No.  5 
for  April  23d  is  not  sufficient  to  establish  neglect  on  his 
part.  The  copy  of  the  complaint  which  the  defendant 
handed  him  indicated  that  when  the  action  was  commenced 
it  wos  assigned  to  Department  No.  4,  and  his  clerk  had  in- 
formed him  that  it  was  still  pending  in  that  department. 
Under  these  circumstances  his  failure  to  observe  this  pub- 
lication in  the  "Journal"  is  not  attributable  to  any  neglect. 
We  are  of  the  opinion  that  the  facts  presented  in  behalf  of 
the  defendant  established  an  ample  excuse  for  his  failure  to 
be  represented  at  the  trial,  and  that  the  court  should  have 
granted  his  application. 

It  is  not  claimed  that  the  plaintiff  was  chargeable  in  any 
respect  with  the  defendant's  failure  to  be  represented  at 
the  trial.  On  the  contrary,  it  appears  that  the  plaintiff's 
attorneys  made  all  reasonable  effort  to  secure  his  presence 
before  proceeding  therein.  The  plaintiff,  however,  cannot 
claim  the  right  to  enforce  a  judgment  which  was  rendered 
in  his  favor,  by  reason  of  a  neglect  on  the  part  of  the  defend- 
ant which  in  the  eye  of  the  law  is  excusable.  He  has  the 
right  to  be  compensated  for  the  damage  which  he  has  sus- 
tained at  the  hands  of  the  defendant;  but  if  the  defendant 
has,  without  any  fault  on  his  part,  been  prevented  from  pre- 
senting his  defense,  it  is  but  simple  justice  that  he  should 
have  an  opportunity  therefor.  If  it  had  been  made  to  ap- 
pear that  the  plaintiff  would  thereby  be  subjected  to  addi- 
tional expense,  or  that  any  loss  or  damage  would  result  from 
granting  the  defendant's  motion,  the  court  could  indemnify 
him  by  making  the  order  "upon  such  terms  as  may  be  just." 
No  showing  was  made  on  his  behalf,  however,  that  he  would 
be  injured  by  setting  the  judgment  aside  in  any  respect 
other  than  by  the  delay  and  inconvenience  of  a  second  trial, 
and  for  all  this  he  could  be  compensated  by  the  terms  which 
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the  court  would  impose  as  the  condition  of  making  the  order. 
The  trial  of  the  cause  had  been  delayed  for  nearly  eight  years 
since  it  had  been  at  issue,  and  it  cannot  be  assumed  that  the 
plaintiff  would  be  greatly  prejudiced  by  a  few  weeks'  addi- 
tional delay. 

It  is  urged  by  the  respondent  that  the  order  should  be  af- 
firmed upon  the  ground  that  a  proper  affidavit  of  merits 
was  not  presented  to  the  court — ^the  affidavit  presented  being 
made  by  Mr.  Murasky,  and  not  by  defendant.  It  does  not 
appear  that  this  objection  was  made  in  the  court  below,  nor 
did  the  court  deny  the  application  upon  this  ground,  and 
we  are  of  the  opinion  that,  under  the  circumstances  shown, 
the  court  would  not  have  been  authorized  to  do  so.  Upon 
the  advice  of  his  attorney  that  the  cause  would  not  be  tried 
for  several  months,  given  under  circumstances  sufficient  to 
exonerate  him  from  all  charge  of  neglect,  the  defendant  had 
left  the  state  on  the  21st  of  April  for  Japan,  and  at  the  time 
the  application  was  made  was  absent  from  the  state,  and  thus 
prevented  from  presenting  an  affidavit  made  by  himeslf.  An 
affidavit  of  merits  made  by  the  defendant  in  person  is  not  a 
jurisdictional  element  for  granting  relief  under  this  section, 
and  in  a  case  like  the  present  may  be  dispensed  with  if  the 
court  is  otherwise  satisfied  that  the  application  is  meritorious 
and  is  made  in  good  faith,  and  not  merely  for  delay.  The 
verified  answer  of  the  defendant  contradicting  all  the  aver- 
ments of  the  complaint  was  on  file,  and  could  be  considered 
by  the  court  for  the  purpose  of  determining  this  fact.  (See 
Fuhveiler  v.  Hog's  Back  etc,  Min.  Co.,  83  Cal.  126;  Jfer- 
chants'  Ad-Sign  Co.  v.  Los  Angeles  Bill  Posting  Co.,  128  Cal. 
619.)  The  court  had  before  it  also  the  affidavit  of  Mr.  Muras- 
ky,  and  in  addition  thereto  could  take  into  consideration  the 
evidence  that  had  been  presented  on  behalf  of  the  plaintiff 
at  the  time  the  judgment  was  rendered.  Under  these  circum- 
stances it  was  authorized  to  hold  that  a  further  affidavit  from 
the  defendant  was  not  necessary.  If  it  had  deemed  a  further 
affidavit  requisite,  or  if  the  plaintiff  had  made  objection  to 
the  application  on  this  ground,  it  should  have  continued  the 
hearing  a  sufficient  time  to  enable  it  to  be  procured. 

2.  After  the  court  had  denied  the  defendant's  motion  to 
set  a^ide  the  judgment,  he  moved  for  a  new  trial  upon  the 
ground  of  accident  and  surprise  which  ordinary  prudence 
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could  not  have  guarded  against,  and  filed  certain  affidavits 
in  support  of  his  motion.  Counter-affidavits  were  filed  on 
behalf  of  the  plaintiff,  and  the  court  denied  the  motion. 
From  this  order,  and  also  from  the  judgment,  the  defendant 
has  also  appealed,  and  the  record  of  this  appeal  is  presented 
in  case  S.  F.  No.  1256. 

Inasmuch  as  we  hold  that  the  court  should  have  granted 
the  defendant's  motion  to  set  aside  the  judgment,  the  order  to 
be  made  in  pursuance  of  our  judgment  reversing  its  action 
will  render  the  motion  for  a  new  trial  and  the  action*  of  the 
court  thereon  of  no  moment,  and  the  necessity  of  considering 
the  appeal  therefrom  is  therefore  obviated. 

The  order  appealed  from  in  S.  F.  No.  1224  is  reversed, 
and  the  superior  court  is  directed  to  enter  an  order  as  of 
June  25, 1897,  setting  aside  and  vacating  the  judgment  there- 
tofore entered,  and  restoring  the  cause  to  its  calendar  for 
trial.  Case  No.  1266  is  also  remanded  for  further  proceed- 
ings 

Van  Dyke,  J.,  and  Garoutte,  J.,  ooncarred 

Hearing  in  Bank  denied. 


[S.  F.  No.  1968.    Department  Ona^-July  23,  1900.] 

H.  J.  HIPPEN,  Respondent,  v.  A.  B.  FORD  et  al.,  Appel- 
lants. 

MAirDAinrS— LiQUOB    LiOENSB— Ck)KFLIANOI    WITH    QlDIIfAHGB— IlTBUr- 

FiOQENT  SHOwnTG — Tknmeb — ^Demaitd. — ^A  mandamu9  cannot  be  sus- 
tained to  compel  the  issuance  of  a  liquor  license  by  municipal 
authorities,  where  there  is  no  sufficient  evidence  of  the  petition- 
er's compliance  with  the  requirements  of  the  municipal  ordinance 
providing  for  the  issuance  of  such  licenses,  or  tending  to  prove 
a  tender  by  him  of  the  money  required  for  the  license,  and  where 
there  is  neither  averment,  proof,  nor  finding  of  a  demand  by 
him  for  the  license,  or  of  facts  showing  that  such  demand  would 
have  been  of  no  avail. 

Id. — BuBDEN  OF  Pboof — Findings  Agauist  Evidbngk— Affkait— Re- 
VEBSAL  OF  JuDOiCENT. — ^Tho  burdou  of  proving  that  the  petitioner 
complied  with  the  law,  and  took  all  the  necessary  steps  required 
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to  make  it  the  duty  of  the  municipal  board  to  issue  the  lioenae,  is 
upon  the  petitioner;  and  if  findingn  of  such  compliance  are  not 
sustained  by  the  evidence,  a  judgment  in  his  favor  granting  a  writ 
of  mandate  must  be  reversed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Charies  N.  Kirkbride,  and  George  C.  Ross,  for  Appellants. 

Charles  G.  Nagle,  for  Respondent. 

COOPER,  C. — This  proceeding  was  brought  for  the  pur- 
pose of  obtaining  a  writ  of  mandate  to  compel  the  defend- 
ants, in  their  official  capacity  as  the  board  of  trustees  of  the 
city  of  San  Mateo,  to  issue  a  license  to  petitioner  for  the  sale 
of  liquors  at  retail  within  said  municipal  corporation.  After 
trial  judgment  was  entered  in  favor  of  petitioner  that  the 
writ  issue  as  prayed  for.  This  appeal  is  from  the  judgment 
upon  the  judgment-roll  and  a  bill  of  exceptions.  It  appears 
from  the  record  that  the  court  below  excluded  all  evidence 
except  evidence  of  what  was  done  by  petitioner  in  presenting 
his  application  to  the  defendants,  and  as  to  the  action  of  the 
defendants  in  their  official  capacity  in  relation  thereto.  It 
nmst  therefore  appear  that  the  petitioner  compUed  with  the 
law,  and  took  all  the  necessary  steps  required  in  order  to 
show  that  it  was  the  duty  of  defendants  to  issue  the  license. 
The  burden  of  proving  all  the  facts  in  issue  necessary  to  make 
it  the  duty  of  defendants,  as  a  board,  to  issue  the  license  was 
upon  petitioner.  The  petitioner  alleges  that  in  making  the 
application  he  duly  complied  with  all  the  laws,  rules,  ordi- 
nances, and  regulations  of  said  municipality,  and  performed 
all  and  every  requirement  necessary  under  and  by  virtue  of 
said  laws,  ordinances,  rules,  and  regulations.  The  court 
found  in  the  language  of  the  pleading  that  the  petitioner  in 
making  his  application  duly  complied  with  all  the  laws,  or- 
dinances, rules,  and  regulations  of  said  city,  and  performed 
all  the  acts  required  of  him  to  be  performed  under  such  laws, 
rules,  and  ordinances.  Conceding  that  this  finding  is  suffi- 
cient, and  that  it  is  a  finding  of  facts  and  not  of  conclusions 
of  law,  it  is  not  supported  by  the  evidence. 
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The  ordinance  of  the  city  introduced  by  petitioner,  and 
upon  which  he  relies,  requires  that  each  applicant  for  a  li- 
cense shall  cause  to  be  published  in  a  newspaper  published  in 
the  city  of  San  Mateo^  for  not  less  than  three  successive  issues 
of  said  newspaper  immediately  preceding  any  regular  meet- 
ing of  said  board  at  which  the  application  will  be  made,  a 
notice  that  the  applicant  will  apply  at  such  regular  meeting 
for  a  permit  to  obtain  a  license.  The  ordinance  further 
prescribes  the  form  of  the  notice,  and  that  proof  of  the  due 
publication  thereof  must  be  made  by  the  affidavit  of  the  pub- 
lisher. There  is  njothing  in  the  record  to  show  that  such 
notice  or  any  notice  was  published  in  any  paper,  or  that 
any  proof  was  made  by  affidavit  or  otherwise  of  any  publi- 
cation in  any  manner  of  such  notice.  The  ordinance  further 
provides,  as  a  condition  upon  which  the  license  shall  be 
issued,  that  the  applicant  shall  accompany  his  application 
with  a  good  and  sufficient  bond  in  the  penal  sum  of  one 
thousand  dollars,  containing  certain  prescribed  conditions, 
with  two  sureties,  each  of  whom  shall  be  a  resident  and  free- 
holder of  said  city  of  San  Mateo,  and  neither  of  whom  shall 
be' an  applicant  for  nor  a  holder  of  any  permit  or  Ucense 
under  the  ordinance;  and  that  such  bond  shall  be  subject  to 
the  approval  or  rejection  of  the  chairman  of  the  board  of 
trustees,  and  shall  not  be  approved  unless  such  chairman 
shall  deem  each  of  the  sureties  thereon  sufficient  for  the  whole 
penal  sum  of  said  bond.  The  bond  introduced  in  evidence 
does  not  appear  to  have  been  approved  by  the  chairman  of 
the  board  or  by  anyone  else.  Neither  is  there  any  evidence 
in  the  record  tending  to  show  that  the  sureties  in  the  bond 
possessed  the  qualifications  required  by  the  ordinance,  or  that 
any  request  was  made  of  the  chairman  to  approve  the  bond. 
It  is  alleged  in  the  complaint  and  found  by  the  court  that 
petitioner  tendered  to  defendants  the  sum  of  thirty  dollars, 
the  amount  due  for  a  license,  under  the  ordinance.  There  is 
no  evidence  in  any  manner  tending  to  prove  such  tender. 
There  is  no  allegation  in  the  petition,  nor  finding  by  the 
court,  that  the  petitioner  demanded  of  defendants  that  a 
license  be  issued  to  him.  It  was  necessary  to  prove  that  a 
demand  was  made  of  defendantB  to  issue  the  license,  or,  in 
case  no  demand  was  made,  it  was  necessary  to  allege  and 
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prove  facts  showing  that  such  demand  would  have  been  of  no 
avail. 

The  judgment  should  be  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  allow  petitioner  to 
amend  his  petition  if  so  advised. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  allow  petitioner  to  amend  his  petition, 
Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[L.  A.  "So.  605.    Department  Two. — July  24^  1900.] 

ELIZABETH  MURRAY,  Respondent,  v.  LAURENT 
ETCIIEPARE  et  al.,  Defendants.  iJlARlA  E.  C.  DE 
LEONIS,  Appellant. 

FOBECLOSUBE  OF   MOBTGAOE — HOSTIIX   TiTLB  NOT  TO  BB  LmOATCD. — ^Ih 

an  action  to  foreclose  a  mortgage,  a  title  asserted  which  is  para- 
mount and  hostile  to  that  both  of  the  mortgagor  and  mortgagee 
cannot  be  litigated,  but  must  be  asserted  in  a  different  action. 

Id. — Cboss  Complaint — Conveyancb  Pbocxjbed  by  Fbaud  of  Mobt- 
OAOOB — ^Knowixdoe  OF  MoBTGAQEB — Injuhction. — A  CToas-com- 
plaint  of  a  defendant  in  such  action,  who  was  a  former  owner 
of  the  mortgaged  premises,  averring  that  the  conveyance  made 
to  the  mortgagor  was  procured  by  fraud  and  false  representa- 
tions on  his  part,  and  that  these  facts  were  known  to  the  plain- 
tiff when  the  mortgage  was  taken,  and  praying  for  an  injunction 
to  restrain  the  foreclosure  of  the  mortgage,  asserts  a  paramount 
and  hostile  title,  and  should  not  be  permitted  to  be  filed. 

Id.— Insufficient  Ans web— Judgment  Upoh  PLBADnros. — ^Where  tlie 
facts  averred  in  the  cross-complaint  are  also  set  forth  in  the 
answer  of  the  same  defendant,  they  constitute  no  defense  to  the 
action  of  foreclosure,  and  judgment  is  properly  rendered  for  the 
plaintiff  upon  the  pleadings  foreclosing  the  mortgage  for  the 
amount  found  to  be  due. 

Id.— Form  and  Effect  of  Decbeb  of  Fobeclosube— Adyebsb  Title  not 
Affected. — ^A  decree  of  foreclosure  is  in  better  form  when  it  ex- 
pressly saves  all  paramount  and  hostile  rights  asserted  by  a  de- 
fendant; but  the  absence  of  such  form  is  not  material,  as  the 
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decree,  no  matter  what  its  terms  may  be,  has  no  effect  whatever 
upon  a  paramount  and  adverse  title  or  estate. 

Id.— Adverse  Equitable  Estates.— The  principle  that  adverse  titles 
cannot  be  litigated  in  a  foreclosure  suit,  and  are  not  affected 
by  the  deeres  of  foredosnre,  applies  as  well  to  advene  s^oitable 
estates  as  to  adyerse  legal  estates. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Luden  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtb 

Dunnigan  &  Dunnigan,  for  Appellant 

Horace  Bell,  and  George  H.  Smith,  for  Respondent 

McFARLAND,  J. — Action  to  foreclose  a  mortgage  ex- 
ecuted February  12, 1896,  by  defendant  Etchepare  to  plain- 
tiff. Leonis  was  made  a  party  defendant  upon  the  averment 
that  she  claimed  some  interest  in  the  mortgaged  premises 
''subsequent  to  and  subject  to  the  lien  of  the  plaintiff's  mort- 
gage.'' Etchepare  suffered  default  Leonis  answered,  aver- 
ring that  she  was  the  owner  of  the  premises  on  and  prior  to 
July  31, 1894,  and  on  that  day  conveyed  the  same  to  defend- 
ant Etchepare;  that  the  conveyance  to  the  latter  was  pro- 
cured by  fraud,  false  representations,  etc.,  and  that  these  facts 
were  known  to  plaintiff  when  she  took  the  mortgage.  She 
also  presented  a  cross-complaint,  in  which  she  set  up  these 
facts  and  prayed  that  plaintiff  be  restrained  from  foreclos- 
ing the  mortgage,  etc.;  but  the  court  refused  to  allow  the 
same  to  be  filed.  Judgment  was  then  rendered  on  the  plead- 
ings, foreclosing  the  mortgage  for  the  amoimt  found  to  be 
due.  Leonis  appeals  from  the  judgment  These  rulings  of 
the  court  below  were  correct,  and  we  see  no  reason  for  re- 
versing the  judgment  The  title  asserted  by  appellant  to  the 
mortgaged  premises  was  paramount  and  hostile  to  that  of 
both  the  mortgagor  and  mortgagee,  and  it  has  been  definitely 
established  here  that  such  a  title  cannot  be  litigated  in  an 
action  to  foreclose  a  mortgage.  {San  Francueo  v.  Lawton, 
18  Cal.  474*;  Croghan  v.  Minor,  53  Cal.  15;  Masrlow  v.  Bar- 
lew,  53  Cal.  456;  Ord  v.  Bartlett,  83  Cal.  428;  Cody  v.  Bean, 
93  Cal.  578;  Sichl&r  v.  Look,  93  CaL  608, 609.)  Theruleisnot 
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affected  by  the  cases  of  Houghton  v.  Allen,  75  Cal.  102, 
Hewlett  V.  PilcheY,  85  Cal.  542,  and  Randall  v.  Duff,  79  Cal. 
115.    In  the  Houghton  case  it  appears  from  the  briels  that 
the  parties  did  not  raise  the  question  here  involved— evi- 
dently because  they  wanted  other  important  matters  touching 
their  property  rights  definitely  determined  in  that  action; 
and  the  court  did  not  see  fit.  itself  to  raise  a  question  which 
the  parties  had  ignored.    But  the  court,  in  its  opinion,  re- 
stated the  rule  by  saying  "the  rights  only  of  those  who  hold  or 
claim  under  the  mortgagor  can  be  determined  in  an  action 
to  foreclose  a  mortgage ;  a  title  claimed  adversely  to  the  mort- 
gagor cannot  be  thus  litigated" — citing  authorities  above  re- 
ferred to.    In  the  Hewlett  case  the  question  decided  was  one 
of  evidence,  and  there  is  no  reference  in  the  case  to  the  point 
here  involved.    Moreover,  the  fact  that  the  defendant  there 
had  succeeded  to  the  title  of  the  mortgagor  by  a  judgment 
rendered  subsequently  to  the  mortgage  was  probably  the  rea- 
son why  the  point  involved  in  the  case  at  bar  was  not  made  in 
that  case.    Randall  v.  Duff,  »upra,  was  a  different  case  from 
the  one  at  bar.    That  action  was  brought  by  a  purchaser 
under  a  foreclosure  sale  to  quiet  title  against  the  owner  of 
the  mortgaged  premises,  whose  attorney  in  fact  had,  without 
authority,  conveyed  the  land  in  the  owner's  name  to  the 
mortgagor.    It  was  not  an  action  to  foreclose  a  mortgage;  and 
the  question  involved  was  the  right  of  the  defendant  to  re- 
deem.   Before  the  action  to  foreclose — ^under  which  plaintiff 
claimed — had  been  commenced,   the  defendant  had  com- 
ineneed  an  action  to  set  aside  the  deed  of  his  attorney,  of 
which  action  plaintiff  had  notice;  and  it  was  this  fact,  to- 
gether with  other  circumstances,  that,  as  the  court  said, 
^'entitled  William  Duff  [the  defendant]  to  be  made  a  party 
to  the  foreclosure  suit,  and  that  his  right  to  redeem  could  not 
otherwise  be  barred."  The  theory  was  that  William  Duff  was, 
under  the  facts,  substantially  in  the  position  of  a  subsequent 
grantee,  or  that  he  was  himself  really  the  mortgagor;  other- 
vnse  he  need  not  have  relied  on  his  "right  to  redeem" — 
which  was  the  question  in  the  case.    If  he  had  been  in  the 
position  of  one  holding  the  paramount  title  adversely  to  both 
mortgagee  and  mortgagor,  that  title  would  have  been  tin- 
affected  by  the  foreclosure. 
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The  judgment  in  the  case  at  bar  would  have  been  in  bet- 
ter form  if  it  had  expressly  saved  all  the  rights  of  appellant 
which  are  paramount  and  adveise  to  those  of  the  mortgagor 
and  mortgagee,  as  was  ordered  in  Ord  v.  Bartlett,  supra,  and 
Cody  V.  Bean,  mipra;  but  as  it  has  been  so  clearly  declared 
by  this  court  that  a  decree  of  foreclosure,  no  matter  what  its 
terms  may  be,  has  no  effect  on  a  paramount  title,  we  do 
not  deem  it  necessary  to  order  the  judgment  modified  in  that 
respect  in  the  case  at  bar.  In  Sichler  v.  Look,  mpra,  the 
court,  speaking  of  a  defendant  who  was  alleged  in  the  fore- 
closure suit  to  claim  some  interest  in  the  mortgaged  prem- 
ises, says:  "A  sale  of  the  mortgaged  premises  under  the  judg- 
ment entered  against  him  by  default  will  be  limited  in  its 
effect  to  the  rights  acquired  therein  by  him  subsequent  to 
the  mortgage,  irrespective  of  the  character  of  the  averment'' 
— citing  cases.  It  is  proper  to  make  such  a  person  defendant 
in  a  foreclosure  suit,  and  "the  character  of  his  interest  is 
immaterial  to  the  plaintiff,  and  need  not  be  set  forth  in  the 
complaint."  (Sichler  v.  Look,  supra,  and  cases  there  cited.) 
Such  a  defendant,  if  he  have  an  interest  subject  to  the  mort- 
gage, can  appear,  if  he  so  desires,  and  have  such  interest 
protected  or  enforced  by  the  judgment.  If  his  title  be  a 
paramount  one  it  will  not  be  affected  by  a  foreclosure  whether 
he  appear  or  not;  but  if  he  undertakes  to  set  up  such  para- 
mount title  it  will  not  be  litigated  in  the  action.  In  such 
case  the  plaintiff  could  successfully  demur  to  the  answer, 
which  was  done  in  Ord  v.  Bartlett,  supra^  or  could  dismiss 
the  action  as  to  the  adverse  claimant ;  but  in  no  event  would 
the  decree  of  foreclosure  affect  the  paramount  and  adverse 
title.  There  is  no  reason  why  the  principle  does  not  apply 
to  an  equitable  paramount  title  as  well  as  to  a  legal  one. 
In  Croghan  v.  Minor,  supra,  the  court  said :  "It  is  manifest 
that  those  claiming  either  legal  or  equitable  estates  adversely 
to  that  of  the  mortgagor  are  not  proper  parties  to  such  a 
proceeding." 

There  is  no  ground  for  making  this  case  an  exception  to 
the  rule.  If  the  law  permitted  it,  any  other  kind  of  an  ad- 
verse and  paramount  claim  could  be  litigated  in  a  foreclosure 
suit,  as  well  as  the  one  sought  to  be  litigated  in  the  case  at 
bar;  and  if  the  law  be  violated  in  one  case,  exceptions  would 
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soon  so  darken  the  definitely  established  rule  as  to  throw 
the  whole  matter  into  doubt  and  confusion.  ''Such  titles  must 
be  settled  in  a  different  action."  (Ord  v.  Bartlett,  supra.) 
It  appears^  incidentally,  that  appellant  has  already  com- 
menced such  an  action;  and  in  that  action  her  rights  can  h 
fully  protected  and  enforced. 
The  judgment  is  affirmed. 

Temple,  J.,  and  HenshaWi  J.,  concurred. 


[8.  F.  No,  1201.    Department  Two.--July  24,  1900.] 

FRITZ  KRUG  et  al.,  Respondents,  v.  F.  A.  LUX  BREW- 

ING  COMPANY,  Api)ellantfl. 

FmoniGS — SuPFOBT  or  Judomknt — ^iNDEcisn'E  Refcrenob  to  Puead- 
ING8. — ^Where  the  answer  oontains  both  denials  and  affiimative  aUe- 
gations  of  matter  of  defense,  findings  that  all  of  the  allegations  of 
the  complaint  are  true,  and  that  all  of  the  allegations  of  the 
answer,  so  far  as  they  are  inconsistent  with  the  allegations  of 
the  complaint,  are  not  true,  cannot  support  a  judgment  for  the 
plaintiff.  Such  findings  leave  it  undecided  what  allegations  of 
the  answer  are  inconsistent  with  the  allegations  of  the  complaint. 

Id.— DuTT  or  Lowxb  Goubt — ^FmoiNos  not  Made  Upon  Afpbal. — It 
is  the  duty  of  the  lower  court  to  make  its  findings  certain  and 
decisive;  and  this  court  wiU  not  assume  the  function  of  deter- 
mining for  the  first  time  upon  appeal  what  allegations  are  true 
or  false,  either  by  reference  to  the  testimony  or  by  reference  to 
other  facts  found. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otto  Turn  Suden,  for  Appellant 

Hotaling  &  Spencer,  for  Respondents. 

McFARLAND,  J. — ^This  action  is  based  on  a  promissory 

note  alleged  to  have  been  made  by  the  corporation  defend- 
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ant  to  the  plaintiffs.  The  answer  contains  specific  denials 
of  certain  averments  of  the  complaint  and  also  certain  af- 
firmative allegations  which,  if  true,  constitute  a  defense  to 
the  action.  Judgment  went  for  the  plaintiffs,  and  the  de- 
fendant appeals  from  the  judgment. 

The  defendant  contends  that  the  findings  do  not  support 
the  judgment,  and  this  contention  must  he  sustained.  The 
only  findings  made  by  the  court  are  as  follows:  "That  all 
the  allegations  of  plaintiffs'  complaint  in  said  action  are 
true.  That  all  the  allegations  of  defendant's  answer  in  said 
action,  so  far  as  they  are  inconsistent  with  the  allegations  of 
said  complaint,  are  not  true."  It  has  been  established  by  a 
long  line  of  decisions  in  this  state  that  such  a  finding  is 
insufficient  to  support  a  judgment.  {Ladd  v.  Tully,  51  Cal. 
277 ;  Johnson  v.  Squires,  53  Cal.  37 ;  Harlan  v.  Ely,  55  Cal. 
340,  344;  Bank  of  Woodland  v.  Treadwell,  55  Cal.  379; 
Ooodnow  V,  Griswold,  68  Cal.  599.)  Of  course,  as  was  held 
in  Williams  v.  Hall,  79  Cal.  606,  and  in  many  other  cases, 
a  finding  that  "all  the  allegations  of  the  complaint  are  true 
and  all  the  averments  of  the  answer  are  untrue,"  is  sufficient; 
but  the  findings  in  the  case  at  bar  that  the  allegations  of 
defendant's  answer,  "so  far  as  they  are  inconsistent  with 
the  allegations  of  said  complaint,  are  not  true,"  leave  entirely 
undecided  what  allegations  of  the  answer  are  inconsistent 
with  the  allegations  of  the  complaint.  The  case  at  bar  can- 
not be  distinguished  from  Harlan  v.  Ely,  supra,  where  the 
court,  having  made  some  special  findings,  then  found  gen- 
erally that  all  the  allegations  of  the  answer  are  untrue,  "ex- 
cept only  in  so  far  as  the  same  accord  with  the  foregoing 
facts."  This  court  in  reversing  that  case  said:  "The  court 
below  should  have  assumed  the  labor  of  comparing  the  al- 
legations of  the  answer  with  the  facts  by  it  found;  as  it  is, 
we  are  not  informed  which  allegations  of  the  answer  wore, 
in  the  opinion  of  the  court  below,  true,  which  untrue.  ^Vc 
cannot  assume  the  function  of  determining  for  the  first  time 
the  truth  or  falsity  of  any  of  them,  either  by  reference  to 
the  testimony  or  to  the  facts  actually  found.  A  finding  that 
all  the  ^material'  averments  of  a  pleading  are  true  or  untrue 
is  insufficient.  {Ladd  v.  Durkin,  54  Cal.  395.  See  Johnson 
V,  Squires,  supra.)    But  the  fifth  finding  is  no  more  certaiu 
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than  a  fiiuling  which  refers  oily  to  material  allegations.'' 
In  Bank  of  Woodland  v.  Tread  well,  svpra,  this  court  said: 
'The  court  found  'that  all  the  allegations  of  the  complaint 
are  true,  and  all  the  allegations  and  denials  of  the  answer 
contradicting  the  complaint  in  any  respect  are  untrue.'  This 
is  not  a  finding  upon  the  issue  tendered  by  the  answer  as 
above  given;  the  judgment  must  therefore  be  reversed  for 
want  of  sufficient  finding."  In  Ladd  v.  Tully,  supra,  the 
findi^iig  was  that  all  the  "material"  facts  stated  in  the  com- 
plaint are  true;  and  this  court  said:  "But  we  have  no  means 
of  determining  what  facts  the  court  deemed  'material/  and 
have  no  information  from  the  findings  upon  this  point.  So 
loose  a  method  of  finding  the  facts  cannot  be  tolerated,  and 
would  lead  to  most  serious  perplexities."  In  Ooodnow  v. 
Griswold,  supra,  the  finding  was  that  "the  several  allegations 
of  said  complaint  not  in  conflict  with  the  foregoing  findings 
are  true" ;  and  this  court  said :  "We  are  not  informed  which 
of  the  other  findings  were,  in  the  opinion  of  the  court  below, 
in  conflict  with  the  findings  referred  to  as  the  'foregoing 
facts'  " ;  and  the  court  said,  quoting  the  language  of  Harlan 
V.  Ely,  supra:  "We  cannot  assume  the  function  of  deter- 
mining for  the  first  time  the  truth  or  falsity  of  any  of 
them,  'either  by  reference  to  the  testimony'  or  to  the  facts 
actually  found,"  The  case  at  bar  is  clearly  within  the  fore- 
going decisions;  and  we  cannot  disregard  the  established 
law  in  order  to  meet  the  exigencies  of  a  particular  case.  We 
have  heretofore  called  attention  to  the  fact  that  the  announce- 
ment of  a  trial  court  of  its  intention  to  decide  a  case  a  par- 
ticular way  does  not  end  the  case,  but  that  care  must  be  taken, 
"under  our  system,  in  preparing  findings  which  will  support 
the  judgment  that  is  to  be  rendered. 
The  judgment  is  reversed. 

Temple^  J.^  and  Henshaw,  J.,  concurred. 
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[Sac.   No.  676.     Department  Two.— July  24,  1900.] 

O.  B.  POWERS,  Appellant,  v.  A.  F.  HITCHCOCK,  Re- 
spondent. 

Action  Involvino  Title  to  Office— Justice  of  the  Peace — ^Party 
Nomination — ^T-egality  of  Election — Insufficient  Complaint. — 
A  complaint  setting  forth  that  at  a  former  election  plaintiff  was 
elected  justice  of  the  pcaco  of  a  specified  township,  and  had  quali- 
fied and  acted  as  such  continuously  until  the  commencement  of 
the  action,  and  that  at  the  last  election  defendant's  name  was 
placed  upon  the  ballot  as  havinij  been  nominated  by  a  Republican 
convention,  when  he  had  not  been  so  nominated,  and  that  his 
election  was  illegal,  but  that  he  had  received  the  certificate  of 
election,  and  would  exercise  the  functions  of  the  office  unless  re- 
strained, and  praying  for  an  injunction  to  restrain  from  so  doing, 
does  not  state  a  cause  of  action. 

Id. — Quo  Warranto — Intrusion  into  Public  Office  not  Shown. — The 
complaint  showing  that  the  plaintiff  is  in  the  exercise  of  the 
office,  and  not  alleging  or  suggesting  that  the  defendant  has 
usurped  or  intruded  into  the  office,  does  not  state  a  cause  of  action 
in  quo  ioarranto. 

Id. — Contest  of  Election — Statutory  Ground  not  Shown, — ^The 
complaint  showing  that  defendant  wrongfully  procured  his  nomina- 
tjon,  or  had  his  name  illegally  placed  upon  the  tickets,  does  not 
show  a  statutory  ground  for  contesting  the  election. 

Id.-— Nomination  by  Electors  not  Negatived — Presumption — Per- 
formance OF  Official  Duty. — The  complaint  not  expressly  nega- 
tiving the  nomination  of  the  defendant  by  petition  or  certificate 
containing  the  signatures  of  a  sufficient  number  of  electors,  and 
expressly  showing  that  the  clerk  received  the  name  of  the  de- 
fendant upon  the  ballots,  and  that  a  certificate  of  election  had 
been  issued  to  him,  it  must  be  presumed  that  official  duty  was  reg- 
ularly performed,  and  that  the  defendant  was  nominated  and  elected 
and  duly  received  the  certificate  of  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County.    A.  J.  Buckles,  Judge. 

The  facts  arc  stated  in  the  opinion, 

E.  M.  Billings,  for  Appellant. 

Coghlan  &  Harvey,  for  Respondent. 

COOPER,  C. — A  demurrer  was  sustained  to  plaintiff's 
amended  complaint  and  judgment  entered  for  defendant. 
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This  appeal  is  from  the  judgment  and  for  the  purpose  of 
reviewing  the  order  sustaining  the  demurrer.  The  com- 
plaint alleges  in  substance  as  follows:  That  plaintiflP  was 
at  the  general  election  held  in  1894  duly  elected  to  the  of- 
fice of  justice  of  the  peace  in  the  township  of  Suisun,  county 
of  Solano,  and  qualified,  and  has  continued  to,  and  was  at 
the  time  of  the  commencement  of  this  action,  December  17, 
1898,  exercising  the  functions  of  such  justice  of  the  peace. 
That  at  a  primary  election  held  in  said  Suisun  township, 
and  at  a  Republican  county  convention  held  at  the  city  of 
Vacaville,  prior  to  the  general  election  in  November,  1898, 
the  defendant  claimed  to  have  received  the  Republican  nom- 
ination of  Suisun  township  for  the  said  office.  That  no  secre- 
tary and  chairman  of  any  such  convention  ever  certified 
any  such  nomination  to  the  county  clerk  of  said  county, 
and  that  no  delegates  representing  Suisun  township  ever 
organized  or  assembled  together  as  a  convention  for  the 
purpose  of  nominating  any  justice  of  the  peace  for  said 
township,  and  that  such  Republican  convention  did  not  nom- 
inate defendant  for  such  office.  That  the  county  clerk  placed 
the  defendant's  name  upon  the  tickets  used  at  the  general 
election  held  on  the  eighth  day  of  November,  1898,  but  that 
by  reason  of  the  fact  that  defendant  had  not  been  properly 
nominated  there  was  no  legal  election,  and  that  plaintiflf 
is  entitled  to  hold  over  as  justice  of  the  peace  by  reason 
thereof.  That  there  has  been  issued  to  defendant  a  certificate 
of  election,  and  he  will,  unless  restrained,  attempt  to  exercise 
the  duties  and  functions  of  the  said  office. 

The  prayer  is  for  an  injunction  restraining  the  defendant 
from  attempting  to  exercise  the  office  of  justice  of  the  peace, 
and  that  it  be  decreed  that  plaintiff  was  legally  elected  to  the 
said  office.  We  think  the  demurrer  was  i)roperIy  sustained. 
Counsel  for  appellant  says  in  his  brief:  "The  important  and 
only  question  in  this  case  is  this:  Can  a  man,  by  an  unlawful 
process,  obtain  a  nomination  and  retain  the  fruits  accruing  as 
the  direct  result  of  this  wrongful  act?'' 

There  are  two  separate  and  distinct  methods  provided  in 
the  Code  of  Civil  Procedure  to  test  the  title  to  an  office.  The 
first  is  by  proceedings  in  the  nature  of  qua  varranto  against 
any  person  who  usurps  or  intrudes  into  a  public  oflBce.  (Code 
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Civ.  Proc.,  sees.  802-10.)  Here  there  is  no  allegation  or 
suggestion  that  the  defendant  has  usurped  or  intruded  into 
any  office,  but,  on  the  contrary,  it  is  alleged  that  the  plain- 
tiff is  still  holding  and  exercising  the  office.  Hence  it  can- 
not be  claimed  that  this  is  a  proceeding  under  the  provisions 
of  the  above  sections.  The  second  is  by  contesting  the  elec- 
tion as  provided  in  the  Code  of  Civil  Procedure,  sections 
1111  to  1127. 

The  latter  method  provides  that  any  elector  of  a  county 
or  political  subdivision  thereof  may  contest  the  right  of  any 
|)erson  declared  elected  to  an  office  to  be  exercised  therein 
for  any  of  the  following  causes:  1.  For  malconduct  on  the 
part  of  the  board  or  judges  or  any  member  thereof;  2.  When 
the  person  whose  right  to  the  office  is  contested  was  not  at 
the  time  of  the  election  eligible  to  such  office ;  3.  When  the 
person  whose  right  is  contested  has  given  to  any  elector  or 
inspector,  judge,  or  clerk  any  bribe  or  reward,  or  has  offered 
any  such  bribe  or  reward  for  the  purpose  of  procuring  his 
election,  or  has  committed  any  other  offense  against  the 
elective  franchise  defined  in  title  IV,  part  I,  of  the  Penal 
Code;  4.   On  account  of  illegal  votes. 

The  complaint  does  not  attempt  to  allege  as  grounds  of 
contest  any  of  the  matters  set  forth  in  either  of  the  said 
subdivisions.  The  right  to  contest  an  election  is  purely 
statutory,  and  must  be  determined  in  accordance  with  the 
terms  of  the  statute.  (Austin  v.  Dick,  100  Cal.  201 ;  Carlson 
V,  Burt,  111  Cal.  129.)  The  fact  that  defendant  wrongfully 
procured  his  nomination  or  had  his  name  illegally  placed 
upon  the  tickets,  not  being  within  the  provisions  of  section 
1111  of  the  Code  of  Civil  Procedure,  is  not  ground  for  con- 
test. (Meredith  v.  Christy,  64  Cal.  95.)  The  statute  having 
provided  a  mode  for  contesting  an  election,  that  mode  must  be 
followed.  (McCrary  on  Elections,  sees.  436,  437 ;  Dickey  v. 
Reed,  78  111.  263.)  Even  if  we  should  hold  that  this  action 
in  its  present  form  can  be  maintained,  and  that  if  defendant's 
name  was  wrongfully  placed  upon  the  tickets  it  would  be 
cause  for  declaring  his  election  illegal,  still  the  complaint 
would  fail  to  state  a  cause  of  action.  It  states  that  the  county 
clerk  placed  the  name  of  defendant  upon  the  ticket  used 
at  the  election,  and  that  a  certificate  of  election  has  been 
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issued  to  bim.  We  muat  prasume  that  official  duty  was 
regularly  performed.  (Code  Civ.  Proc.,  sec.  1968,  subd.  15; 
Weaver  v,  Fairchild,  50  Oal.  360.) 

While  the  complaint  attempts  to  show  that  defendant  was 
not  nominated  for  the  office,  it  nowhere  alleges  or  shows  that 
he  was  not  nominated  by  a  petition  or  certificate  containing 
the  signatures  pf  three  per  cent  of  the  vot^  cast  at  the  last 
preceding  election  in  the  township.  (Pol.  Code,  sec.  1188.) 

In  the  absence  of  an  averment  to  the  contrary,  we  must 
presume  that  the  defendant  was  nominated  and  that  he  was 
elected,  and  the  certificate  of  election  duly  issued  to  him. 

The  judgment  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

MoFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[L.  A.  Nob.  700,  720.   Department  One.— July  25,  1900.] 
W.  H.  CLARK,  Respondent,  v.  D.  OYHABZABAL,  Ap- 

pellant. 

SSTTINO  ASI0K  JUDGHSNT  BT  DEFAULT— NONBKCKIPT  OF  NOTIOB  OF  OVTB- 

BULiNG  OF  Demurbeb. — ^Where  a  firm  of  attomejB  had  appeared 
for  the  defendant  and  demurred  to  tke  complaint,  and  notice  of  the 
overruling  of  the  demurrer  bad  been  mailed  to  one  of  the  mem- 
ber? of  the  firm,  if  such  member  makes  an  uncontradicted  affidavit 
that  neither  he  nor  the  firm  received  the  notice  alleged  to  have 
been  mailed  to  him,  and  that  neither  he  nor  the  firm  knew  that 
the  court  had  passed  upon  the  demurrer  until  one  week  before  no- 
tice was  given  of  a  motion  to  set  aside  a  judgment  bj  default 
taken  against  the  defendant,  the  motion  to  set  it  aside  should  be 
granted. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  refusing  to  set  aside  a 
default  and  judgment  entered  after  demurrer  overruled.  J. 
W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 
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Hazard  &  Harpham,  for  Appellant. 

Z.  B.  Stuart,  and  H.  W.  Nisbet,  for  Respondent. 

THE  COURT.— Appeal  by  the  defendant  from  an  order 
denying  a  motion  to  set  aside  his  default  and  the  judgment 
entered  against  him  after  his  demurrer  to  the  complaint  had 
been  overruled.  After  the  court  had  denied  this  motion  the 
defendant  took  an  appeal  from  the  judgment,  and  also  took 
a  separate  appeal  from  the  order — ^the  appeal  from  the  judg- 
ment being  case  No.  709,  and  that  from  the  order  being 
No.  729.  Although  these  appeals  are  presented  in  dififerent 
records  they  were  submitted  together  and  have  been  consid- 
ered together. 

Notice  of  overruling  the  demurrer  and  of  time  to  answer 
was  given  by  mail,  and  was  regular  in  all  respects,  except 
that  it  was  addressed  to  George  E.  Harpham,  instead  of  to 
Hazard  &  Harpham,  who  were  the  attorneys  for  the  defend- 
ant. The  motion  to  set  aside  the  default  was  made  on  the 
affidavit  of  Harpham,  in  which  he  stated  that  neither  he  nor 
the  firm  of  Hazard  &  Harpham,  or  the  defendant,  had  any 
notice  of  the  overruling  of  the  demurrer  until  the  9th  of 
December,  and  "that  affiant  did  not  receive  the  notice  alleged 
to  have  been  mailed  to  him  ....  and  did  not  know 
....  and  the  finn  of  Hazard  &  Harpham  did  not  know 
that  the  court  had  passed  on  said  demurrer  until  December 
9,  1898,  and  did  not  receive  any  notice  thereof.''  The  mo- 
tion was  also  supported  by  a  proper  affidavit  of  merits. 

This  affidavit  of  Harpham  was  uncontradicted,  and— as- 
suming it  to  be  true,  as  we  must — ^it  shows  that  defendant's 
attorneys  were  not  in  fact  notified  of  the  order  of  the  court 
overruling  their  demurrer.  The  motion  to  open  the  default 
should  therefore  have  been  granted. 

As  under  this  determination  the  superior  court  will  set 
uj^ide  the  default  and  judgment  thereon,  it  is  unnecessary 
lo  consider  the  appeal  from  the  judgment.  The  order  ap- 
pealed from  in  case  No.  729  is  reversed,  and  the  superior 
court  is  directed  to  enter  an  order  as  of  December  30,  1898, 
petting  aside  and  vacating  the  judgment  theretofore  entered, 
and  permitting  the  defendant  to  answer  the  complaint.  Case 
No.  709  is  remanded  for  further  proceedings  consistent 
tlu^'ewith. 
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[Criin.  No.  607.     In  Bank.— July  28,  1900.] 

In  re  HUGH  BUCHANAN,  on  Habeas  Corpufl. 

Criminal  Law — Insanity  of  Defendant — GoMHiriiBifT  to  Asylum 
Pending  Trial — Habeas  Cobpus — Return  fob  Tblal. — ^Whcre  a 
defendant  accused  of  crime  was  committed  to  an  inaane  asylum 
pending  his  trial,  if  the  superintendent  of  the  asylum  does  not  re- 
turn hiro  for  trial  after  he  becomes  sufficiently  sane  for  the  pur- 
poses of  his  defense,  this  court  has  the  power,  and  it  is  its  duty, 
upon  habeas  corpus y  to  order  him  into  the  custody  of  the  court 
where  the  charge  is  pending  against  him. 

Id. — Question  of  Sanity,  How  Judged — Construction  of  Statute. — 
The  question  whether  the  defendant  has  become  sufficiently  sane 
to  be  tried  is  not  to  be  judged  according  merely  to  the  medical 
view  of  sanity  or  insanity,  but  is  to  be  determined  with  reference 
to  the  statute,  which  is  to  be  construed  as  in  affirmance  of  the 
common-law  principle  that  if  a  person  arraigned  for  a  crime  is 
capable  of  imderntanding  the  nature  and  object  of  the  proceedings 
against  him,  and  can  conduct  his  defense  in  a  rational  manner,  he 
is  deemed  sane  for  the  purpose  of  being  tried,  though  on  some 
other  subjects  his  mind  may  be  deranged  or  unsound. 

Id. — Understanding  of  Defendant — Claim  of  Right  to  Trial. — 
Where  it  appears  upon  the  examination  had  upon  habeiu  corpus 
that  the  defendant  reasons  as  other  men  do,  that  his  memory  is 
unimpaired,  that  he  fully  appreciates  the  nature  of  the  criminal 
charge  against  him,  and  understands  his  position  relative  thereto, 
and  is  master  of  his  own  defense,  and  claims  the  right  to  a  trial 
upon  the  criminal  charge  against  him,  the  law  sustains  him  in  his 
claim. 

HABEAS  CORPUS  in  the  Supreme  Court  to  A.  M.  Gard- 
ner, Medical  Superintendent  of  Napa  State  Hospital  for  the 
Insane,  to  determine  the  sanity  of  Hugh  Buchanan,  charged 
with  murder  in  the  Superior  Court  of  Yuba  County,  and 
(o  obtain  his  return  to  said  county  for  trial.  E.  A.  Davis, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  E.  L.  Webber,  and  Henry  C.  Qesford, 
for  Petitioner. 

Tirey  L.  Ford,  Attorney  General,  for  the  Respondent. 
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BEATTY,  C.  J.— Hugh  Budianan  was  brought  to  trial  in 
Yuba  county  upon  an  information  charging  him  with  the 
crime  of  murder.  After  the  trial  had  been  several  days  in 
progress  it  was  suspended  upon  a  suggestion  that  the  prison- 
er was  then  insane,  and  a  special  jury  was  formed  for  the 
trial  of  that  issue.  This  jury,  after  hearing  evidence  and  the 
instructions  of  the  court,  brought  in  a  verdict  to  the  eflPect 
that  the  defendant  was  insane,  upon  which  he  was  commit- 
ter to  the  insane  asylum  at  Napa,  now  known  as  the  Napa 
State  Hospital,  where  he  is  still  confined  by  Dr.  A.  M.  Gard- 
ner, the  medical  superintendent  of  that  institution,  without 
other  authority  than  said  commitment.  The  proceedings  in 
the  superior  court  following  the  suggestion  of  the  prisoner  s 
insanity  were  those  prescribed  in  sections  1367  to  1373  of  the 
Penal  Code,  and  the  commitment  conformed  to  the  statute 
in  directing  the  detention  of  the  defendant  in  the  insane 
asylum  only  until  he  should  be  sane  (Pen.  Code,  sec.  1370), 
in  which  event  it  would  become  the  duty  of  the  superintend- 
ent to  give  immediate  notice  to  the  sheriff  of  Yuba  county, 
and  of  the  sheriff  to  return  the  prisoner  without  delay  to 
the  proper  custody  in  order  that  the  court  might  proceed 
with  his  trial.    (Pen.  Code,  sec.  1372.) 

It  is  now  claimed  in  behalf  of  the  prisoner  that  he  has 
been  for  several  years  past  entirely  restored  to  sanity,  and 
that  his  retention  at  the  asylum  has  become  unlawful.  It 
is  not  claimed  that  he  should  be  set  at  liberty,  but  that  he 
.should  be  returned,  as  the  law  provides,  to  the  proper  cus- 
tody of  the  sheriff  of  Yuba  county,  and  that  he  should  have 
a  speedy  trial  upon  the  charge  of  murder  there  pending 
against  him. 

There  is  no  controversy,  and  none  is  possible,  as  to  the 
soundness  of  this  conclusion,  if  the  prisoner  has  really  be- 
c^ome  sane;  but  it  is  strongly  insisted  in  behalf  of  the  officers 
of  the  asylum  not  only  that  he  is  not  «anc,  but  that  he  can 
never  become  so,  and  this  is  the  sole  question  now  to  be 
determined  upon  the  voluminous  record  of  conflicting  evi- 
dence submitted  at  the  hearing  upon  the  return  to  our  writ 
of  habeas  corpus, 

A  number  of  the  more  important  questions  originally  per- 
taining to  this  controversy  were  finally  determined  in  the 
(•ii.<c  of  Gardner  v.  Jones,  126  Cal.  614.  That  was  an  original 
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application  to  this  court  by  the  superintendent  of  the  insane 
asylum  for  a  writ  of  prohibition  to  the  judge  of  the  superior 
court,  to  prevent  the  hearing  of  a  petition  in  behalf  of  Bu- 
chanan for  the  same  relief  sought  in  the  present  proceeding. 
It  was  there  contended  that  the  insanity  law  of  1897  (Stat.«. 
1897,  p.  311)  has  made  the  superintendent  of  the  asylum 
the  sole  and  final  judge,  in  a  case  of  this  kind,  whether  the 
prisoner  has  become  sane,  and  that  the  courts  no  longer  have 
the  power  to  conduct  the  inquiry  by  habeas  corpus,  or  other- 
wise. It  was  held  against  this  contention  that  the  question  of 
unlawful  restraint  of  the  liberty  of  a  citizen  is,  and  must  bo 
as  long  as  our  present  constitution  endures,  a  judicial  quef«- 
tion  to  be  determined  by  the  courts,  and  that  the  statute 
referred  to  would  be  unconstiutitnoal  if  it  required  the  con- 
struction contended  for.  The  statute,  however,  was  con- 
strued to  mean  nothing  more  than  this :  That  it  is  the  duty 
of  the  superintendent  to  send  back  a  prisoner  committed 
under  sections  1367  to  1372  of  the  Penal  Code  as  soon  as 
he  becomes  sane,  in  order  that  the  court  may  proceed  to 
trial  or  judgment  in  his  case;  but  if  he  does  not  do  so  the 
prisoner  may  assert  his  right  to  a  speedy  trial  by  means  of 
the  writ  of  habeas  corpus,  and  that  if  the  court  after  a 
hearing  concludes  that  the  prisoner  is  sane  it  has  the  power, 
and  it  is  its  duty,  to  order  him  into  the  custody  of  the  court 
where  the  charge  against  him  is  pending,  in  order  that  that 
court  may  bring  him  to  trial  or  pronounce  judgment.  In 
consequence  of  this  decision  the  superior  judge  proceeded 
with  the  hearing  upon  return  to  the  writ  of  habeas  corpus 
issued  by  him,  and  having  concluded  upon  the  evidence  that 
Buchanan  was  still  insane,  made  an  order  remanding  him 
to  the  custody  of  Dr.  Gardner.  Thereupon  the  present  pro- 
ceeding was  commenced  in  this  court,  and  upon  the  same 
evidence  submitted  to  the  superior  judge,  and  some  addi- 
tional testimony,  we  must  now  decide  the  question  of  fact 
whether  Buchanan  has  become  sane. 

The  question,  however,  is  not  whether  he  has  become  sane 
in  every  sense  of  the  word,  but  whether  he  has  become  sane 
in  the  sense  of  the  statute,  which  requires  a  suspension  of  the 
proceedings  in  a  criminal  cause  whenever  it  is  found  that  the 
dtfeadant  is  presently  insane.    In  other  words,  if  there  is  a 
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(liflFerence  between  the  medical  view  of  insanity  and  the  view 
upon  which  the  statute  is  founded,  the  question  of  sanity  or 
insanity  is  to  be  determined  with  reference  to  the  latter  a.s 
contradistinguished  from  the  former  view.  That  there  is 
such  a  difference  is  notorious,  and  is  clearly  illustrated  by  the 
testimony  in  the  present  case  when  compared  with  the  origin 
and  reason  of  the  statutory  provisions.  These  provis- 
ions establish  nothing  new  in  criminal  procedure.  They 
merely  put  in  statutory  form  a  well-known  regulation  of  the 
common  law — a  regulation  applicable  to  lunatics  or  mad- 
men. Blackstone,  in  his  Commentaries,  after  stating  the  rule 
that  idiots  and  lunatics  are  not  chargeable  with  their  own 
acts,  continues  as  follows :  "Also,  if  a  man  in  his  sound  mem- 
ory commits  a  capital  offense,  and  before  arraignment  for  it 
he  becomes  mad,  he  ought  not  to  be  curaigned  for  it; 
because  he  is  not  able  to  plead  to  it  with  that  advice  and  cau- 
tion that  he  ought.  And  if,  after  he  has  pleaded,  the  pris- 
oner becomes  mod,  he  shall  not  be  tried — for  how  can  he 
make  his  defense?  If,  after  he  be  tried  and  found  guilty, 
he  loses  his  senses  before  judgment,  judgment  shall  not  be 
pronounced,  and  if  after  judgment  he  becomes  of  nonsane 
memory  execution  shall  be  stayed,  for,  peradventure,  says  the 
humanity  of  the  English  law,  had  the  prisoner  been  of  sound 
memory  he  might  have  alleged  something  in  stay  of  judg- 
ment or  execution."  (4  Blackstone's  Commentaries,  24.) 

This  short  quotation  shows  what  all  the  books  and  treaties 
and  decisions  on  the  subject  show  that  the  true  and  only 
reason  why  an  insane  person  should  not  be  tried  is  "that  he  is 
disabled  by  the  act  of  God  to  make  a  just  defense,  if  he  have 
one."  When  the  rule  became  a  part  of  the  common  law, 
modern  views  of  insanity  were  unknown*  No  sort  of  in- 
sanity was  recognized  except  that  which  manifested  itself 
in  mental  deficiency  or  in  mental  derangement.  A  congen- 
ital idiot,  or  a  raving  lunatic,  was  understood  to  be  insane, 
but  in  the  absence  of  any  sensible  loss  of  memory  or  material 
impairment  of  the  intellectual  faculties,  a  man  was  counted 
sane.  If  he  could  remember  events  and  could  reason  logic- 
ally, he  was  not  within  the  letter  or  the  reason  of  the  rule 
which  suspended  proceedings  against  a  madman  or  a  luna- 
tic. And  if  he  was  not  within  the  common-law  rule  neither 
is  he  within  the  rule  of  the  statute,  which  merely  re-enacts  the 


334  In  bb  Buchanan.  [129  Cal. 

common  law  and  had  no  other  purpose  than  to  suspend  pro- 
ceedings against  a  defendant  who  is  by  reason  of  mental  in- 
firmity incapable  of  making  his  defense.  A  similar  provis- 
ion in  the  law  of  New  York  was  very  thoroughly  considered 
in  the  case  of  Freemim  v.  People,  4  Denio.  9/  where  the 
court,  upon  an  elaborate  review  of  the  authoritieSi  stated 
its  conclusion  as  follows :  "The  statute  is  in  affirmance  of  the 
common-law  principle,  and  the  reason  on  which  the  rule  rests 
furnishes  a  key  to  what  must  have  been  the  intention  of 
the  legislature.  If,  therefore,  a  person  arraigned  for  a  crime 
is  capable  of  understanding  the  nature  and  object  of  the  pro- 
ceedings against  him;  if  he  rightly  comprehends  his  own  con- 
dition in  reference  to  such  proceedings  and  can  conduct  his 
defense  in  a  rational  manner,  he  is,  for  the  purpose  of  being 
tried;  to  be  deemed  sane,  although  on  some  other  subjects  his 
mind  may  be  deranged  or  unsound.'' 

If  this  is  the  true  construction  of  the  New  York  statute, 
as  I  have  no  doubt  it  is,  it  is  equally  the  true  construction 
of  our  own,  and  it  is  very  plain  from  the  evidence  before  us 
that  Buchanan  is  not  now,  and  has  not  been  for  several  years, 
insane  in  the  sense  of  the  statute.  The  evidence  all  shows 
that  he  is  in  possession  of  every  faculty  requisite  to  the  de- 
fense of  the  accusation  against  him.  His  memory  is  unim- 
paired, and  his  reasoning  faculties,  although  they  may  not 
be  equal  to  the  promise  of  his  youth,  are  far  above  those  of 
the  average  man.  His  insanity  is  of  a  character  which  does 
not  manifest  itself  in  any  apparent  weakness  of  intellect  or 
failure  of  memory,  but  may  be  best  described  as  a  sort  of 
chronic  and  latent  disease  of  the  brain,  which  under  the  ex- 
citement of  intoxicating  drink,  to  which  he  is  predisposed, 
will  lead  him  to  the  commission  of  criminal  acta.  To  be 
more  specific,  it  appears  that  until  he  was  about  twenty  years 
of  age  he  was  particularly  inteUigent  and  precocious  and  dis- 
tinguished by  many  amiable  traits  of  character.  About  that 
time  he  began  to  indulge  in  the  excessive  use  of  intoxicating 
drink,  the  consequence  of  which  was  a  serious  illness  which 
undoubtedly  affected  his  brain.  Upon  his  recovery,  or  par- 
tial recovery,  after  a  protracted  period  of  convalescence,  it 
was  discovered  that  his  character  was  greatly  changed.    He 
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had  lost  all  ambition  to  excel  in  his  chosen  profession;  he 
had  become  aimless  and  trifling;  his  moral  character  had  de- 
teriorated; he  was  alienated  from  his  family  and  took  up  the 
life  of  a  wanderer^  going  about  from  place  to  place  and  sup- 
porting himself  by  menial  employments.  At  frequent  in- 
tervals his  appetite  for  intoxicants  became  uncontrollable, 
and  when  drinking  he  was  disposed  to  acts  of  violence,  be- 
sides being  subject  to  occasional  temporary  delusions.  The 
medical  testimony  based  upon  these  facts  is  that  his  brain  or 
its  integument  was  permanently  injured  by  the  sickness 
above  mentioned^  and  that  his  condition  has  been  such  ever 
since,  and  will  so  remain  as  long  as  he  lives;  that  if  set  at 
liberty  he  will  inevitably  take  to  drihking,  and  that  under 
the  influence  of  intoxicants  he  will  be  dangerous.  There  is 
a  very  strong  preponderance  of  expert  testimony  to  this  effect, 
and  we  cannot  doubt  that  the  medical  gentlemen  who  have 
so  testified  are  competent  to  decide  such  matters. 

But  this  is  a  species  of  insanity  which  the  statute  govern- 
ing this  case  does  not  contemplate.  It  is  not  such  insanity 
as  would  disable  him  to  make  his  defense.  The  same  wit- 
nesses that  testify  that  he  is  insane  admit  that  during  his 
long  stay  at  the  Napa  asylum  he  has  exhibited  no  symptom 
of  insanity.  He  reasons  as  other  men  do^  he  has  no  delusions, 
he  is  more  than  ordinarily  intelligent^  his  memory  is  unim- 
paired^ he  appreciates  exactly  the  nature  of  the  criminal 
charge  against  him,  and  his  relations  to  the  proceeding.  As 
far  as  mental  operations  are  concerned  he  is  sane  as  men  arc 
ordinarily.  According  to  the  testimony  of  Dr.  Smith,  under 
whose  care  he  was  at  Napa,  if  he  had  to  judge  alone  by  what 
he  saw  of  him  there  he  would  be  obliged  to  discharge  him ; 
and  this  testimony  is  strongly  corroborated  by  all  the  other 
evidence,  both  professional  and  nonprofessional^  as  to  his  be- 
havior at  the  asylum. 

But  the  most  conclusive  evidence  on  this  point  is  the  testi- 
mony of  Buchanan  himself.  He  was  not  sworn  as  a  witness, 
but  he  offered  himself  as  an  exhibit,  and  not  only  by  his 
statement  but  by  his  appearance  and  bearing,  bolli  in  the 
^!uperiorcourtandin  this  court,  he  showed  a  peirfect  possession 
of  his  faculties  and  complete  ability  to  conduct  his  defense, 
lie  gave  a  connected  and  rational  account  of  his  whole  life. 
He  showed  that  he  understood  his  position  with  respect  to  the 
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criminal  charge  pending  against  him,  and  that  so  far  as  his 
conduct  is  defensible  or  mitigable  he  is  master  of  his  defense. 
He  sustained  a  long  and  searching  cross-examination  with 
perfect  self-possession,  and  was  not  betrayed  into  the  slighlr 
est  inconsistency  of  statement.  This  being  so  he  claims  the 
right,  and  the  law  clearly  sustains  him  in  his  claim,  to  a  trial 
upon  the  criminal  charge.  If  he  is  innocent  he  is  entitled 
to  have  his  innocence  established.  If  he  is  guilty,  there  is 
nothing  in  his  present  condition  to  screen  him  from  punish- 
ment. If,  being  found  not  guilty  and  discharged  from  cus- 
tody, it  is  thought  he  should  be  put  under  restraint  as  a  per- 
son dangerous  to  be  at  large,  the  law  affords  the  means  of 
having  that  fact  adjudicated  in  a  proper  proceeding.  So  far, 
there  never  has  been  a  proceeding  in  which  his  dangeroas 
lunacy  has  been,  or  could  be,  adjudicated.  All  that  was  tried, 
or  could  be  tried,  in  the  proceeding  in  the  superior  court, 
wag  the  question  whether  he  was  then  deprived  of  his  rea- 
son to  such  an  extent  that  he  could  not  make  his  defense  to 
the  charge  of  murder.  The  finding  of  the  jury  and  the  order 
of  the  court  there  made  are  conclusive  upon  that  issue,  but  i  f 
the  prisoner  is  to  be  kept  under  restraint  his  whole  life  long 
as  a  dangerous  lunatic,  some  of  the  methods  provided  by  law 
for  determining  that  question  must  first  be  resorted  to. 

It  is  ordered  that  Hugh  Buchanan  be  returned  fb  the  cus- 
tody of  the  sheriff  of  Yuba  county,  that  his  trial  in  the  su- 
perior court  may  be  proceeded  with. 

Temple,  J.,  Van  Dyke,  J.,  and  Henshaw,  J.,  concurred. 

McFARLAND,  J.,  dissenting. — ^I  dissent.  Leaving  out  of 
view,  for  the  present,  all  questions  of  law  arising  in  the  case, 
I  think  that  the  preponderance  of  evidence  is  to  the  point 
that  the  sanity  of  the  petitioner  has  not  been  "restored."  To 
say  nothing  of  any  consideration  to  be  given  to  the  conclusion 
of  a  jury,  a  superior  court,  and  the  superintendent  of  the  asy- 
lum, the  evidence  introduced  in  the  present  proceeding,  in 
my  opinion,  preponderates  against  his  restoration  to  sanity. 
The  statutory  provision  in  question  says  nothing  about  dif- 
ferent kinds  of  insanity;  and  certainly  a  man  not  "sane" 
should  not  be  put  on  his  trial  for  murder. 
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GAROUTTE,  J.,  concurring.— I  have  no  doubt  but  that 
under  the  evidence  disclosed  by  the  record  in  this  case  the 
petitioner  is  insane  within  the  meaning  of  that  word  as  used 
in  the  law  applicable  to  our  state  hospitals.  But  conceding 
that  to  be  his  mental  condition^  it  is  not  necessarily  a  bar  to 
his  prosecution  for  the  commission  of  a  crime.  The  insanity 
which  demands  that  a  person  at  large  should  be  confined  in 
an  asylum  is  not  the  same  insanity  which  bars  the  prosecu- 
tion of  that  person  for  the  commission  of  a  felony.  While 
the  petitioner  is  insane  within  the  law  applicable  to  state  hos- 
pitals^ I  think  him  sane  to  the  extent  that  he  should  be  tried 
upon  the  charge  pending  against  him  in  Yuba  county. 

I  concur  in  the  order. 
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JOSEPH  BRITTON,  Appellant,  v.  BOARD  OF  ELECTION 
COMMISSIONERS  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.,  ItespondentB. 

CoNBTiruTiOHix  Law — ^Pbimabt  EuBcnoNB. — ^The  additions  made  to 
the  Political  Code  by  the  act  approved  March  3,  1899  (SUts.  1899, 
p.  47),  constituting  what  is  known  as  the  "primary  election  law," 
are  in  violation  of  the  bill  of  rights  embodied  in  article  I  of  the 
constitution  of  California,  and  of  fimdamental  reserved  rights 
growing  out  of  the  nature  of  free  government,  in  that  they  pro- 
hibit the  election  of  delegates  to  a  convention  of  any  political 
party  not  representing  three  per  cent  of  the  votes  cast  at  the  last 
election,  and  take  away  the  rights  of  self-control  and  self-preser- 
vation from  a  political  party,  and  allow  members  of  any  other 
party,  or  of  no  party,  to  vote  for  delegates  to  the  party  conven- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Myrick  &  Deering,  and  L.  A.  Gibbons,  for  Appellant. 
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The  primary  law  is  mandatory  in  its  terms,  and  is  violative 
of  section  11  of  article  I  of  the  constitution^  and  of  sub- 
division 33  of  section  26  of  artide  IV,  in  that  it  does  not 
have  a  uniform  operation  upon  all  political  parties,  and  is 
special  legislation  in  that  regard.  {Fields  v.  0$bome,  60 
Conn.  544;  12  L.  R.  A.  552;  Eaton  v.  Btowu,  96  Cal.  375.*) 
It  deprives  electors  of  their  party  choice  of  delegates,  and  to 
impair  their  right  to  vote  their  choice  thus  is  to  take  away 
the  substance  of  their  rights.  {Spier  v.  Baker,  120  CaL  370; 
Sanner  v.  Paiton,  155  111.  664;  Page  v.  Allen,  68  Pa.  St. 
338«;  Moore  v.  Collins,  17  Ohio  St.  665;  State  v.  DUton, 
32  Pla.  579;  Attorney  General  v,  Detroit,  78  Mich.  545»; 
Dells  V.  Kennedy,  49  Wis.  555^;  Daggett  v.  Hudson,  43  Ohio 
St.  568.)  It  deprives  illiterate  voters  of  their  constitutional 
right  to  a  secret  ballot.  (Const.,  art.  II,  sec.  5 ;  Gooley's  Con- 
stitutional Limitations,  761;  McCrary  on  Elections,  sec.  453; 
People  v.  Cicott,  16  Mich.  285,*  per  Campbell,  J.;  Temple  v. 
Mead,  4  Vt.  535;  Druliner  v.  State,  29  Ind.  308;  Fletcher  v. 
Wall,  172  111.  426;  WilHams  v.  Stein,  38  Ind.  89«;  Ritchie 
V.  Richards,  14  Utah,  375.)  The  law  violates  the  bill  of  rights 
and  the  reserved  rights  of  the  people  belonging  to  a  political 
party  to  control  and  govern  their  own  political  party  and 
their  own  primary  election  of  delegates.  (Const.,  art.  I,  sees. 
1,  11,  23;  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  643; 
People  V.  Cavanav^h,  112  Cal.  676;  State  v.  Johnson  (Mont, 
Oct.  22, 1896),  46  Pac.  Rep.  534.) 

W.  B.  Treadwell,  Amirvs  Curiae,  also  for  Appellant. 

The  nature  of  free  government  is  an  implied  limitation  on 
the  power  of  the  legislature.  (CJooley's  Constitutional  Limita- 
tions, sees.  174-76;  Calder  v.  BuU,  3  Dall.  386;  Loan  Asso- 
ciation V.  Topeka,  20  Wall,  655,  662,  663;  Durkee  v.  Janes- 
ville,  28  Wis.  467^;  People  v.  Salem,  20  Mich.  452.)  Self- 
preservation  is  an  inherent  right  of  political  parties,  as  well 
as  of  individuals.  {Whipple  v.  Broad,  25  Colo.  407,  per  Mr. 
Justice  Goddard.) 
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Frunklin  K.  Lane,  City  and  County  Attorney,  M.  M. 
Estee,  and  Gavin  McNab,  for  Respondents. 

The  primary  election  law  is  no  more  obnoxious  to  the  con- 
stitution than  section  1186  of  the  Political  Code,  which  has 
been  upheld,  except  as  to  the  matter  of  voting  a  straight 
ticket.  (Eaton  v.  Brown,  96  Cal.  371.®)  The  three  per  cent 
limitation  is  only  a  reasonable  limitation,  such  as  various 
courts  have  upheld.  (McCrary  on  Elections,  sec.  689;  De 
Walt  V.  BartUy,  146  Pa.  St.  543® ;  State  ex  rel  Lewis  v, 
Kinney,  57  Ohio  St.  221;  In  re  Contiiue,  14  Misc.  Rep. 
139;  Corcoran  v.  Bennett,  20  R.  I.  6;  Miner  v.  Olin,  159 
Mass.  489.)  It  does  not  appear  that  the  plaintiff  is  without 
a  party.  The  primary  election  law  does  not  interfere  with 
the  rights  of  voters  or  of  political  parties.  A  voter  may  ally 
himself  with  any  political  party  he  chooses,  but  cannot  vote 
for  more  than  one  party,  as  all  voters  of  all  parties  must  vote 
the  same  day  and  cannot  vote  but  once.  The  law  is  rather  a 
protection  against  the  possibility  or  reasonable  probability  of 
the  voters  of  one  party  interfering  with  the  primaries  of  an- 
other, and  thus  disfranchising  themselves  in  their  own  party. 
Double  fraudulent  voting  in  the  primaries  of  opposite  par- 
ties, which  has  heretofore  taken  place,  is  prevented  by  the 
law.  All  doubts  must  be  resolved  in  favor  of  the  law.  (Stqck- 
ton  etc.  jR.  R.  Co.  v.  Stockton,  41  Cal.  147;  University  of 
California  v.  Bernard,  57  Cal.  613 ;  People  v.  Hayne,  83  Cal. 
111^®;  Matter  of  Bonds  of  Madera  Irr.  Dist,  92  Cal. 
296.**  )  The  court  is  not  called  upon  to  imagine  a  pos- 
sible contingency  in  which  its  provisions  may  conflict  with 
the  constitution.  (Woodward  v.  Fruitvale  Sanitary  Dist., 
99  Cal.  554.)  The  primary  law  adopts  the  safeguards  of 
the  general  law,  and  is  promotive  of  honest  primary  elections. 
A  court  of  equity  has  no  right  to  interfere  by  injunction 
with  the  conduct  of  a  public  election.  (Harris  v.  Schryock, 
82  111.  119;  2  High  on  Injunctions,  2d  ed.,  sec.  1250.) 

T.  C.  Spelling,  Amicus  Curiae,  also  for  Respondents. 

HENSHAW,  J.— By  an  act  approved  March  3,  1899 
(Stats.  1899,  p.  47),  the  legislature  added  certain  sections 
to  the  Political  Code,  providing  thereby  an  exclusive  scheme 
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controlling  political  parties  in  holding  their  conventions 
for  the  nomination  of  candidates  to  public  office.  The  act 
is  known  as  the  primary  election  law,  and  for  convenience 
may  be  so  designated.  Plaintiff,  a  resident  and  taxpayer 
of  the  city  and  county  of  San  Francisco,  by  his  complaint 
sought  an  injunction  against  the  defendants,  constituting 
the  board  of  election  commissioners  of  San  Francisco,  to  re- 
strain them  from  expending  the  public  moneys  of  the  city 
and  county  under  the  terms  of  this  law,  alleging  it  to  be 
unconstitutional  and  void.  Defendants'  general  demurrer 
to  the  complaint  was  sustained,  and  plaintiflF,  declining  to 
amend,  appeals  from  the  judgment  against  him  which  fol- 
lowed. 

Conventions  of  political  parties,  consisting  of  representa- 
tives of  the  voters  of  such  parties,  assembled  to  deliberate 
and  place  in  nomination  their  candidates  for  various  public 
offices,  have  long  been  known  in  the  history  of  this  country. 
Heretofore  the  methods  which  political  parties  might  adopt 
for  the  selection  of  delegates  to  such  nominating  conven- 
tions have  usually  been  left  to  party  organization,  and  the 
legislature  has  contended  itself,  when  it  has  seen  fit  to  act 
at  all,  with  conservative,  tentative,  and  permissive  acts,  such 
as  found  expression  in  the  earlier  primary  law  of  this  state, 
popularly  called  the  Porter  primary  law.  (Stats.  18(>5-G(>, 
p.  438.) 

In  1897  the  legislature  made  its  first  essay  in  mandatory 
and  compulsory  legislation  touching  the  holding  of  primary 
elections.  (Stats.  1897,  p.  115.)  That  law  was  declared 
unconstitutional  as  imposing  limitations  and  conditions  upon 
the  right  of  suffrage  other  than  such  as  were  named  in  the 
constitution  itself,  and  grave  doubt  was  expressed  ixa  to  the 
power  of  the  legislature  to  prescribe  a  voting  test  and  impose 
it  upon  political  parties  and  their  members  as  a  prerequisite 
to  their  right  to  participate  in  party  affairs.  (Spier  v.  Baker, 
120  Cal.  370.) 

In  the  present  law  the  legislature  has  omitted  certain 
obnoxious  features  found  in  the  earlier  act,  but  has  intro- 
duced others  which  go  to  the  essence  of  the  legislation,  and 
which  we  are  earnestly  told  in  argument  are  violative  of 
the  constitutional  rights  of  the  people,  both  express  and 
implied. 

That  a  compulsory  primary  law,  such  as  this,  forms  a  part 
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of  the  general  election  laws  of  the  state  is  not,  we  think,  de- 
batable, and  has  been  distinctly  decided.  (Spier  v.  Baker, 
supra,) 

At  the  outset  the  law  declares  that  all  delegates  to  conven- 
tions of  political  parties  for  the  purpose  of  making  nomina- 
-tions  of  candidates  for  public  offices  shall  be  elected  at  elec- 
tions conducted  under  the  regulations  in  the  act  provided 
There  is  at  once  to  be  perceived  an  express  limitation  upon 
the  pow^ers  of  political  parties,  which  heretofore  they  have 
exercised,  of  adopting  their  own  modes  for  the  selection  of 
their  representatives.  It  is  a  part  of  the  political  history  of 
this  state  and  of  the  United  States  that  such  powers,  whether 
resting  in  right  or  merely  in  tlie  permissive  silence  of  the 
legislature,  have  been  freely  enjoyed.  In  some  instances 
political  parties  have  had  recourse  to  primary  elections 
under  such  regulations  and  tests  as  the  executive  managers 
of  the  party  might  prescribe.  In  others,  resort  is  had  to 
the  organization  of  precinct  or  district  political  clubs  with 
an  enrolled  membership,  the  members  thus  duly  entered 
having  alone  the  right  to  select  delegates  to  the  nominating 
conventions. 

We  will  not  now  stop  to  consider  whether  political  parties 
have  heretofore  enjoyed  these  privileges  as  of  right  or  merely 
under  permission.  We  have  referred  to  the  matter  only  as 
illustrating  the  bold  innovation  of  this  legislation,  and  thus 
of  an  added  necessity  for  a  careful  scrutiny  and  consideration 
of  its  terms.  This  much,  however,  we  think  will  be  freely 
conceded  by  advocate  as  well  as  by  antagonist  of  the  law, 
that  if  the  legislature  takes  unto  itself  the  regulation  and 
control  of  these  internal  affairs  of  political  parties,  it  nmst 
do  so  without  discrimination  and  with  equal  consideration 
and  benefit  to  all.  With  the  wisdom  or  the  policy  of  the  law 
this  court,  of  course,  can  have  nothing  to  do,  but,  if  the  law 
be  wise  and  beneficient,  every  organized  political  party  must 
come  under  its  cloak.  If,  upon  the  other  hand,  the  law  be 
unwise  or  inexpedient,  none  the  less  every  political  party 
must  equally  suffer  the  burden  and  bear  the  consequences. 

But  here  w'e  are  confronted  with  a  provision  in  this  law 
denying  its  rights   and  privileges  to  all  political  parties 
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which  did  not  cast  at  the  next  preceding  election  at  least 
three  per  cent  of  the  total  vote.  In  other  words,  no  matter 
how  well  organized  a  small  political  party  may  be,  no  mat- 
ter how  devoted  its  adherents  may  be  to  its  tenets,  they  are 
denied  a  representation  upon  the  primary  ballot,  cut  off  from 
all  benefits  of  the  law,  prohibited  from  holding  a  nominating 
convention  (because  only  under  the  provisions  of  this  law 
can  such  a  convention  be  held),  and  are  thus  absolutely  de- 
barred from  the  privileges  and  protection  accorded  to  other 
political  parties.  This  is  not  the  case  where  the  state,  as 
matter  of  regulation  when  called  upon  to  print  ballots  at 
public  expense,  restricts  the  names  to  be  printed  thereon  to 
the  parties  polling  a  certain  percentage  of  the  votes.  Even 
upon  this  question  there  has  been  a  division  in  the  courts, 
some  holding  it  to  be  a  mere  matter  of  regulation  and  not 
an  interference  with  the  right  of  suffrage,  and  others  main- 
taining that  it  confers  a  special  privilege  upon  the  stronger 
of  the  political  parties.  But  where  such  laws  have  been 
upheld,  the  right  of  the  voter  freely  to  express  his  preference 
has  always  been  preserved,  as  in  this  state,  by  blank  spaces 
wherein  he  may  write  the  names  of  the  candidates  of  his 
choice.  This  law  contains  no  such  provision.  Minor  polit- 
ical parties  are  denied  any  right  of  rcprcrfeiitation  upon  the 
ballot,  and  are  in  effect  forbidden  to  hold  i)olitical  conven- 
tions under  the  protection  of  the  law.  It  is  no  answer  to 
this  to  say  that  they  may  still  cause  the  names  of  their  nom- 
inees to  be  placed  upon  the  election  ballot  by  petition.  The 
objection  is  not  that  they  may  not  in  some  way  preserve 
this  important  right,  but  that  they  are  denied  the  means  to 
accomplish  this  result  by  the  holding  of  a  convention,  that 
they  are  denied  the  right  freely  to  assemble  inider  the  pro- 
tection of  the  law — a  right  preserved  to  them  both  by  the 
constitution  of  the  United  States  and  of  the  state  of  Cali- 
fornia— while  other  political  parties  no  differently  situated, 
saving  that  they  are  numerically  stronger,  are  given  this 
right  and  protected  by  all  of  the  machinery  of  the  law  in 
its  exercise.  Political  conventions  are,  after  all,  but  public 
assemblages  of  the  people,  having  for  their  end  the  discus- 
sion of  ways  and  means  for  the  public  good.  By  the  declara- 
tion of  rights  of  the  constitution  of  this  state  the  people  have 
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the  right  to  assemble  freely  to  consult  for  the  common  good, 
to  instruct  their  representatiTes  and  to  petition  the  legisla 
ture  for  redress  of  grievances.  (Const.,  art.  I,  sec.  10.)  No 
citizen  or  class  of  citizens  shall  be  granted  privileges  or 
or  immunitieB  which  upon  the  same  terms  shall  not  be 
granted  to  all  citizens  (Const.,  art.  I,  sec.  21),  and  all  laws 
of  a  general  nature  shall  have  a  uniform  operation.  (Const.^ 
art.  I,  sec.  11.)  How  can  it  be  said  that  a  law  which  pro- 
tects by  legislation  a  certain  number  of  citizens  forming  one 
political  party,  and  deprives  a  fewer  number  of  citizens  form- 
ing another  political  party  of  the  same  protection,  is  not 
violative  of  these  provisions?  Or  how  shall  it  be  said  that 
a  man  belonging  to  a  party  holding  certain  political  prin- 
ciples may  not  participate  in  a  primary  election,  when  his 
neighbor  of  different  political  faith  is  accorded  the  right 
so  to  do? 

The  case  in  this  regard  is  identical  in  principle  wiUi  the 
views  expressed  by  Mr.  Justice  Garoutte  in  his  concurring 
opinion  in  Eaton  v.  Brown,  96  Cal.  371,  where  he  says:  "It 
is  very  apparent,  from  the  reading  of  the  act  that  in  both 
spirit  and  letter  it  was  intended  that  only  parties  polling 
three  per  cent  of  the  entire  vote  cast  at  the  last  general 
election  should  have  a  heading  upon  the  ticket.  Such  being 
the  fact,  to  my  mind  the  law  is  clearly  unconstitutional." 

Moreover,  if  the  legislature  may  deny  the  protection  of 
its  laws  to  a  political  party  which  has  cast  less  than  three 
l)€r  cent  of  the  votes,  why  may  it  not  deny  the  same  right 
to  a  party  which  has  cast  forty-nine  per  cent  of  the  votes? 
This  is  not  a  mere  matter  of  regulation,  as  in  the  case  of 
the  election  ballot.  It  is  the  deprivation  of  the  one  party 
and  the  conferring  upon  another  of  certain  important  polit- 
ical privileges,  and  answer  to  it  cannot  be  made  by  saying 
that  the  three  per  cent  limit  is  reasonable,  while  a  forty- 
nine  per  cent  limitation  would  be  unreasonable.  It  is  a 
question  of  power.  Either  the  legislature  has  or  has  not  the 
constitutional  power  so  to  do.  If  it  has  the  power,  the 
question  of  reasonableness  or  unreasonableness  is  for  the 
legislature  alone,  and  a  court  would  no  more  be  justified  in 
overthrowing  the  law  because  it  believed  a  forty-nine  per 
cent  limitation  to  be  unreasonable  than,  in  the  absence  of 
such  power,  it  would  be  warranted  in  upholding  a  three  per 
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cent  limitation  because  it  might  believe  it  to  be  reasonable. 
And  upon  this  we  think  that  under  the  express  limitations 
upon  the  power  of  the  legislature  in  the  sections  of  the  con- 
stitution above  adverted  to,  the  legislature  has  not  such  pow- 
er ;  for  the  eflFect  of  its  act  here  under  consideration  is  not  onl y 
to  discriminate  between  poUtical  parties  and  the  members 
thereof,  but  absolutely  to  work  the  disfranchisement  of  vot- 
ers, or  to  compel  them,  if  they  vote  at  all,  to  vote  for  rep- 
resentatives of  political  parties  other  than  that  to  which 
they  belong.  The  deprivation  of  the  right  of  selection  is  a 
deprivation  of  the  right  of  franchise. 

It  is  further  contended  against  this  law  that  in  its  present 
state  it  works  an  unwarranted  invasion  of  the  rights  of 
political  parties,  and  this  contention  merits  more  than  a 
passing  notice.  No  one  can  be  so  ignorant  as  not  to  appre- 
ciate the  value,  indeed,  the  necessity,  of  opposing  political 
parties  in  a  government  such  as  ours.  No  one,  it  would 
seem,  can  be  so  thoughtless  as  not  to  realize  that  govern- 
ment by  the  people  is  a  progressive  institution  which  seeks 
to  give  expression  and  effect  to  the  wisest  and  best  ideas 
of  its  members.  No  statement  is  needed  in  the  declaration 
of  rights  to  the  effect  that  electors  holding  certain  political 
principles  in  common  may  freely  assemble,  organize  them- 
selves into  a  political  party,  and  use  all  legitimate  means  to 
carry  their  principles  of  government  into  active  operation 
through  the  suffrages  of  their  fellows.  Such  a  right  is  fun- 
damental. It  is  inherent  in- the  very  form  and  substance 
of  our  government,  and  needs  no  expression  in  its  constitu- 
tion. Says  Judge  Cooley,  in  discussing  this  general  subject 
(Cooley's  Constitutional  Limitations,  174) :  "It  does  not 
follow,  however,  that  in  every  case  the  courts,  before  they 
can  set  aside  a  law  as  invalid,  must  be  able  to  find  in  the 
constitution,  some  specific  inhibition  which  has  been  dis- 
regarded, or  some  express  command  which  has  been  dis- 
obeyed. Prohibitions  are  only  important  when  they  arc 
in  the  nature  of  exceptions  to  a  general  grant  of  power; 
and  if  the  authority  to  do  an  act  has  not  been  granted  by 
the  sovereign  to  its  representatives,  it  cannot  be  necessary 
to  prohibit  its  being  done The  right  of  local  self- 
government  cannot  be  taken  away,  because  all  our  constitu- 
tions assume  its  continuance  as  the  undoubted  right  of  the 
l)eople,  and  as  an  inseparable  incident  to  republican  govern- 
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iiient.  The  bills  of  rights  in  the  American  constitutions  for- 
bid that  parties  shall  be  deprived  of  property  except  by  the 
law  of  the  land;  but  if  the  prohibition  had  been  omitted, 
a  legislative  enactment  to  pass  one  man's  property  over  to 
another  would  nevertheless  be  void There  is  diffi- 
culty in  saying  that  any  such  act,  which  under  pretense  of 
exercising  one  power  is  usurping  another,  is  opposed  to  the 
constitution  and  void.  It  is  assuming  a  power  which  the 
people,  if  they  have  not  granted  it  at  all,  have  reserved  to 
themselves." 

As  early  as  1798  the  supreme  court  of  the  United  States, 
speaking  through  Mr.  Justice  Chase,  in  Calder  v.  Bull,  3 
Dall,  386,  said :  "I  cannot  subscribe  to  the  omnipotence  of  a 
state  legislature,  or  that  it  is  absolute  and  without  control, 
although  its  authority  should  not  be  expressly  restrained  by 
the  constitution  or  fundamental  law  of  the  state.  The  people 
of  the  United  States  erected  their  constitutions,  or  forms  of 
government,  to  estabUsh  justice,  to  promote  the  general  wel- 
fare, to  secure  the  blessings  of  Uberty,  and  to  protect  their 
persons  and  property  from  violence.  The  purposes  for  which 
men  enter  into  society  will  determine  the  nature  and  terms 
of  the  social  compact;  and,  as  they  are  the  foundation  of 
the  legislative  power,  they  will  decide  what  are  the  proper 
objects  of  it.  The  nature  and  ends  of  legislative  power  will 
limit  the  exercise  of  it.  This  fundamental  principle  flows 
from  the  very  nature  of  our  free  repubUcan  governments, 
that  no  man  should  be  compelled  to  do  what  the  laws  do  not 
require,  nor  to  refrain  from  acts  which  the  laws  permit. 
There  are  acts  which  the  federal  or  state  legislature  cannot 
do  without  exceeding  their  authority.  There  are  certain 
vital  principles  in  our  free  republican  governments  which 
will  determine  and  overrule  an  apparent  and  flagrant  abuse 
of  legislative  power — as  to  authorize  manifest  injustice  by 
positive  law,  or  to  take  away  that  security  for  personal  lib- 
erty or  private  property,  for  the  protection  whereof  the  gov- 
ernment is  established.  An  act  of  the  legislature  (for  I  can- 
not call  it  a  law)  contrary  to  the  great  first  principles  of  the 
social  compact  cannot  be  considered  a  rightful  exercise  of 
legislative  authority."  And  in  Loan  Assn,  v.  Topeka,  20 
Wall.  655,  that  .'•ariie  tribunal  declared :  "It  must  be  conceded 


346  Britton  v.  Boabd  of  Commbs.  [129  Oal. 

that  there  are  such  rights  in  every  free  government  beyond 

the  control  of  the  state There  are  limitations  on. such 

power  which  grow  out  of  the  essential  nature  of  all  free  gov- 
ernments— implied  reservations  of  individual  rightSi  without 
which  the  social  compact  could  not  exist,  and  which  are  re- 
spected by  all  governments  entitled  to  the  name.'' 

Active  political  parties,  parties  in  opposition  to  the  domi- 
nant political  party,  are,  as  has  been  said,  essential  to  the 
very  existence  of  our  government.  The  right  of  any  number 
of  men  holding  common  political  beliefs  or  governmental 
principles  to  advocate  their  views  through  party  organization 
cannot  be  denied.  As  has  been  said:  "Self-preservation  is  an 
inherent  right  of  political  parties,  as  well  as  of  individuals." 
( Whipple  V,  Broad,  25  Colo.  407.)  A  law  which  will  destroy 
such  party  organization,  or  permit  it  fraudulently  to  pass 
into  the  hands  of  its  political  enemies,  caimot  be  upheld.  The 
procedure  of  political  parties  may  be  regulated,  and  the  wis- 
dom of  the  legislature  may  well  be  exercised  in  devising 
methods  to  check  political  corruption  and  fraud,  but  the 
legislature  itself,  under  the  guise  of  regulation,  cannot  be 
permitted  to  throw  open  the  doors  to  these  very  abuses.  A 
law  authorizing  or  even  permitting  the  opponents  of  an  or- 
ganized political  party  to  name  the  delegates  to  the  nominate 
ing  convention  of  that  party  would  not  for  a  moment  be 
countenanced.  Yet  that  in  effect  is  precisely  what  the  act 
under  consideration  does  permit.  It  provides  that  the  pri- 
mary elections  of  all  political  parties  shall  be  held  at  the 
same  time.  To  the  intending  voter  at  such  primary  one 
ticket  is  given.  No  question  may  be  permitted  touching  his 
political  affiliations,  past,  present,  or  future.  The  voter  takes 
the  ticket,  retires  into  the  privacy  of  the  booth,  and  there, 
secretly — and  not  in  violation  of  any  law,  but  in  strict  ac- 
cordance with  the  law — names  such  delegates  as  he  desires  to 
the  political  convention  of  one  or  another  of  the  parties, 
whether  he  is  a  member  of  that  party  or  not,  whether  he  ever 
intends  to  become  such  a  member  or  not.  The  result  is  ap- 
parent. The  control  of  the  party  and  of  its  affairs,  the  pro- 
mulgation and  advocacy  of  its  principles,  are  taken  from  the 
hands  of  its  honest  members  and  turned  over  to  the  venal 


July,  1900.]       Bbitton  v.  Board  of  Commbs.  847 

and  corrupt  of  other  political  parties,  or  of  none  at  alL  Mas- 
querading thus  under  the  name  of  one  of  the  great  political 
parties  might  be  a  convention  of  men  authorized  by  this  law 
to  represent  it  and  place  upon  the  general  election  ballot  as 
its  candidates  those  whom  they  might  select — a  body  of  men 
whose  sole  purpose  might  be  the  disruption  and  deskuction 
of  the  party  whose  representatives  this  law  declared  them  to 
be.  It  is  expressly  announced  in  the  declaration  of  rights 
that  the  enumeration  therein  contained  shall  not  be  con- 
strued to  impair  or  deny  other  righta  retained  by  the  people. 
(Const.,  art.  I,  sec.  23.)  A  law  which  thus  permita  Uie  dis- 
ruption and  misrepresentation  of  a  political  party  is  an  in- 
novation of  these  reserved  rights.  For  the  foregoing  rea- 
sons the  judgment  of  the  trial  court  is  reversed,  with  direc- 
tions that  it  overrule  the  demurrer  of  defendants. 

Van  Dyke,  J.,  and  McFarland,  J.,  concurred. 

Beatty,  C.  J.,  dissented. 

TEMPLE,  J.,  concurring. — ^I  concur  in  the  judgment  on 
the  second  ground  discussed  by  Mr.  Justice  Henshaw,  and 
for  the  following  additional    reasons: 

The  act  itself  recognizes  the  necessity  of  political  parties, 
and  they  are  in  fact  the  instrumentalities  through  which  the 
people  govern.  A  political  party  is  an  association  of  citizens 
who  agree  on  certain  lines  of  policy;  and  the  purpose  for 
which  it  exists  is  to  impose  that  policy  upon  the  government 
This  can  only  be  done  by  electing  to  office  those  who  are  in 
favor  of  such  policy.  It  is  for  this  that  conventions  are  held 
and  candidates  selected.  To  do  this  it  is  absolutely  necessary 
that  the  party  shall  be  able  to  exclude  from  its  conventions, 
and  from  controlling  positions  in  the  party,  those  who  are 
not  in  accord  with  its  principles.  It  must  have  the  power 
to  prescribe  its  own  tests.  It  is  the  test  that  determines  what 
tlie  party  shall  be.  To  deprive  the  party  of  this  power  is  to 
destroy  it.  No  one  would  contend  that  the  legislature  can 
prescribe  what  the  test  shall  be.  If  it  could  do  this  it  could 
prescribe  what  parties  shall  exist.  And  then,  parties  some- 
times divide  on  great  public  questions.  In  such  case  the 
party  retaining  the  old  name  would  have  the  right,  by  proper 
tests,  to  exclude  those  formerly  affiliated  with  it,  but  who  now 
(fiffer.    Unless  a  party  can  do  all  these  things  it  has  no  se- 
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curity  that  the  candidates  put  forth  in  its  name  represent  its 
principles,  ^nd  then  the  management  and  control  of  its 
organization  may  be  taken  out  of  its  hands  and  given  to  its 
enemies.  All  this  right  of  self-control  the  primary  election 
law  takes  from  the  party  organization.  The  party  is  de- 
stroyed, or  may  be,  and  the  members  practically  denied  the 
right  of  free  suflFrage. 

And  then  there  may  hapiKjn  to  be  a  new  party  which  did 
not  exist  at  the  previous  election.  Why  should  it,  or,  indeed, 
other  political  parties  polling  less  than  three  per  cent  of  the 
vot^s,  be  denied  the  benefit  of  the  protection  of  this  law — if 
it  be  a  protection  ? 

Harrison,  J.,  concurred  in  the  above  opinion. 

GAROUTTE,  J.,  disisenting.— I  dissent.  In  the  Australian 
ballot  law  a  declaration  is  found  defining  what  constitutes  a 
political  party  within  the  purview  of  the  act;  and  then  it  is 
further  declared  that  those  parties  are  entitled  to  hold  politi- 
cal conventions  and  nominate  candidates  for  office.  The  vital 
element  going  to  make  up  a  iK)litical  party  under  that  act  is 
that  it  shall  have  polled  three  per  cent  of  the  entire  vote 
cast  at  the  last  election.  The  primary  law  does  not  attempt 
to  define  the  phrase  "political  parties,"  but  declares  that  only 
those  political  parties  which  polled  three  per  cent  of  the  total 
vote  cast  at  the  last  election  shall  participate  in  primary  elec- 
tions. In  other  words,  this  is  a  declaration  that  only  those 
political  parties  which  are  entitled  to  hold  conventions  and 
nominate  candidates  for  office  under  the  Australian  ballot 
law  are  entitled  to  hold  primary  elections.  It  is  thus  ap- 
parent that  the  primary  law  refers  to  a  great  class  of  political 
parties.  And  if  the  political  parties  declared  and  recognized 
by  the  Australian  ballot  la^v  form  a  constitutional  class,  then 
the  primary  law  in  dealing  with  that  class  of  political  parties 
is  likewise  constitutional.  While  the  question  has  never  been 
decided  in  this  state,  it  has  been  decided  in  other  states,  and 
held,  that  a  classification  of  parties  upon  the  basis  of  a  cer- 
tain percentage  of  the  total  vote  cast  at  the  last  election  is 
not  violative  of  constitutional  provisions.    Indeed,  it  seems 
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to  me  that  the  declaration  of  the  state  legislature  found  in 
the  Australian  ballot  law  as  to  what  shall  constitute  a  politi- 
cal party  within  the  meaning  of  that  act  is  constitutional 
legislation.  For  these  reasons  I  do  not  deem  the  three  per 
cent  clause  of  the  primary  election  law  obnoxious  to  the  con- 
stitution of  this  state.  It  may  be  further  suggested  that  as 
the  Australian  ballot  law  does  not  recognize  an  organization 
as  a  party  which  failed  to  poll  three  per  cent  of  the  total  vote 
cast  at  the  last  election,  no  substantial  benefits  could  be  de- 
rived by  such  a  party  in  participating  in  primary  elections ; 
for  the  nominees  of  a  convention  composed  of  delegates 
selected  at  the  primary  election  by  such  party  would  not  be 
entitled  to  a  place  upon  the  ballot.  It  must  be  borne  in  mind 
always  that  the  primary  law  in  this  regard  is  not  dealing 
with  voters  as  individuals,  but  with  political  parties  as  such. 
If  the  declaration  found  in  the  present  Australian  ballot  law, 
defining  what  shall  constitute  a  political  party,  had  been  in 
that  law  at  the  time  Eaton  v.  Brown,  96  Cal.  371,  was  de- 
cided, I  am  not  prepared  to  say  that  my  views  as  there  ex- 
pressed would  have  been  the  same. 

It  may  be  further  suggested  that  under  the  present  law, 
the  ballot  being  entirely  secret,  and  every  voter  being  al- 
lowed to  cast  his  vote  for  the  delegates  of  any  party  repre- 
sented upon  the  ballot,  the  result  is  that  Democratic  voters 
may  elect  delegates  to  Republican  conventions,  and  Republi- 
can voters  may  elect  delegates  to  Democratic  conventions,  and 
thereby  absolutely  own  and  control  the  conventions  of  o[>- 
posing  political  parties.  I  am  not  prepared  to  say  that  the 
existence  of  these  conditions  clearly  renders  a  law  uncon- 
stitutional which  permits  it.  But  I  am  prepared  to  say  that  u 
law  of  that  character  presents  a  most  anomalous  state  of 
affairs. 
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[L.  A.  No.  653.    DepartmeBi  One.'-July  30,  1900.] 

J.  C.  McCANN  et  al.,  Respondents,  v.  J.  C.  McMILLAN  et 
al.j  Appellants. 

Mining  Claims — ^Vauditt  or  Relocations — Evasion  of  Ankual 
Work. — ^A  relocation  made  by  mming  claimants  at  the  close  of  the 
year  in  the  name  of  a  nonresident^  without  his  authority,  under  a 
pretense  that  they  had  abandoned  their  claims  immediately  prior 
to  such  relocation,  with  full  knowledge  that  no  annual  work  had 
been  done  or  attempted,  as  required  by  the  statute,  and  with  in- 
tent to  evade  such  requirement,  and  to  preclude  a  subsequent  valid 
location,  has  no  validity  or  effect;  and  a  location  proper  in  form, 
made  on  the  first  day  of  the  following  year  by  another  claimant,  for 
failure  of  the  former  claimants  to  do  the  required  annual  work, 
is  valid  and  effective. 

Id. — Abandonment  of  Claims — Question  of  Intentiow — ^Faots  and 
clbcumstances — inconclusive  testimony — suppobt  of  finding. 
Abandonment  of  mining  claims  is  a  question  of  intention,  which 
it  is  the  province  of  the  jury  or  the  trial  court  to  determine,  in 
view  of  all  the  facts  and  circumstances  of  the  case.  The  direct 
testimony  of  claimants  that  they  abandoned  the  claims  in  contro- 
versy a  few  minutes  before  they  relocated  them  in  the  name  of 
another  person  is  not  conclusive;  and  a  finding  that  they  did  not 
abandon  them  is  supported,  notwithstanding  such  testimony,  where 
the  facts  and  circumstances  in  evidence  indicate  its  improbability, 
and  justify  the  conclusion  that  there  was  no  abandonment. 

Id. — ^Location  of  Bobaz  Claims — ^Lode  Claims — Placer  Claims. — ^It 
is  not  material  that  locations  of  mineral  claims  containing  de- 
posits of  borate  material,  or  borax,  should  be  described  either  as 
lode  claims,  or  as  placer  claims;  and  notices  stating  "that  we, 
the  imdersigned,  have  this  day  located  this  ground  for  borate 
mining  purposes,"  and  describing  claims  fifteen  hundred  feet  long 
and  six  hundred  feet  wide,  are  sufficient  as  notices  of  placer  claims. 

Id. — Refebence  to  Monuments  in  KoncE^-LiBERAL  Constbuction. — 
Notices  of  location  of  mining  claims  are  to  be  liberally  construed; 
and  references  in  a  notice  to  an  adjoining  mine,  and  to  the  dis- 
tance and  direction  of  the  claim  from  a  named  road  and  town, 
are  presumed  to  be  a  sufficient  reference  to  monuments  to  identify 
the  claim. 

Id. — ^Masking  of  Bouhdabibs — ^Rscobd  of  Claim. — ^Though  the  dis- 
tinct marking  of  the  boundaries  of  a  mining  claim  upon  the 
ground  so  that  they  can  be  readily  traced  is  essential  to  a  valid 
location,  yet  the  statute  does  not  require  that  the  record  of  the 
claim  shall  state  that  it  is  so  marked  upon  the  ground. 


July,  1900.]  McCanu  v.  McMillan,  "•'^^^ 


Id.— Dmncv  Booov  Boca— Cubtodt  or  CSouhtt  Cixek.— Where  the 
plcftdingB  admit  that  iht  elaima  wtn  located  in  a  tpeeifled  min- 
ing district,  and  the  name  of  the  recorder  of  that  district  to  shown, 
a  district  record  book  showing  records  of  locationa  in  the  dtotriH 
s«ned  by  soA  recorder,  and  produced  by  tho  county  dei^,  in 
pnrsnanoe  <tf  tho  act  of  1897,  then  in  force,  eomoi  from  the  proper 
custodian. 

Id.— CuoTOM  TO  Bboohh- 8um.T  or  Ktxddicb  bt  DwiHnAirr.— Evi- 
dence introduced  from  the  dtotriet  record  book  of  the  claims  both 
of  the  plaintiffs  and  of  the  defendanU  is  some  evidence  that  there  was 
a  rule  or  custom  to  record  mining  claims  in  the  district;  and  the 
absence  of  the  proof  of  such  custom  by  the  plaintiff,  objected  to 
by  the  defendants,  to  supplied  by  the  defendants'  introduetion  of 
the  same  records  to  prove  their  locations. 

APPEAL  from  a  judgment  of  the  Superiw  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
Frank  F.  Oster,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Reddy,  Campbell  &  Meteon,  for  Appellants. 

L.  M.  Sprecker,  and  Bolfe  &  Bolfe^  for  Respondente. 

THE  COURT.— Plaintiflfs  brought  this  action  to  quiet 
Iheir  title  to  three  mining  claims  known  as  the  Compromise, 
Handy,  and  Sixteen  to  One,  situate  in  Calico  mining  district, 
San  Bernardino  coimty.  Findings  and  judgment  were  for 
the  plaintiffs,  and  defendant  Barkley  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new 
trial.  Defendant  McMillan  answered,  disclaiming  all  inter- 
est in  the  property  involved. 

A  general  outline  of  some  material  facte  is  essential  to  a 
comprehension  of  the  pointe  in  controversy. 

Prior  to  January  1,  1896,  H.  B.  Stevens  and  Eugenia  D. 
Porter  located  certain  mining  claims  covering  the  same 
ground  now  claimed  by  plaintiffs  under  locations  made  by 
themselves  on  January  1,  1897,  the  validity  of  which  is  the 
ultimate  question  here  involved.  No  assessment  work  was 
performed  by  the  prior  locators  during  the  year  1896  on 
any  of  the  claims.  On  December  28, 1896,  said  Stevens  and 
Porter  sold  and  conveyed  their  said  daims  to  the  defendant 
McMillan.     On  December  30,  1896,  McMillan  and  one 
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C.  E.  Calm  went  upcm  said  claims,  and,  as  claimed  by  de- 
fendants, abandoned  them,  and  afterward,  upon  the  same 
day  and  the  next,  relocated  them  for  and  in  the  name  of 
defendant  Barkley.  Plaintiffs  made  their  alleged  locations 
on  the  morning  of  January  1,  1897,  assuming  that  the 
ground  was  then  open  to  location. 

Plaintiffs'  title  is  controverted  by  appellant  on  each  of 
two  principal  grounds,  which  will  be  noticed  in  their  order. 

1.  That  the  ground  in  controversy  was  not  open  to  loca- 
tion by  the  plaintiffs,  because  of  the  locations  made  for 
defendant  Barkley  on  December  30,  1896. 

That  the  locations  made  prior  to  1896  and  which  were 
conveyed  by  Stevens  and  Porter  to  McMillan  on  December 
28,  1896,  were  at  that  time  valid  locations  is  not  ques- 
tioned; and,  but  for  the  alleged  abandonment  of  them  by 
McMillan  on  December  30th,  would  have  continued  to  be 
valid  until  midnight  of  December  31st,  when  the  ground 
would  become  forfeited  and  vacant  because  no  assessment 
work  was  done  for  the  year  1896.  The  court  found  that 
the  ground  was  not  vacant  at  the  time  the  Barkley  locations 
were  made,  but  was  vacant  on  January  1,  1897,  when  plain- 
tiffs made  their  locations,  and  therefore  found,  in  eflFect,  that 
there  was  no  abandonment  of  the  claims  by  McMillan  on 
December  30th,  but  that  he  forfeited  them  by  failing  to  do 
the  assessment  work  on  them,  which  failure  left  them  vacant 
on  January  1,  1897. 

We  think  the  finding  that  there  was  no  abandonment  is 
justified  by  the  evidence.  "Abandonment,*'  as  was  said  in 
Myers  v.  SpooneVy  55  Cal.  260,  "is  a  question  of  intention, 
and  of  this  intention  the  jury  were  to  judge  in  view  of  all  the 
facts  and  circumstances  of  the  case.  It  is  true,  as  stated  in  the 
brief  of  counsel  for  appellants,  that  Leathe  testified  at  the 
trial  that  there  was  no  intention  by  him  or  his  colocators  to 
abandon  the  claims.  But  his  testimony  to  that  effect  was 
not  conclusive."  They  knew  when  they  purchased  the 
claims  that  the  assessment  work  for  1896  had  not  been  done, 
and  that  their  title  would  expire  with  the  expiration  of  the 
year.  They  intended,  as  was  explicitly  stated,  to  relocate 
for  themselves;  but  to  wait  until  January  1st  would  expose 
the  claims  to  location  by  others  who  had  an  even  chance 
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^-ith  them.  They  could  not  relocate  before  in  anyone's  name 
without  an  abandonment,  and  to  say  to  each  other  that 
they  abandoned,  and  within  ten  minutes,  and  without  leav- 
ing the  ground,  locate  them  in  the  name  of  a  person  in  New 
York,  and  thus  burden  an  absent  friend  with  mining  claims 
which  they  assert  were  not,  to  them,  worth  doing  the  aflBess- 
ment  work  upon,  is  at  least  improbable.  But  we  find  at 
the  conclusion  of  Mr.  Calm's  testimony  the  statement: 
"When  I  went  on  the  ground  on  the  22d  of  January  I  did 
not  look  for  tools.  We  had  men  on  the  ground  at  that  time, 
and  if  I  had  seen  tools  they  might  have  been  theirs.  I  did 
not  notice  whether  there  were  any  tools  there  that  did  not 
belong  to  us  or  our  men." 

Who  the  witness  meant  by  "we"  or  "us"  is  not  stated.  It 
nowhere  appears  that  Barkley  was  at  any  time  informed  of 
the  location  having  been  made,  or  that  he  gave  any  direc- 
tions or  authority  to  have  any  work  done.  McMillan  by  his 
answer  disclaimed  all  right,  title,  or  interest  in  said  claims 
or  either  of  them;  but  he  testified  that  he  was  there  in 
January  and  April,  1897,  and  did  work  on  the  Mars  in 
April  of  that  year;  that  the  Dauntless  and  Minerva  also 
had  work  done  upon  them  in  1897,  and  added,  "I  was  there 
in  possession  of  those  claims" ;  that  work  was  done  in  Janu- 
ary and  February,  and  that  he  was  there  in  possession  doing 
the  work  when  liie  injunction  was  served. 

McMillan  further  testified  that  he  was  on  those  claims 
on  December  31st,  the  day  after  the  alleged  abandonment; 
that  "there  was  no  way  of  getting  in  there  except  on  horse- 
back, and  I  went  to  see  if  I  could  find  a  good  place  for  a 
wagon  road" ;  and  that  he  was  there  on  January  16th  also. 

Barkley's  d^)OBition  was  not  taken,  nor  was  there  any 
evidence  that  he  was  ever  informed  that  these  mining  claims 
were  located  in  his  name,  or  that  work  was  being  done  for 
him,  or  that  Calm  or  McMillan  were  his  agents.  Barkley's 
answer  was  verified  by  McMillan,  but  even  that  he  did  not 
do  as  agent,  but  as  one  of  the  defendants  in  an  action  in 
which  he  disclaimed  all  interest. 

We  have  gone  into  this  matter  thus  fully  because  of  the 
direct  testimony  of  McMillan  and  Calm  to  the  alleged  aban- 
donment. It  was  for  the  trial  court  to  determine  the  fact, 
and  we  think  the  circumstances  justify  the  conclusion  that 
there  was  no  abandonment. 
CXXIX.  Cal.— 23 
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2.  Appellaat  further  contends  that  plaintiffs  have  not 
shown  title  because  "  there  was  no  proof  that  the  ground  con- 
tained veins  or  lodes  of  mineral  bearing  rock  in  place." 

It  is  said  that  the  ground  contained  a  deposit  of  borate 

material  or  borax,  and  that  such  deposits  cannot  be  located 
as  lode  or  lodes  of  mineral  bearing  rock  in  place. 

The  notices  are  ''that  we,  the  undersigned,  have  this  day 
located  this  ground  for  borate  mining  purposes,"  and  describe 
claims  fifteen  hundred  feet  long  and  six  hundred  feet  wide, 
while  appellant's  locations  describe  them  as  lode  claims. 

But  the  point  made  is  immaterial.  It  is  said  in  lindley 
on  Mines,  section  432 :  ''That,  generally  speiJdng,  the  acts 
required  to  be  performed  in  order  to  complete  a  valid  loca- 
tion under  the  federal  laws  applicable  to  placers,  are  the  same 
as  required  in  cases  of  lode  locations."  (See,  also,  U.  S. 
Rev.  Stats.,  sec.  2329.)  Appellant  does  not  point  out  any 
defect  in  respondents'  notices  as  notices  of  placer  claims,  and 
we  perceive  none. 

It  is  further  contended  that  the  certificates  or  notices  of 
location  of  respondents'  mining  claims  do  not  describe  them 
with  reference  to  natural  objects  or  permanent  monuments, 
nor  describe  them  as  being  distinctly  marked  on  the  ground 
so  that  the  boundaries  could  be  readily  traced. 

We  think  the  reference  in  plaintiffs'  location  notices  to 
natural  objects  or  permanent  monuments  is  sufficient.  The 
Compromise  location  states  that  it  is  ^'bounded  on  the  east 
by  the  Handy  mine,  and  is  ono-quarter  mile  south  of  Borax 
road,  and  about  three  miles  east  of  the  town  of  Calico."  The 
others  are  similarly  described. 

The  defendant's  notices  similarly  describe  his  locations.  It 
may  be  presimaed  that  if  there  were  natural  objects  or  per- 
manent monuments  that  would  better  identify  the  location 
of  these  claims,  both  plaintiffs  and  defendant  would  have 
referred  to  them.  Notices  of  location  are  to  be  liberally  con- 
strued.   (Carter  v.  Bacigcdupi,  83  Cal.  187.) 

As  to  the  other  branch  of  the  objection,  the  statute  does 
not  require  the  record  of  a  mining  claim  to  show  that  it  is 
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distinctly  marked  on  the  ground  so  that  its  boundaries  can 
be  readily  traced.  The  claim  must  be  so  marked  upon  the 
ground,  but  the  statement  that  it  is  so  marked  is  not  required 
to  be  inserted  in  the  record.     (U.  S.  Rev.  Stats.,  sec.  2324.) 

Upon  the  trial  the  plaintiffs  offered  in  evidence  what  pur- 
ported to  be  the  record  of  their  said  mining  claims,  recorded 
in  a  book  purporting  to  be  the  records  of  the  Calico  mining 
district.  This  record  was  produced  by  the  county  recorder 
of  said  San  Bernardino  county.  Objection  was  made  by 
defendant  that  the  record  must  be  accompanied  by  proof 
that  there  was  such  a  district,  that  there  was  a  rule  or  cus- 
tom providing  for  a  record,  and  that  the  book  was  kept 
Dy  the  lawful  custodian  of  it. 

This  cause  was  tried  Mobile  the  mining  act  approved  March 
27, 1897,  existed  and  was  in  force,  and  that  act  provided  that 
the  records  of  all  mining  districts  should  be  transmitted  to 
the  county  recorder  of  the  respective  counties  in  which  the 
districts  were  situated,  and  that  "thereafter  copies  of  such 
records,  certified  by  the  county  recorder,  may  be  received  in 
evidence  with  the  same  effect  as  the  originals."  These  rec- 
ords were  produced  by  the  county  recorder,  the  proper  cus- 
todian. It  was  alleged  in  the  complaint  that  these  mining 
claims  were  situated  in  Calico  mining  district,  and  the  allega- 
tion was  not  denied.  It  was  also  alleged  in  the  complaint 
that  II.  R.  Gregory  was  the  duly  acting  recorder  of  said 
district,  and  there  was  oral  evidence  that  he  was  such,  and 
that  the  notices  of  location  were  left  with  him  to  be  recorded, 
and  the  record  of  the  locations  was  signed  by  him  as  such 
recorder.  This  evidence  was  corroborated  by  the  defend- 
ant, who  introduced  the  same  book  from  the  custody  of  the 
same  officer  to  prove  the  recording  of  his  claims,  and  these 
records  were  n'lade  l)y  the  same  district  recorder  who  was 
repeatedly  spoken  of  by  defendant's  witnesses  as  the  recorder 
of  said  district.  If  there  were  any  defects  in  plaintiffs'  evi- 
dence upon  this  point  we  think  it  was  supplied  by  the 
defendant;  and  the  production  of  voliune  3  of  the  records 
of  said  district,  as  well  as  the  fact  that  defendants,  as  well 
as  plaintiffs,  immediately  procured  their  respective  notices 
of  location  to  be  recorded  by  the  recorder  of  said  district, 
is  at  least  some  evidence  that  there  was  a  rule  or  custom 
requiring  ft. 
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Our  conclusion  is  that  the  findings  are  justified  by  the  evi- 
dence, and  that  there  are  no  errors  which  would  justify  a 
reversal  of  the  judgment.  The  judgment  and  order  are 
affirmed. 

Hearing  in  Bank  denied. 


[L.  A.  No.  727.    Department  One.— July  30,  1900.] 

HENRY  MALLORY  et  al.,  Appellants,  v.  RACHEL  J. 
SEE  et  al.,  Respondents. 

New  Trial — Notice  of  Intention — ^Limitation  of  Tna. — The  time  for 
serving  and  filing  a  notice  of  intention  to  move  for  a  new  trial  is 
not  necessarily  limited  by  the  time  in  which  an  appeal  may  be  taken 
from  the  judgment;  and,  except  in  cases  of  laches  or  waiver,  the 
time  therefor  is  not  limited  otherwise  than  as  expressed  in  sec- 
tion 659  of  the  Code  of  Civil  Procedure. 

Id. — Written  Notick  of  Decision — Constbuotion  of  Code. — The  no- 
tice of  decision  required  by  section  669  of  the  Code  of  Civil  Pro- 
cedure is,  by  the  terms  of  section  1010  of  the  same  code,  required 
to  be  in  writing ;  and  section  659  is  to  be  construed  as  if  the  term.n 
therein  were  "alter  written  notice  of  the  decisicm  of  the  court." 

Id. — Actual  Notice  of  Decision — ^Affidavit  of  Opposite  Party — In- 
tent OP  Statute — ^Running  of  Tihb. — ^Mere  actual  notice  of  the 
decision  of  the  court,  not  evidenced  by  written  notice,  or  by  facts 
establishing  a  legal  waiver  thereof,  but  proved  merely  by  affidavit 
of  the  opposite  party,  cannot  be  a  substitute  for  the  written  evi- 
dence of  notice  prescribed  by  the  statute.  The  obvious  intent  of 
the  statute  cannot  be  thus  defeated;  and  the  time  within  which 
to  give  notice  of  intention  to  move  for  a  new  trial  will  only  run 
from  written  notice  of  the  decision,  unless  a  waiver  thereof  is 
properly  shown. 

Id._Waiver  of  Written  Notice  of  Decision— Record  Proof.— The 
statutory  provision  requiring  written  notice  of  the  decision  of  the 
court  is  solely  for  the  benefit  of  the  moving  party,  and  may  be 
waived  by  him ;  but  it  will  only  be  deemed  waived  when  the  waiver 
is  evidenced  by  some  act  or  acquiescence  of  the  moving  party  mani- 
fested by  the  record,  files,  or  minutes  of  the  court.  Where  the 
moving  party  has  acted  in  open  court  or  in  the  proceedings  of  the 
cause  as  if  he  had  formal  notice  of  the  decision^  his  acts  constitute 
a  waiver  of  such  formal  notice. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San  Luis 
Obispo  County  striking  from  the  files  a  notice  of  intention  to 
move  for  a  new  trial.  E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Graves  &  Graves,  and  John  A.  Kimball,  for  Appellants. 

V^enable  &  Goodchild,  for  Respondents. 

SMITH,  C. — The  superior  court  made  an  order  striking 
from  the  files  the  notice  of  intention  to  move  for  new  trial. 
The  respondents  contend  that  the  notice  of  intention  was  too 
late:  1.  Because  filed  more  than  six  months  after  judgment; 
and  2.  Because  filed  more  than  ten  days  after  actual  notice 
of  the  decision. 

1.  On  the  first  point  it  is  contended  that  by  the  expiration 
of  the  time  allowed  for  appeal  a  judgment  becomes  final,  and 
can  no  longer  be  reviewed,  either  directly  or  indirectly,  by 
motion  for  new  trial.  Hence,  it  is  claimed,  the  time  allowed 
by  section  659  of  the  Code  of  Civil  Procedure  for  filing  the 
motion  is  to  be  regarded  as  Umited  to  the  period  of  six  months 
allowed  for  appeal  from  the  judgment.  Numerous  sections 
of  the  Code  of  Civil  Procedure  and  several  cases  are  cited 
in  support  of  this  contention,  but  do  not  seem  to  sustain  it. 
Nor  is  there  anything  in  the  section  itself  to  indicate  such 
intention.  We  must  hold,  therefore,  that — unless  by  the 
general  principles  of  the  law,  in  cases  of  laches — there  is  no 
limit  of  time  for  filing  the  notice  other  than  that  expressed 
in  the  section. 

2.  No  written  notice  of  the  filing  of  the  decision  was 
given,  but  it  is  claimed  that  the  notice  of  intention  was  filed 
*'more  than  ten  days  after  appellants  had  actual  notice  of  the 
decision."  Two  affidavits  were  filed  in  support  of  this  conten- 
tion— one  by  one  of  the  defendants,  to  the  effect  that  she  had 
informed  one  of  the  plaintiffs  that  judgment  had  been  en- 
tered, and  that  thereupon  "both  plaintiffs  and  defendants 
commenced  to  use  the  water"  in  controversy  under,  and  a^ 
prescribed  by,  said  judgment;  the  other,  by  one  of  defend- 
ants' attorneys  to  the  effect  that  after  the  judge  had  decided 
that  plaintiffs  were  entitled  to  the  use  of  the  water  in  suit  for 
four,  and  defendants  for  three,  days  in  each  week  an  agree- 
inont  was  made  between  him  and  one  of  plaintiff's  attorneys 
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that  "plaintiffs'  time  should  commence^  and  defendants'  time 
end,  at  noon  of  each  Sunday'' ;  and  that  under  this  agree- 
ment the  conclusions  of  law  and  judgment  so  provided. 
These  allegations  are  not  denied. 

It  can  hardly  be  doubted — ^if  we  apply  to  the  case  the  ordi- 
nary rules  of  evidence — ^that  the  plaintiffs  had  actual  notice 
or  knowledge  of  the  decision ;  that  is  to  say,  not  necessarily  of 
the  date,  but  of  the  fact.  Plaintiff's  attorneys  were  informed 
of  the  judge's  decision,  and  agreed  upon  terms  to  be  em- 
bodied in  the  written  decision  and  judgment  about  to  be 
filed,  and  which  were  filed  accordinjj;! y ;  and  immediately 
thereafter  all  the  parties  cojnmenced  to  use  the  water  as  pre- 
Hcribed  in  the  judgment.  If,  therefore,  the  rule  is  as  claimed 
by  raspondents — that  is  to  say,  if  the  time  prescribed  by  sec- 
tion 659  of  the  Code  of  Civil  Procedure  commences  to  run 
from  the  time  of  actual  notice  or  knowledge  to  the  party  mov- 
ing for  a  new  trial,  we  would  have  to  sustain  the  order  ap- 
I)ealed  from. 

But  to  hold  this  would  be  to  go  beyond  any  case  yet  de- 
cided, and,  we  think,  beyond  the  intention  not  only  of  the 
statute,  but  of  any  of  the  decisions. 

The  notice  prescribed  in  section  059  of  the  Code  of  Civil 
Procedure  is,  by  an  express  provision  of  the  code,  a  notice 
"in  writing."  (Code  Civ.  Proc,  sec.  1010;  Forni  v.  Yoell, 
99  Cal.  176;  Biagi  v.  Howes,  66  Cal.  470.)  The  provisions 
of  the  code  are  therefore  essentially  identical  with  those  of  the 
old  practice  act,  which  prescribed  "written  notice,"  and  hence 
the  decisions  under  the  latter  apply  here.  (Sawyer  v.  San 
Francisco,  50  Cal.  370;  Roussin  v,  Stewart,  33  Cal.  208; 
Burnett  v,  Stearns,  33  Cal.  468;  Cavpentier  v,  Thurston, 
30  Cal.  123;  Borland  v.  Thornton,  12  Cal.  446.)  The  last 
ciuse  refers  to  a  notice  to  dissolve  an  injunction,  of  which  it 
iji  said :  "When  the  statute  speaks  of  notice  it  means  written 
notice,  or  notice  in  open  court,  of  which  a  minute  is  made 
by  the  clerk."  The  others  refer  to  notices  of  filing  of  de- 
cision ;  and  all  hold  that  the  notice  prescribed  by  the  statute 
is  written  notice.  The  provision  in  section  659  of  the  Code 
of  Civil  Procedure  must,  therefore,  be  read  as  though  the 
tenns  were  "after  written  notice  of  the  decision  of  the  court," 
jis  is  in  fact  held  in  the  two  cases  first  cited  sMpra. 
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But  this  provision  of  the  statute  is  subject  to  the  rule,  uni- 
versal in  its  application,  that  "anyone  may  waive  the  advan- 
tage of  a  law  intended  solely  for  his  benefit."  (Civ.  Code, 
sec.  3513;  Fomi  v,  YoeU,  supra.)  And  "when  a  party  acts 
as  if  he  had  formal  notice  of  a  decision,  such  acts  constitute 
a  waiver  of  such  formal  notice."  (Oray  v.  Winder,  77  Cal. 
527.) 

In  the  case  cited  the  plaintiffs  (who  afterward  moved  for 
new  trial)  were  present  in  court,  objected  to  the  findings  and 
asked  for  further  findings,  which  were  thereupon  made 
and  filed,  which  was  held  to  be  a  waiver. 

This  same  rule  was  held  to  apply  in  the  following  cases, 
namely:  O'Neil  v.  Donahue,  57  Cal.  231,  where  defendant 
(who  afterward  moved  for  new  trial)  served  the  plaintiff 
with  notice  of  decision ;  Barron  v.  Deleval,  58  Cal.  97,  where 
"appellant  waived  his  right  to  a  written  notice  [of  ruling  on 
demurrer]  by  applying  to  the  court  for  leave  to  answer"; 
Thome  V.  Finn,  69  Cal.  254,  where  defendants  had  given 
a  previous  notice  of  intention  to  move  for  new  trial ;  Mullally 
V,  Benevolent  Sac,  69  Cal.  560,  a  similar  case ;  Forni  v.  Yoell, 
supra,  where  defendants  had  moved  to  dismiss  the  action 
because  the  finding?  had  been  filed  more  than  six  months 
Anthout  the  entry  of  judgment ;  and  California  Imp,  Co.  v. 
Baroteau,  116  Cal.  137,  where  appellant  had  moved  to 
modify  and  set  aside  the  findings  of  fact  and  conclusions  of 
law. 

In  all  the  cases  cited — which,  with  exceptions  to  be  noted 
presently,  include  all  the  cases  on  the  subject  that  have  been 
brought  to  our  attention — the  decvif?ion  was  put  upon  the 
ground  that  written  notice  of  the  filing  of  the  decision  had 
been  waived;  and  in  every  caae  the  waiver  was  evidenced 
by  some  act  or  acquiescence  of  the  party  in  open  court  or 
in  the  proceedings  in  the  case,  ap})earing  from  the  records, 
files  or  minutes.  The  rule  would  therefore  seem  to  be  that 
written  notice  of  filing  of  decision  is  in  all  cases  required, 
imless  waived  by  facts  appearing  in  the  records,  files,  or 
minutes  of  the  court;  and  it  follows  that  actual  notice  or 
knowledge,  other  than  by  written  notice,  is  insufficient  in 
any  ciise  unless  it  appean,  from  facts  thus  evidenced,  that 
written  notice  was  waived.  This  is  in  effect  held  to  be  the 
rule  in  Forni  v.  Yoell,  supra,  where  the  distinction  between 
actual  notice  and  waiver  is  pointed  out  and  explained. 
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The  only  caae  in  which  this  {urinciple  has  been  departed 
from  is  that  of  Dow  v,  Ross,  90  Oid.  568,  where  actaal  knowl- 
edge, appearing  from  the  affidarit  of  the  moring  party,  was 
held  to  be  sufficient  to  dispense  with  written  notice;  though 
in  fact  there  was  no  evidence  of  waiver.  But  to  adopt  this 
rule  would  be  to  substitute  for  the  written  evidence  prescribed 
by  the  statute,  or  the  record  evidence  hitherto  allowed  by  the 
court,  the  less  satisfactory  evidence  of  affidavits  of  interested 
parties ;  and  thus  to  defeat  the  obvious  intent  of  the  statute. 

We  have  cited  the  case  of  Biagi  v.  Howes,  supra,  on  the 
point  that  the  notice  prescribed  by  section  659  of  the  Code  of 
Civil  Procedure  is  "notice  in  writing,"  and  hence  that  the 
party  intending  to  move  for  a  new  trial  has  a  right  to  wait 
for  such  notice.  To  this  extent  the  case  has  never  been 
overruled,  and  it  is,  as  we  have  said,  in  eflfect  affirmed  by 
the  decision  in  Forni  v.  Yoell,  supra;  though,  of  course,  the 
written  notice  prescribed  may  be  waived. 

We  therefore  advise  that  the  order  of  the  court  below 
striking  from  the  files  of  the  court  plaintiffs'  notice  of  inten- 
tion to  move  for  a  new  trial  be  vacated  and  set  aside  and  the 
cause  remanded  for  further  proceedings. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
of  the  court  below  striking  from  the  files  of  the  court  plain- 
tiffs' notice  of  intention  to  move  for  a  new  trial  is  vacated  and 
set  aside  and  the  cause  remanded  for  further  proceeding^. 
Temple,  J.,  Harrison,  X,  Garoutte,  J. 
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[L.  A.  Kb.  893.    Deparlanent  OiM.^^iil7  30,  19(N).] 

COUNTY  OP  KERN,  Respondent,  v.  CHARLES  A.  LEE 
et  al.,  Appellants. 

MimNO  Claims— Rboord  or  Locations  aitd  Pboon  or  La»»— FfeBins- 
BiTK  Law— DuTT  or  BoooRDBB^AcTioir  U»nr  Bono  roB  Fkbb.- 
Notwithstanding  the  repeal  of  the  state  mining  law  of  1807»  which 
required  all  notices  of  location  of  mining  claims  and  proofs  of 
annual  labor  to  be  recorded  in  the  county  recorder's  office,  the 
permissiye  record  thereof  still  allowed  hj  the  amendment  of  1897, 
to  section  1159  of  the  Civil  Code  makes  it  the  duty  of  the  county 
recorder,  by  the  terms  of  the  County  GoTemmoit  Act,  to  record 
them,  and  to  pay  the  fees  received  therefor  into  the  county  treas- 
ury, and,  upon  his  failure  to  do  so,  an  action  will  He  upon  his  of- 
ficial bond  to  recover  the  fees  received  by  him  lor  such  record. 

Id. — Vauditt  and  Bmor  or  Bboobd  not  Involvbd. — The  validity  or 
Invalidity  of  the  records  as  evidence  of  title  or  notice  of  claim  is 
not  involved  in  an  action  based  upon  the  duty  of  the  recorder  to 
record  instruments  permitted  by  law  to  be  recorded.  Such  duty 
does  not  depend  upon  the  validity  or  effect  of  the  instrument  offered 
for  record,  or  of  the  record  thereol 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kern  County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion. 

Laird  &  Packard,  and  Rolfe  &  Rolfe,  for  Appellants. 

J.  W.  Ahem,  District  Attorney,  for  Respondent. 

HAYNES,  C. — This  action  was  brought  by  the  county  of 
Kern  against  Charles  A.  Lee,  the  county  recorder  of  said 
county,  and  the  sureties  on  his  official  bond,  to  recover  eiglit 
hundred  and  twenty-eight  dollars  and  sixty  cents  alleged  to 
have  been  received  by  said  recorder  for  recording  notices 
of  mining  locations  and  proofs  of  labor  thereon,  between  the 
first  day  of  July,  1899,  and  the  commencement  of  this 
action,  viz.,  October  3,  1899,  the  complaint  further  alleging 
that  he  had  retained  and  appropriated  the  same  to  his  own 
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The  defendants  demurred  upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action,  the  demurrer  was  over- 
ruled, and,  the  defendants  declining  to  answer,  judgment 
was  entered  against  them,  and  they  appeal. 

Appellants  contend  that  between  the  dates  covered  by  the 
complaint  there  was  no  law  either  authorizing  or  requiring 
notices  of  mining  locations,  or  proofs  of  the  performance 
of  work  thereon,  to  be  recorded,  and  therefore  the  recording 
of  them  was  voluntary  and  no  part  of  the  recorder's  official 
duty.  If  this  be  true,  the  demurrer  should  have  been  sus- 
tained under  the  authority  of  San  Bernardino  County  v. 
Davidson,  112  Cal.  503,  cited  by  appellants. 

The  state  mining  law  of  1897  required  notices  of  mining 
locations  and  proofs  of  the  performance  of  labor  to  be  re- 
corded in  the  county  recorder's  office,  and  declared  that 
no  record  of  a  mining  claim  or  millsite  thereafter  made  in 
the  office  of  the  recorder  of  a  mining  district  should  be 
valid.     (Stats.  1897,  sec.  7,  p.  214.) 

On  March  20, 1899,  the  act  of  1897  was  repealed,  and  the 
repealing  act  was  given  immediate  effect  (Stats.  1899,  p. 
148.) 

The  act  of  1897  prescribed  what  the  preliminary  notice 
of  location  and  the  certificate  of  location  should  respectively 
state,  and  after  the  repeal  of  that  act  we  had  no  state  law 
prescribing  what  a  notice  of  location  should  contain.  It  hue*, 
however,  from  the  inception  of  mining  in  this  state  been 
the  common  practice  of  the  locators  of  mines  to  make  writ- 
ten notices  of  locations,  and  this  was  recognized  by  the  sub- 
sequent act  of  Congress  (U.  S.  Rev.  Stats.,  sec.  2324)  per- 
mitting miners  of  a  district  to  make  regulations  governing, 
among  other  things,  the  "manner  of  recording"  their  claims ; 
but  it  is  true  the  act  of  Congress  did  not  in  terms  make 
the  recording  of  location  notices  compulsory,  and  it  has 
been  repeatedly  held  that  in  the  absence  of  a  state  or  district 
requirement,  the  failure  to  record  notices  of  location  does  not 
affect  the  validity  of  the  location.  (Carter  v,  Bacigalupi,  83 
Cal.  188.) 

It  is  therefore  conceded  that,  during  the  time  covered  by 
the  complaint,  there  was  no  law  requiring  these  notices  and 
proofs  of  labor  to  be  recorded ;  but  it  is  contended  by  respond- 
iiit  that  the  law  authorized  them  to  be  recorded;  and,  if  that 
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be  true,  the  option  wliellier  they  be  recorded  or  not  was  with 
the  mine  owner  and  not  with  the  recorder,  and  it  was  the  re- 
corder's official  duty  to  record  them  when  presented,  upon 
payment  of  the  fees  i»ros('ribed  by  law.  The  question,  there- 
fore, is  whether  the  law  authorized  or  pennitted  these  notices 
and  proofs  to  be  recorded. 

The  County  Governmciit  Act  (StatB.  1897,  sec.  120,  p. 
484),  prescribing  the  duties  of  the  county  recorder,  provides: 
"He  must,  upon  the  payment  of  his  fees  for  the  same,  record 
separately. ...  12.  8ueh  other  writing  as  are  required  or  per- 
mitted by  law  to  l>e  recorded." 

Section  1159  of  the  Civil  Code,  as  amended  March  9, 1897 
(Stats.  1897,  p.  97),  provides:  "Judgments  affecting  title  to 
real  property ....  and  notices  of  location  of  mining  claims 
may  be  recorded,  without  acknowledgment,  or  certificate  of 
acknowledgment,  or  further  proof. .  .  .Affidavits  showing 
work  or  posting  of  notices  upon  mining  claims  may  also  be 
recorded  in  the  recorder's  oflice  of  the  county  where  such 
mining  claims  are  situated.'' 

It  is  not  necessary  to  pass  upon  the  validity  or  invalidity 
of  these  records  as  evidence  of  title  or  notice  of  claim,  since 
the  duty  of  the  recorder  to  record  them,  or  any  other  instru- 
ment, does  not  depend  upon  the  validity  of  the  instrument 
offered  for  record,  or  the  effect  of  the  record,  but  upon  the 
statute  prescribing  what  may  be  recorded.  The  article  in 
which  sixid  section  occurs  is  devoted  solely  to  "what  may  be 
recorded,"  and  not  to  the  validity  or  effect  of  the  instru- 
ment or  of  the  record  of  it. 

The  case  of  San  Bernardino  County  v.  Davidson,  supra, 
upon  which  appellants  rely,  was  decided  in  this  court  in 
1896,  prior  to  said  amendment  of  said  section,  and  the  de- 
cision was  based  upon  the  fact  that  "the  statute  concerning 
county  recorders  makes  no  provision  for  the  recording  of  no- 
tices of  location  of  mining  claims."  That  decision  was  right 
as  the  statute  then  stood,  and  is  not  in  conflict  with  our  con- 
clusion that  the  judgment  here  appealed  from  should  be  af- 
lirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Crim.  No.  610.     Department  One.— July  30,  1000.] 

THE  PEOPLE,  Respondent,  v.  LEN.  GARNETT,  Api)el- 

lant. 

Criminal  Law — Accessaries — Conceauno  Known  Felony — Protect- 
ing Person  Charged — Construction  of  Penal  Code. — Under  sec- 
tion 32  of  the  Penal  Code,  which  provides  that  "all  persons  who, 
after  full  knowledge  that  a  felony  has  been  committed,  conceal  it 
from  the  magistrate,  or  harbor  and  protect  the  person  charged 
therewith,  or  convicted  thereof,  are  accessaries,"  the  word  "con- 
ceal'* means  more  than  mere  silence  or  a  simple  withholding  of 
knowledge  that  a  felony  has  been  committed,  and  necessarily  in- 
cludes some  affirmative  act  tending  toward  the  concealment  of  its 
commission;  and  the  word  "charged''  imports  a  formal  complaint, 
information,  indictment,  or  arrest  upon  a  criminal  charge,  and 
does  not  include  mere  general  rumors  and  common  talk  that  a 
person  has  committed  a  felony. 

Id. — Accessary  to  Grand  Larceny — Good  and  Bad  Charges  in  In- 
formation— ^Verdict  not  Supported — \ew  Trial. — An  informa- 
tion accusing  a  defendant  of  being  an  aocessary  to  the  crime  of 
grand  larceny,  under  two  charges  that  he  did  willfully  "conceal" 
the  felony  from  the  magistrate,  after  full  knowledge  that  it  had 
been  committed,  and  did  "harbor  and  protect"  the  person  who  com- 
mitted the  crime,  without  alleging  tlmt  such  person  was  "charged 
with  a  felony,"  is  insufficient,  and  amounts  to  nothing  as  respects 
the  charge  of  harboring  and  protecting  such  person.  Where  evi- 
dence was  introduced  under  both  charges,  and  both  were  con- 
sidered by  the  jury,  a  verdict  of  "guilty  as  charged  in  the  informa- 
tion" cannot  be  supported,  and  a  new  trial  must  be  granted. 

Id. — Insufficient  Charge  Should  be  Keit  fiiom  Jury. — The  insuffi- 
cient charge  in  the  information  should  have  been  kept  from  the 
jury,  and  no  evidence  should  have  been  allowed  thereunder.  The 
case  should  have  been  tried  upon  the  sole  theory  that  the  defend- 
ant was  charged  with  concealing  the  commission  of  the  felony  from 
the  magistrate. 

APPEAL     from  a  judgment  of  the  Superior  Court  of 
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Fresno  County  and  from  an  order  denying  a  new  trial.  J.  R. 
Webb,  Judge. 

The  verdict  was  in  the  usual  form,  "guilty  as  charged  in 
the  information."  Further  facts  are  stated  in  the  opinion  of 
the  court. 

Lewis  H.  Smith,  Frank  H.  Short,  and  W.  D.  Crichton,  for 
Appellant. 

The  words  "charged  with  or  convicted  of  a  felony"  import 
that  the  "charge"  must  be  made  in  some  legal  proceeding. 
{State  V.  Duncan,  9  Port  260;  Ryan  v.  People,  79  N.  Y. 
598 ;  Day  v.  Otis,  8  Allen,  477.)  The  word  "the"  magistrate 
particularizes  the  offense  of  concealing  the  felony.  (25  Am. 
&  Eng.  Ency.  of  Law,  1019,  1020;  Stewart  v.  Duncan,  40 
Minn.  410.)  There  must  be  some  positive  acts  of  conceal- 
ment from  the  magistrate,  which  ought  to  be  stated  in  the 
information.  (Pen.  Oode,  sec.  950;  Jones  v.  State,  14  Ind. 
120;  Bowles  v.  State,  13  Ind.  427.) 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

It  is  sufficient  to  charge  the  crime  in  the  language  of  the 
statute.  Over-nice  exceptions  are  not  to  be  encouraged  in 
cases  not  touching  the  life  of  the  defendant.  (Sherban  v. 
Commonwealth,  8  Watts,  212.)  Where,  in  defining  an  of- 
fense, a  statute  enumerates  a  series  of  acts,  either  of  which, 
separately  or  all  together,  may  constitute  the  offense,  all 
suqh  acts  may  be  charged  in  a  single  count,  for  the  reason 
that,  notwithstanding  each  act  may  by  itself  constitute  the 
offense,  all  of  them  together  do  no  more,  and  likewise  con- 
stitute but  one  and  the  same  offense.  (People  v.  Frank,  28 
Gal.  513 ;  Ex  parte  McCarthy,  72  Gal.  385 ;  People  v.  Harrold, 
84  Gal.  569;  People  v.  Gosset,  93  Gal.  643.)  And  where  the 
statute  enumerates  two  acts  disjunctively,  which  separately 
or  together  may  constitute  an  offense,  and  the  indictment 
charges  both  conjunctively,  as  was  done  in  the  information 
in  the  case  at  bar,  evidence  of  both  or  either  will  sustain 
a  verdict  of  guilty.     {People  v.  Mitchell,  92  Gal.  590.) 

1  34  Am    Dec.  460. 
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GAROUTTE,  J. — ^Defendant  was  convicted  of  being  an 
accessory  to  the  crime  of  grand  larceny.  Section  32  of  the 
Penal  Code  under  which  he  was  convicted  reads  as  follows : 
"All  persons  who  after  full  knowledge  that  a  felony  has  been 
committed  conceal  it  from  the  magistrate  or  harbor  and  pro- 
tect the  person  charged  with  or  convicted  thereof,  are  acces- 
saries." 

The  aforesaid  section  is  not  as  plain  and  explicit  as  it 
might  be  by  any  means.  At  the  same  time  the  word  "con- 
ceal/' as  here  used,  means  more  than  a  simple  withholding 
of  knowledge  possessed  by  a  party  that  a  felony  has  been 
committed.  This  concealment  necessarily  includes  the  ele- 
ment of  some  afl^rmative  act  upon  the  part  of  the  person 
tending  to  or  looking  toward  the  concealment  of  the  commis- 
sion of  the  felony.  Mere  silence  after  knowledge  of  its  com- 
mission is  not  sufficient  to  constitute  the  party  an  accessary. 
Again  the  word  "charged,"  as  used  in  the  section,  means  a 
formal  complaint,  information  or  indictment  filed  against 
the  criminal,  or  possibly  an  arrest  without  warrant  might  be 
sufficient.  Mere  general  rumors  and  common  talk  that  a 
party  has  committed  a  felony  is  wholly  insufficient  to  fill  the 
measure  required  by  the  word  "charged." 

Passing  the  consideration  of  other  matters  found  in  the 
information,  we  find  it  charging  that  one  Lewis  committed 
the  crime  of  grand  larceny,  and  that  defendant  Garnett  "did, 
after  full  knowledge  that  the  said  felony  had  been  committed 
as  aforesaid,  willfully  ....  then  and  there  conceal  said  fel- 
ony from  the  magistrate,  and  harbor  and  protect  said  Laura 
Trixie  Lewis  by  aiding  and  assisting  said  Laura  Trixie  Lewis 
in  escaping  from  the  county  of  Fresno,  state  of  California, 
and  by  harboring  and  concealing  said  Laura  Trixie  Lewis 
from  the  officers  and  protecting  her  from  arrest  and  punish- 
ment for  the  commission  of  said  crime,  with  the  intent  and 
purpose  then  and  there  on  the  part  of  said  Len.  Garnett  to 
conceal  the  crime  committed  by  the  said  Laura  Trixie  Lewis 
from  the  magistrate,  with  full  knowledge  at  that  time  that 
said  Laura  Trixie  Lewis  had  committed  said  crime  in  the 
aforesaid  manner,  and  that  said  crime  was  a  felony." 

We  find  no  allegation  in  the  aforesaid  information  that 
Lewis  was  charged  with  a  felony.  Hence,  that  branch  of  the 
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infonnation  which  charges  the  defendant  Gamett  with  har- 
boring and  protecting  her  amounts  to  nothing.  By  reason  of 
the  failure  to  make  this  allegation  all  evidence  tending  to 
support  this  branch  of  the  information  should  have  been  kept 
from  the  jury,  and  the  case  tried  on  the  theory  alone  that  the 
defendant  concealed  the  commission  of  the  felony  from  the 
magistrate.  Upon  the  contrary,  evidence  was  submitted  upon 
both  branches  of  the  information,  and  both  branches  thereof 
were  considered  by  the  jury.  This  fact  is  evidenced  by  the  in- 
structions of  the  court.  For  these  reasons  the  case  must  be 
remanded  for  a  new  hearing.  It  is  impossible  to  say  from  the 
verdict  that  the  defendant  was  convicted  of  being  an  acces- 
sary by  reason  of  his  harboring  and  protecting  Trixie  Lewis. 

This  case  in  principle  is  identical  with  People  i\  Miichell, 
92  Cal.  590,  and  the  reasoning  of  that  case  is  conclusive  here. 
While  there  the  information  was  defective  in  both  branche.s, 
still  the  principle  discussed  and  decided  has  equal  force  and 
bearing.  We  do  not  deem  it  necessary  to  consider  the  various 
other  questions  raised  by  counsel  for  appellant. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[Sao.  No.  622.     Department  One.— July  30»  1900.] 

L.  E.  RICHTER,  Respondent,  v.  UNION  LAND  AND 
STOCK  COMPANY,  Appellant. 

Deed  of  Wateb  Right— Contract  fob  Delivery— Total  Failure  of 
Consideration — ^Recovery  Back  of  Money  Paid. — ^An  action  may 
be  maintained  to  recover  back  the  consideration  paid  in  money 
for  a  conveyance  of  the  right  to  a  sufficient  quantity  of  water 
perpetuaUy  to  irrigate  plaintiff's  land  at  all  proper  and  season- 
able times  for  the  irrigation  thereof^  accompanied  by  a  contract 
to  deliver  the  water  in  an  open  ditch  at  the  most  convenient  point 
on  the  margin  of  plaintiff's  land,  where  there  is  a  total  failure  of 
consideration,  owing  to  an  entire  breach  of  the  contract,  and  the 
entire  worthlessness  of  the  deed. 
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Id. — OoNSTBUcnoN  or  Contract — Deuyebt  of  Watsb  at  Pbofcb  and 
Seasonable  Tzias  fob  Ibbioation. — ^The  wntiMt  to  deliver  the 
water  "at  all  proper  and  Beasonable  times  for  the  irrigation  of 
said  land"  is  to  be  construed  as  referring  only  to  the  recurring 
seasons  of  the  year  suitable  for  irrigation,  and  not  as  requiring 
the  land  to  be  cleared,  ploughed,  fenced,  or  improved  as  a  condi- 
tion precedent  to  the  defendant's  obligation  to  deliver  the  water. 
Where  it  appears  that  the  defendant  did  not  deliver  the  water  at 
any  season  of  the  year,  no  allegation  or  finding  that  a  proper 
and  seasonable  time  has  existed"  is  aeceasaiy. 

Id. — ^Executobt  Gontbaot — ^Nonfebfobkakoe— Fajluub  or  Ooksidbba- 
TiON — Rescibbion — Dakaqes. — ^In  all  executory  eontracts  the  sev- 
eral obligations  of  the  parties  constitute  to  each  reciprocally  the 
consideration  of  the  contract,  and  a  failure  to  perform  the  contract 
constitutes  a  failure  of  consideration — either  partial  or  total,  as 
the  case  may  be — ^within  the  meaning  of  section  1689  of  the  Civil 
Code,  providing  for  a  rescission  of  the  contract  for  such  failure. 
The  remedy  for  the  breach  of  the  contract  is  not  confined  to  an  ac- 
tion for  damages. 

Id. — Recoveby  of  Considebation  Paid — ^Rescission  Befobe  Suit — 
Total  Failube  of  Considebation — Implied  Pbohise  to  Repay. — 
Where  there  is  a  total  failure  of  consideration  under  an  exe- 
cutory contract,  and  nothing  of  value  has  been  received  under  the 
contract  by  the  party  seeking  to  rescind,  it  is  not  necessary  that  a 
formal  rescission  of  the  contract  be  made  before  bringing  suit;  but 
an  action  can  be  maintained  to  recover  the  consideration  paid  to 
the  other  party,  under  an  implied  promise  for  repayment. 

Id. — Rules  of  Diligence  and  Laches  Inapplicable — Estoppel  of  De- 
fendant.— In  an  action  involving  the  rescission  of  an  executory 
contract,  to  recover  the  consideration  paid  as  money  had  and  re- 
ceived to  the  plaintiff's  use,  in  case  of  total  failure  of  considera- 
tion on  the  part  of  the  defendant,  the  authorities  bearing  upon  the 
questions  of  diligence  and  laches  do  not  apply.  The  defendant  in 
default  cannot  object  that  the  plaintiff  waited  too  long  to  bring 
such  action. 

Id.— Deed  of  Waikb  Rzqht  to  be  J)BLi?KBn>--OBLiaATioK  in  Futdbb— 
Extinguishment  by  Judgment. — ^A  deed  of  the  perpetual  right  to 
a  sufficient  amount  of  water  to  irrigate  the  land  of  the  grantee, 
to  be  taken  from  the  water  system  of  the  grantor  and  delivered 
by  the  grantor  in  a  ditch  to  be  constructed  to  such  land,  cannot 
operate  as  a  grant  until  delivery  of  the  water,  and  creates  merely 
an  obligation  to  be  performed  by  the  grantor  in  futuro,  which  is  ex- 
tinguished by  a  judgment  for  recovery  back  of  the  purchase  money 
paid,  because  of  total  failure  of  the  consideration. 

Id. — Absence  of  Value — Sxjppobt  of  Finding — ^Leoal  Conclusion. — 
A  finding  that  such  deed  has  no  value  either  to  plaintiff  or  the  de- 
fendant is  supported  by  proof  of  total  nonperformance  of  the 
obligation  to  be  performed  by  the  grantor  in  futuro,  aad  is  a 
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necessary  legal  conclusion  from  findings  that  defendant  neyer  de- 
livered any  water  to  the  plaintiff,  and  had  done  nothing  toward 
performing  its  promises  and  agreements,  and  that  plaintiff  re- 
ceived nothing  of  yalue  from  defendant  under  and  by  virtue  of 
said  water  deed  or  grant. 

In.— PuBAOHiQ — ^Failubk  to  Allme  Abssncb  of  Value.— The  failure 
of  the  plaintiff  to  allege  -  specifically  in  the  complaint  that  the 
water  deed  and  grant  was  of  no  value  is  immaterial,  where  facts 
are  alleged  from  which  that  fact  appears  as  a  necessary  con- 
clusion. 

Id. — BTATun  or  LnoTATioNflH- Wbitten  Gontbact— Reasonable  Tme 
FOE  Dbuvsbt  of  Wateb — Deal  Aobeement  as  to  Tiice. — ^An  action 
founded  upon  the  written  contract  between  the  parties  for  the 
delivery  of  water,  construed  as  a  contract  to  deliver  it  within  a 
reasonable  time,  and  interpreted  under  an  admissible  oral  agree- 
ment of  the  parties,  fixing  a  specified  time  as  the  limit  for  such 
delivery,  is  not  barred  by  the  provisions  of  section  337  of  the 
Code  of  Civil  Procedure,  where  the  required  delivery  was  less  than 
four  years  before  the  commencement  of  the  action. 

Id. — LnoTATiONB  Inapplicable— Fsaitd — Otheb  Relief. — ^Where  no 
fraud  is  charged  in  the  complaint,  and  the  action  is  not  for  relief 
on  the  ground  of  fraud  or  mistake,  but  is  based  upon  an  obligation 
growing  out  of  failure  to  perform  a  written  contract,  upon  which 
no  cause  of  action  arose  until  within  four  years  before  the  com- 
mencement of  the  suit,  the  limitations  prescribed  by  subdivision 
4  of  section  339  and  by  section  348  of  the  Code  of  Civil  Procedure 
are  inapplicable. 

Id. — ^Election  to  Rescind  Contkaot  and  Beooveb  Monet  Paid— Run* 
NINO  OF  Stattte  ab  TO  IMPLIED  CoNTEAGT. — The  plaintiff  had  the 
election  to  treat  the  contract  as  still  subsisting,  notwithstanding 
any  breach  of  it,  and  the  limitation  of  subdivision  1  of  section  339, 
referring  to  actions  on  contracts  "not  founded  upon  an  instrument 
of  writing,"  could  not  begin  to  run  against  an  action  to  recover 
the  purchase  money  for  total  failure  of  consideration  of  the  con- 
tract until  the  plaintiff  made  his  election  to  rely  no  longer  upon  the 
contract,  and  to  sue  for  the  money  paid  to  the  defendent  under  it. 

Id. — Intebebt  on  Akount  Recovebed. — ^Legal  interest  may  be  allowed 
on  the  amount  recovered  for  money  paid  under  the  contract  from 
the  date  of  the  payment  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County  and  from  an  order  denying  a  new  trial.  F.  A. 
Kelley,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  L.  Shinn,  and  J.  E.  Pardee,  for  Appellant 
CXXIX.  Cal.— 24 
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Goodwin  &  Goodwin,  for  Respondent. 

SMITH,  C— The  plaintiff  recovered  judgment  for  the 
sum  of  eight  hundred  dollars,  with  interest  from  April  16, 
1892,  and  costs — the  principal  sum  adjudged  being  the 
amount  of  the  consideration  paid  by  the  plaintiff  to  the  de- 
fendant on  a  contract  of  the  date  named  which  the  defendant 
had  failed  to  perform. 

The  defendant  appeals  from  the  judgment  and  from  an 
order  denying  a  new  trial.  The  material  facts,  as  disdosed  by 
the  pleadings  and  findings,  are  as  follows:  The  contract  in 
question  was  accompanied,  or  rather  preceded,  by  a  deed  of 
the  same  date  from  the  defendant  to  the  plaintiff  purporting 
— ^for  the  consideration  of  eight  hundred  dollars  in  hand 
paid — ^to  convey  to  the  plaintiff  "a  perpetual  water  right  for 
a  sufficient  quantity  of  water  to  properly  and  fully  irrigate 
[the  land  described  in  the  deedj ;  said  water  to  be  taken  and 
used  from  the  water  system  belonging  to  the  party  of  the  first 
part  on  Red  Rock  creek  in  said  county,"  and  the  use  of  the 
water  to  be  restricted  to  the  land  described. 

By  the  contract — which  was  executed  by  both  parties — the 
defendant  agreed  "to  deliver  in  an  open  ditch,  at  the  most 
convenient  point  on  the  margin  of  the  [land  described  in  the 
deed],  at  all  proper  and  seasonable  times  for  the  irrigation 
of  said  land,  a  sufficient  quantity  of  water  to  fully  and  prop- 
erly irrigate  the  said  land  for  the  raising  of  all  kinds  of  agri- 
cultural crops,  each  and  every  year  perpetually" ;  and  plain- 
tiff agreed  to  pay  therefor  certain  water  rates. 

The  contract  contained  a  proviso  that  the  defendant  should 
"not  be  liable  in  damages  for  a  deficiency  in  water  caused  by 
drought,  hostile  diversion,  forcible  entry,  temporary  damages 
by  flood  or  other  accident" ;  and  also  the  agreement,  "that  the 
grant  this  day  made  of  water  to  irrigate  said  land,  and  here- 
inbefore mentioned,  shall  be  and  is  subordinate  to  this  agree- 
ment." 

The  land  referred  to  in  the  deed  and  contract  was,  at  the 
date  thereof,  public  land  of  the  United  States;  and  the  de- 
fendant— who  at  the  time  was  engaged  in  the  construction  of 
its  water  system,  consisting  of  a  storage  reservoir  on  Red  Rock 
creek,  and  distributing  canals  and  ditches  leading  therefrom 
*^by  its  agent  suggested  to  the  plaintiff  the  acquisition  of 
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this  land  from  the  government,  and  represented  to  him  that 
the  work  on  its  water  system  would  be  prosecuted  with  due 
diligence  and  completed  as  soon  as  practicable;  and  there- 
upon, on  the  same  day,  before  the  execution  of  the  deed  and 
contract,  but  in  contemplation  of  their  execution,  the  plain- 
tiff, relying  on  these  representations,  filed  in  the  United  States 
land  office,  under  the  provisions  of  the  Revised  Statutes  for 
such  cases  made  and  provided,  his  declaration  pf  intention  to 
reclaim  the  said  land,  and  paid  the  required  fee.  The  deed 
and  contract  were  then  executed,  and  the  consideration 
named  (eight  hundred  dollars)  paid. 

It  is  found  by  the  court  ''that  defendant  has  never  com- 
pleted said  reservoir  or  completed  the  canals  or  ditches  lead- 
ing therefrom,  and  has  not  constructed  a  ditch  nearer  than 
one  and  one-half  miles  of  plaintiff's  said  lands,  though  de- 
fendant could  have  done  so  by  the  first  day  of  January,  1896, 
had  it  used  due  or  any  diligence  in  prosecuting  its  said  work 
as  it  promised  plaintiff  it  would  do.  That  defendant  failed  to 
deliver  any  water,  etc. ;  .  .  .  .  that  defendant  prosecuted  its 
work  with  due  diligence  until  the  summer  of  1895,  when  said 
defendant  ceased  to  work  thereon,  and  since  said  time  .... 
has  done  nothing  toward  performing  its  promises  and  agree- 
ments hereinbefore  set  forth;  that  plaintiff  received  nothing 
of  value  from  defendant  under  or  by  virtue  of  said  water  deed 
or  grant,  and  that  said  deed  or  grant  is  of  no  value  either  to 
plaintiff  or  defendant." 

The  two  passages  italicized  indicate  the  portions  of  the 
finding  objected  to  in  the  specifications  of  insufficiency  of  the 
evidence.  With  regard  to  the  first,  the  specification  is  proba- 
bly insufficient;  but  the  case  will  not  be  materially  affected  if 
we  substitute  for  the  passage  objected  to  the  facts  admitted  on 
the  trial  and  referred  to  in  the  specification — to  wit,  "that  the 
said  reservoir  and  canals  leading  therefrom  were  completed 
prior  to  1893  to  such  an  extent  that  defendant  could  have 
delivered  water  to  the  land  of  plaintiff  by  making  a  distrib- 
uting ditch  from  the  main  canal  to  said  canal ;  .  .  .  .  and 
.  .  .  that  the  defendant  has  had  sufficient  water,  and  could 
have  delivered  the  same  to  plaintiff  each  year  until  the  spring 
of  1897."  With  regard  to  the  finding  as  to  the  value  of  the 
supposed  water  ri^t,  according  to  the  view  we  propose  to 
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take  of  the  case,  it  is  but  a  necessary  deduction  from  the  other 
facts  found,  and  is  therefore  supported  by  the  evidence  upon 
which  they  rest. 

The  principal  contentions  of  appellant's  counsel  are,  that 
there  was  no  breach  of  the  contract;  and  that — even  if  the 
breach  be  admitted — there  was  no  right  of  ri\-cission,  and,  in 
fact,  no  attempt  to  rescind  or  offer  to  nconvey  the  "water 
right"  before  the  commencement  of  the  action. 

1.  With  regard  to  the  first  point  it  is  contended  that  the 
contract  w^as  to  deliver  water  only  "at  all  proper  and  season- 
able times  for  the  irrigation  of  said  land,''  and  that  "there  is 
no  allegation  or  finding  that  a  proper  and  scasoiuible  time  has 
existed."  The  point  of  the  contention  is  that  the  language  of 
the  contract  is  not  to  be  construed  as  referring  merely  to  the 
proper  seasons  of  the  year  for  irrigation,  but  as  requiring  also, 
as  a  condition  precedent  to  the  defendant's  obligation  to  de- 
liver the  water,  that  the  land  should  be  "cleared,  ploughed, 
fenced,  or  in  (such)  manner  improved"  as  to  be  ready  for 
irrigation.  But  clearly  the  language  used  refers  only  to  the 
recurring  seasons  of  the  year,  and  the  case  is  that  defendant 
did  not  deliver  the  water  at  any  season  of  the  year. 

2.  The  position  of  the  plaintiff  that  the  failure  of  one  of 
the  parties  to  a  contract  to  perform  does  not,  in  any  case,  con- 
stitute a  failure  of  consideration — ^and  that  the  only  remedy 
of  the  injured  party  is  to  recover  damages — cannot  be  sus- 
tained. In  all  executory  contracts  the  several  obligations  of 
the  parties  constitute  to  each,  reciprocally,  the  consideration 
of  the  contract ;  and  a  failure  to  perform  constitutes  a  failure 
of  consideration — either  partial  or  total,  as  tlie  case  may  be — 
within  the  meaning  of  section  1689  of  the  Civil  Code. 

In  the  case  of  an  executed  contract — as,  e.  g.,  a  deed  of  land 
of  wliich  the  consideration  is  a  promise  to  pay  the  purchase 
money — ^this  is  not  always  true ;  because  in  such  cases,  or  gen- 
erally in  such  cases,  "the  vendor  has  waived  actual  perform- 
ance upon  the  part  of  the  vendee,  relying  upon  his  mere 
promise  to  perform."  (Lawrence  v,  Gayetty,  78  Cal.  126, 
134* ;  Hartman  v.  Reed,  50  Cal.  485;  Schultz  v,  McLean,  93 
Cal.  358.)    Which  is  but  to  say  that,  the  actual  inducement 

1  12  Am.  St.  Rep.  20. 
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to  the  vendor  to  enter  into  the  contract,  or,  in  other  words,  the 
sole  and  sufficient  consideration  contemplated  by  him,  is  the 
mere  obligation  of  the  vendee  to  pay,  without  regard  to  the 
contingency  of  its  performance.  For  in  such  cases,  almost 
universally,  the  payment  of  the  purchase  money  is  secured 
by  a  lien  on  the  land  sold,  and  the  reliance  of  the  vendor  is 
upon  his  ability  to  enforce  the  payment  of  the  vendee,  in 
invitum.  But  the  rule,  even  if  it  could  be  regarded  as  uni- 
versal, applies  only  to  the  rescission  of  executed  contracts,  and 
not  to  executory  contracts,  as  in  the  case  here. 

3.  Nor,  where  the  failure  of  the  consideration  is  total — 
which  implies,  of  course,  that  nothing  of  value  has  been  re- 
ceived under  the  contract  by  the  party  seeking  to  rescind — is 
it  necessary  that  a  formal  rescission  be  made  before  bringing 
suit.  In  such  cases  a  suit  may  always  be  maintained  for  the 
recovery  of  the  consideration  paid.  (Santa  Clara  etc.  Fuel 
Co.  V.  Tuck,  53  Cal.  304;  Rose  v,  Foord,  96  Cal.  154;  Hayes 
v.  Los  Angeles  County,  99  Cal.  79;  1  Chitty  on  Pleading, 
*362,  note  z;  Russ  etc.  Co.  v.  Muscupiabe  etc.  Co.,  120  Cal. 
527.») 

In  the  authorities  cited  (except  the  last,  where  it  is  held 
that  a  total  failure  of  consideration  may  be  pleaded  as  a 
defense  to  a  note  without  previous  rescission)  it  is  held  that, 
where  there  has  been  a  total  failure  of  consideration  as  to  one 
party,  the  law  implies  a  promise  on  the  part  of  the  other  to 
repay  and  what  has  been  received  by  him  under  the  contract ; 
'  and  accordingly  it  was  held,  in  the  case  first  cited,  that  an 
attachment  was  proper. 

^'Practically  (indeed)  there  is  no  difference  in  the  effect 
upon  the  contract  between  the  successful  defense  of  a  plea  of 
a  want  or  total  failure  of  consideration"  (or,  it  may  be  added, 
an  action  to  recover  back  the  money  paid  on  a  contract  of 
which  the  consideration  has  wholly  failed),  "and  the  success- 
ful termination  of  an  action  to  rescind  it.  In  either  case  the 
contract  is  rendered  incapable  of  enforcement,  the  judgment 
being  a  bar  to  any  future  action."  But  nevertheless  the  legal 
action  to  recover  the  money  paid  in  such  a  case,  as  money  had 
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and  received  to  the  plaintiflP's  use,  differs,  at  least  historically, 
from  the  equitable  action  to  rescind  and  is  too  well  established 
to  be  affected  by  the  authorities,  if  there  be  any  adverse,  bear- 
ing on  the  latter  action.  The  authorities  bearing  upon  the 
question  of  diligence  in  rescinding  can,  tlierefore,  have  no 
application  to  this  case ;  nor,  indeed  were  the  case  regarded  as 
an  action  for  rescission  would  they  api)ly.  Had  there  been 
even  greater  delay  on  the  part  of  the  plaintiff  than  there  has 
been,  it  could  not  be  regarded  as  lache?«,  but  rather  as  an  in- 
dulgence to  the  defendant,  "and  it  does  not  lie  in  the  mouth 
of  the  defendant  to  say  that  he  waited  too  long."  (Rose  i\ 
Foord,  supra,)  We  are  not  to  be  understood,  however,  as 
liol(Kng  that,  in  cases  of  total  failure  of  consideration,  an 
action  to  rescind  cannot  be  maintained  without  previous 
rescission.     (Kelley  v.  Owens,  120  Cal.  510,  511.) 

4.  In  this  case  it  is  found  by  the  court  that  the  water  deed 
of  grant  was  of  "no  value  either  to  plaintifl'  or  defendant," 
and  that  "plaintiff  received  nothing  of  value  under  or  by 
virtue  of  it."  This  finding,  we  are  of  the  opinion,  is  not  only 
justified  by  the  evidence,  but  is  a  neces.sary  deduction  from 
the  other  facts  found.  The  right  conveyed  was  not  a  right  in 
the  water  of  Red  Rock  creek,  either  in  its  natural  state  or  as 
collected  or  flowing  in  the  proposed  reservoir  and  ditches  of 
the  defendant,  but  simply  "a  perpetual  right  to  a  sufficient 
amount  of  water,  etc.,  ....  to  be  taken  from  the  water  sys- 
tem" of  the  defendant,  and  to  be  delivered  "in  an  open  ditclr ' " 
on  the  plaintiff's  land,  and  to  be  used  thereon  exclusively.  By 
I  he  terms  of  the  grant,  therefore,  the  particular  water  in 
which  a  right  was  granted  could  be  determined  si)ecifically 
only  by  the  ditch,  and  could  have  no  existence  as  a  definite 
entity  until  thus  determined.  Hence,  the  deed  could  not 
operate  as  a  grant  until  the  ditch — by  which  alone  the  sub- 
ject of  the  grant  could  be  detennined — was  constructed,  and 
the  subject  matter  of  the  grant  thus  created  or  brought  into 
being.  It  was  therefore  dependent  for  its  character  as  a  grant 
upon  the  construction  of  the  ditch  and  the  delivery  of  the 
water  on  the  land.  Until  then,  though  in  form  a  grant,  it 
transferred  no  presently  existing  right,  but  merely  created  an 
obligation  to  be  performed  in  futuro,  and  which  was  extin- 
guished by  the  judgment  in  the  Ciise.     And  this,  indeed, 
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seems  to  have  been  nnderstood  by  the  parties,  as  is  evidenced 
by  the  express  proviso  ''that  the  grant  this  day  made  of  water 
to  irrigate  said  land  ....  shall  be  and  is  subordinate  to  this 
agreement" ;  which  can  only  mean  that  it  was  dependent  for 
its  vitality  upon  the  defendant's  performance  of  the  contract, 
and  was  to  take  effect  only  upon  the  happening  of  that  condi- 
tion. 

6.  The  defense  of  the  statute  of  limitations  cannot  be  sus- 
tained. The  action  was  not  barred  by  section  337  of  the  Code 
of  Civil  Procedure.  By  the  express  agreement  of  the  parties, 
as  admitted  on  the  trial,  the  defendant  was  not  required  or 
expected  to  bring  the  water  to  the  land  before  March  1, 1893 ; 
which  was  less  than  four  years  before  the  commencement  of 
the  action.  In  the  contract  the  time  for  performance  was  not 
specified,  and  the  court  below  held  that  it  was  to  be  construed 
as  providing  for  a  reasonable  time.  The  oral  agreement  of 
the  parties  was,  however,  admissible.  (Code  Civ.  Proc.,  sec. 
1856 ;  Sivers  v.  Sivers,  97  Cal.  618.)  Subdivision  4  of  section 
338  has  no  application.  The  action  is  not  for  relief  on  the 
ground  of  fraud  or  mistake ;  nor  does  section  343  apply.  No 
cause  of  action  arose  until  within  four  years  before  the  com- 
mencement of  the  suit 

There  remains,  therefore,  of  the  provisions  pleaded  only 
.subdivision  1  of  section  339,  referring  to  actions  on  contracts 
''not  founded  upon  an  instrument  in  writing."  But  the  action 
i:5  not  for  a  breach  of  the  original  contract,  but  upon  an  obli- 
gation growing  out  of  the  failure  to  perform  it.  The  plaintiff 
was  not  bound  to  treat  the  contract  as  abandoned  on  the  first 
breach  of  it,  or  on  any  particular  breach,  but  had  his  election 
f'till  to  rely  upon  it.  The  statute  could  not  begin  to  run  until 
he  made  his  election  to  rely  no  longer  upon  the  contract  and 
to  sue  for  the  money  paid  to  the  defendant  under  it.  (Ward 
r.  Marshall,  96  GaL  156  ») 

6.  The  failure  of  the  plaintiff  to  allege  in  his  complaint 
that  the  water  deed  or  grant  was  of  no  value  is  immaterial. 
The  facts  are  alleged  from  which  this  appears  as  a  necessary 
conclusion.  The  finding  of  the  court  on  this  point  is  a  mere 
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conclusion  of  law  from  the  other  findings;  and  other  findings 
of  the  court  claimed  to  be  of  matters  not  within  the  issu^ 
may  be  regarded  as  immaterial.  Nor  was  there  any  error  in 
allowing  legal  interest  on  the  amount  reoovered.  It  is  90  held 
in  RoBe  v.  Foord,  and  other  cases  cited  auprcL 

We  therefore  advise  that  the  judgment  and  order  denying 
a  new  trial  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judge 
ment  and  order  denying  a  new  trial  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  ord^r  denying  a  hearing 
in  Bank. 


[S.  F.  No.  2115.    Department  One.— July  SO,  1900.] 

CALIFORNIA  PASTORAL  AND  AGRICULTURAL 
COMPANY,  Respondent,  v.  J.  E.  WHITSON,  Treas- 
urer of  Fresno  County,  Appellant. 

SwikMP  Land  fwo — Pboperty  or  State — ^DmsioN  of  Couiitt — Be- 
cLAiiATioN  District  in  New  County — Legislation — Right  of 
Payment. — Money  paid  into  the  treasury  of  a  county  to  tne  credit 
of  the  swamp  land  fund  is  the  property,  not  of  of  tne  county,  but  of 
the  state;  and  where  the  price  of  swamp  lands  in  the  county  had 
been  paid  into  that  fund,  and  the  county  was  thereafter  divided, 
and  the  reclamation  district  for  those  lands  was  situated  wholly 
in  ttie  new  county,  which  had  no  part  of  the  swamp  land  fund, 
and  reclamation  was  there  effected,  sew  legislation  is  not  required 
to  warrant  payment  to  the  owners  of  such  lands  of  their  proportion 
of  the  swamp  land  fund  of  the  old  county. 

Id. — Statutory  Construction— Statement  by  Register — Location  of 
District — Payments  to  Purchasers. — Section  3477  of  the  Polit- 
ical Code,  requiring  the  register  of  the  state  land  office,  upon  re- 
ceiving proper  proofs  of  the  reclamation  of  swamp  lands,  to  credit 
each  purchaser  in  the  district  with  payment  in  full  for  audi  lands, 
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and  to  forward  "to  the  treasurer  of  the  county  in  which  any  part 
of  the  district  is  situated,  a  statement  showing  the  amount  paid  oy 
each  purchaser  in  the  district/'  is  to  be  construed  with  other  pro- 
visions requiring  the  treasurer  to  divide  the  balance  of  the  swamp 
land  fund  "pro  rata  among  the  original  purchasers  of  land,"  and 
to  ''pay  to  eacn  purchaser  the  amount  found  to  be  due,"  and  the 
reference  to  the  location  of  the  district  is  not  to  be  considered  as 
standing  of  the  way  of  the  payment  to  the  purchasers  as  required 
by  law.  The  statement  by  the  register  is  properly  made  to  the 
treasurer  of  the  county  in  which  the  lands  of  the  district  were 
situated  when  the  payments  for  the  swamp  lands  were  made,  and 
not  to  the  treasurer  of  a  new  county  in  which  the  district  is  sit- 
uated, which  has  no  part  of  the  swamp  land  fund. 

Id. — ^Refusal  of  Treasubeb  of  Old  County — ^Mandamus. — ^Where  the 
treasurer  of  the  old  county,  after  receiving  from  the  register  of 
the  state  land  office  the  proper  statement  of  payments  made  into 
its  treasury  by  purchasers  of  swamp  lands  situated  in  the  new 
county,  the  reclamation  district  of  which  was  there  located,  refused 
to  make  any  payment  to  the  successor  of  the  owners  of  the  re- 
claimed lands,  mandamua  will  lie  to  compel  him  to  pay  the  amount 
found  to  be  due  to  such  owners  out  of  the  moneys  in  his  hands  to 
the  credit  of  the  swamp  land  fund  of  the  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion. 

0.  L.  Everts,  for  Appellant. 

H.  H.  McCloskey,  and  Frank  H.  Short,  for  Itespondent. 

CHIPMAN,  C.-— Mandamus.  The  plaintiff  asks  the  per- 
emptory writ  of  the  superior  court  of  Fresno  county  com- 
manding defendant,  as  treasurer  of  said  county,  to  pay  plain- 
tiff, as  the  owner  of  all  the  lands  in  reclamation  district  No. 
G47,  the  amounts  found  to  be  due  it  out  of  the  moneys  in 
his  hands  to  the  credit  of  the  swamp  land  fund  of  said  county. 
Defendant  demurred  to  the  complaint  for  insufficiency  of 
facts.  The  court  overruled  the  demurrer,  and,  defendant  de- 
clining to  answer,  gave  judgment  for  plaintiff,  from  which  ^ 
defendant  appeals.  The  following  is  a  brief  statement  of  facts 
set  forth  in  the  petition:  Prior  to  January,  1893,  the  lands 
described  in  plaintiff's  complaint  were  in  Fresno  county,  and 
were  sold  by  the  state  to  certain  purchasers  and  patents  issued 
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to  the  purchasers  therefor.  All  the  money  paid  for  said  lands 
as  the  purchase  price  thereof  was  paid  into  the  county  treas- 
ury of  said  Fresno  county,  and  amounts  to  the  sum  of  five 
thousand  two  hundred  and  sixtynsix  dollars  and  sixty-four 
cents.  The  plaintifiF  herein  became,  and  is,  the  successor  in 
interest  of  said  purchasers,  and  is  now  and  ever  since  the  first 
day  of  July,  1893,  has  been  the  owner  in  fee  of  all  of  said 
lands.  On  or  about  the  first  day  of  July,  1893,  Madera  county 
was  formed  out  of  certain  portions  of  Fresno  county,  includ- 
ing all  of  said  lands,  under  an  act  of  the  legislature  providing 
for  a  division  of  Fresno  county  and  the  creation  of  Madera 
from  part  of  Fresno  county. 

About  the  twenty-sixth  day  of  April,  1895,  said  lands  were 
formed  into  a  reclamation  district  and  numbered  647,  upon 
petition  of  plaintiff  therefor  to  the  board  of  supervisors  for 
said  Madera  county. 

On  the  third  day  of  September,  1896,  said  plaintiff  made 
satisfactory  proof  before  the  board  of  supervisors  of  Madera 
county  that  it  had  expended  over  two  dollars  per  acre  in  reda- 
niation  of  said  lands ;  and  said  board  of  supervisors  of  said 
Madera  county  duly  certified  said  facts  to  the  register  of  the 
state  land  office,  whereupon  said  register  transmitted  to  the 
treasurer  of  Fresno  county  a  statement  showing  the  amount 
paid  by  said  purchasers  upon  said  lands,  including  interest. 
There  is  no  amount  chargeable  against  the  land  in  said  dis- 
trict by  reason  of  moneys  drawn  from  the  swamp  land  fund 
()f  said  county  except  the  sum  of  thirteen  hundred  and  twenty 
dollars  and  ninety-five  cents,  and  there  is  sufficient  money  in 
the  said  fund  with  which  to  pay  the  amount  claimed. 

Appellant  does  not  dispute  that  plaintiff  is  entitled  to  the 
money  claimed ;  his  only  point  is  that  the  provisions  of  the 
statute  forbid  paying  it  to  plaintiff;  that  the  act  under  which 
the  county  of  Madera  was  created  makes  no  provision  for  the 
disposition  of  money  in  the  swamp  land  fund  when  the  dis- 
trict is  wholly  in  a  new  county  and  the  money  has  been  paid 
into  the  treasury  of  the  old  county;  that  before  the  register 
of  the  land  office  or  the  treasurer  of  a  county  can  disburse 
sucij  rai:«is  upon  proceedings  had  in  another  county,  there 
must  be  some  act  of  the  lec:islaturc  to  authorize  it. 
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Section  3477  of  the  Political  Code  is  relied  upon.  Section 
3476  provides  that  where  the  works  of  reclamation  are  com- 
pleted, or  two  dollars  per  acre  has  been  expended  thereon,  the 
board  of  supervisors  shall  so  certify  to  the  register  of  the  state 
land  office.  Section  3477  provides  that  thereupon  the  register 
must  credit  each  purchaser  in  the  district  with  payment  in 
full  for  such  lands,  ''and  the  register  must  forward  to  the 
treasurer  of  the  county  in  which  any  part  of  the  district  is  sit- 
uated a  statement,  showing  the  amount  paid  by  each  pur- 
chaser in  the  district,''  etc.  Then  follow  provisions  requiring 
the  county  treasurer,  after  making  certain  deductions,  "to 
pay  to  each  purchaser,  or  his  assigns,  on  demand,  the  amount 
found  to  be  due  him  from  such  computation,  out  of  the 
moneys  in  his  hands  to  the  credit  of  the  'swamp  land  fund' 
of  the  county."  In  the  present  case  the  money  was  paid  into 
the  county  treasury  of  Fresno  county  prior  to  the  formation 
of  Madera  county  out  of  territory  subsequently  taken  from 
Fresno  county,  and  the  reclamation  was  effected  after  the 
foniiation  of  Madera  county,  in  which  latter  county  all  the 
hind  is  situated,  and  in  which  also  the  reclamation  district 
was  formed.  The  necessary  proofs  of  reclamation  were  made 
to  the  board  of  supervisors  of  Madera  county  and  duly  certi- 
fied by  that  board  to  the  state  register,  and  it  appears  that 
there  are  no  claims  or  demands  of  the  district  unpaid,  or  any 
indebtedness  against  said  district,  except  as  already  stated. 
The  register  forwarded  the  statement  of  payments  made  by 
purchasers  to  the  county  treasurer  of  Fresno  county,  who 
originally  received  the  money  and  who  still  has  the  custody 
of  the  fund,  and  not  to  the  county  treasurer  of  Madera 
county,  in  which  "the  district  is  situated,"  as  the  statute  di- 
rects. 

It  would  have  been  of  no  avail  to  send  the  statement  to  the 
county  treasurer  of  Madera  county,  for  he  did  not  have  the 
fund  and  never  did  have  it.  The  statement  was  made  to  the 
actual  custodian  of  the  fund,  whose  duty  it  now  is  to  pay  it 
over  unless  the  reasons  given  by  him  be  sufficient  excuse  for 
not  doing  so. 

The  fund  did  not  belong  to  Fresno  county  and  was  not  an 
lusset  that  county  at  the  time  Madera  county  was  created. 
Tlie  fund  belonged  to  the  state  when  paid  in,  and  still  belongs 
to  the  state,  subject  to  be  paid  to  the  purchasers  of  land  as 
provided  by  law    (Kings  County  v,  Tulare  County,  119  Oal. 
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509) ;  and  it  was  also  held  in  that  case  that  the  act  creating 
Kings  county  did  not  operate  to  transfer  the  swamp  land 
fund  from  Tulare  county  to  Kings  county.  The  .'^anie  reasons 
there  given  apply  with  equal  force  here  to  the  effect  that  the 
creation  of  Madera  county  did  not  operate  to  transfer  the 
swamp  land  fund  of  Fresno  county,  arising  from  lands  now  a 
part  of  Madera  county,  to  the  latter  county ;  it  is  still  held  by 
Fresno  county  as  the  custodian  of  the  state.  The  real  ques- 
tion is  whether  some  additional  legislation  is  necessary  to 
warrant  its  payment  to  plaintiff,  conceded  to  be  entitled  to  it. 
Appellant  cites  Cosner  v.  Colusa  Co.,  58  Cal.  274.  That  case 
throws  no  light  on  the  question.  Certain  persons  had  claims 
against  the  reclamation  district  which  had  been  allowed  by 
the  trustees.  The  statute  provided  that  the  money  collected 
for  reclamation  should  be  paid  out  upon  the  warrants  of  the 
trustees,  approved  by  the  board  of  supervisors  of  the  county, 
and  the  action  was  to  compel  such  approval  by  the  board. 
Appellant  also  cites  Irwin  v.  YuOa  Co.,  119  Cal.  686,  where 
a  county  supervisor  sought  to  recover  for  extra  services  ren- 
dered the  county,  and  it  was  said:  "It  may  be  safely  stated 
as  a  rule  that  one  who  demands  payment  of  a  claim  against 
a  county  must  show  some  statute  authorizing  it,  or  that  it 
arises  from  some  contract,  express  or  implied,  which  itself 
linds  authority  of  law.'' 

Conceding  this  to  be  a  correctly  stated  rule,-  may  we  not 
apply  it  here  in  support  of  the  judgment?  The  law  declares 
that  when  the  register  has  certified  to  the  treasurer  of  the 
county  the  amounts  standing  to  the  credit  of  the  purchaser 
of  laud,  the  county  treasurer  "must  divide  the  balance  pro 
rata  amongst  the  original  purchasers  of  land  ....  and 
nuist  pay  to  each  purchaser  ....  the  amount  found  to  be 
due  ....  out  of  the  moneys  in  his  hand  to  the  credit  of 
the  'swamp  land  fund'  of  the  county.''  Here  are  both  author- 
ity and  command.  It  is  true  the  law  directs  the  statement 
of  the  register  to  be  forwarded  "to  the  treasurer  of  the  county 
in  which  any  part  of  the  district  is  situated,"  and  this  was 
on  the  assumption  that  the  district  would  always  be  found 
to  be  in  the  county  that  had  the  custody  of  the  fund,  and 
did  not  contemplate  the  removal  of  the  district  into  another 
county  after  payment  by  the  purchasei-s.  But  it  will  be 
observed  that  the  law  deals  with  the  fund  as  belonging  to 
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the  purchasers  who  reclaimed  the  land  of  the  district,  and 
it  is  to  these  purchasers  the  law  directs  payment  to  be  made. 
The  district  and  the  fund  and  the  claimants  are  all  capable 
of  identification  and  are  fully  identified,  and  the  amount  due 
is  accurately  a."«certainod;  the  county  of  Fresno  has  no  claim 
upon  the  fund  or  right  to  it;  the  state  is  the  owner,  and  has, 
through  its  proper  officer  and  in  the  manner  pointed  out  by 
law,  authorized  the  payment  to  the  person  by  law  entitled 
thereto.  There  is  nothing  in  section  3477  of  the  Political 
Code,  as  we  regard  it,  that  stands  in  the  way  of  payment. 
The  fact  that  the  district  has  been  by  law  shifted  into  a  dif- 
ferent county  from  that  in  which  it  was  situated  when  the 
money  now  claimed  was  paid  over  to  the  state  cannot  rea- 
sonably be  held  to  deprive  the  purchaser  of  the  means  of 
recovering  that  to  which  he  is  entitled  or  prevent  the  state 
from  keeping  faith  with  him.  The  i)urchaser  was  as  much 
a  beneficiary  of  the  fund  after  as  he  was  before  the  district 
ceased  to  be  a  part  of  Fresno  county,  and  the  liability  of  the 
state  was  unchanged. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  aflBrmed,    Harrison,  J.,  Qaroutte,  J.,  Van  Dyke,  J. 
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WARREN  &  MALLEY,  Respondent,  v.  JAY  E.  RUSSELL 
et  al.,  Appellants. 

Street  Assessment — ^Prima  Facie  Case — Record  Upon  Appeal — ^Af- 
fidavits.— Where  there  is  nothing  in  the  record  upon  appeal  from 
a  judgment  enforcing  a  street  assessment  to  overcome  the  prima 
facie  case  made  by  the  introduction  of  the  assessment,  warrant, 
and  accompanying  documents,  the  judgment  must  be  affirmed. 
Affidavits  printed  in  the  transcript  which  form  no  part  of  the 
record  cannot  be  considered. 
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Id.  —Fixing  of  Grade — Outsidk  Crossing — Chanok  of  Gbadb  not  Ap- 
parent.— ^The  fact  that  the  grade  had  not  been  fixed  at  a  orossing 
outside  of  the  "work  ordered  to  be  done  cannot  affect  the  case; 
and  where  it  does  not  appear  that  the  official  grade  of  the  work 
ordered  to  be  done  had  been  fixed  prior  to  the  time  mentioned  in 
the  complaint,  no  question  arises  as  to  a  change  of  grade  without 
a  petition  of  the  majority  of  those  owning  the  land  on  the  street. 

Id. — Protest  not  Made  in  Tike — Jurisdiction. — A  protest  not  as- 
serted within  the  ten  days  prescribed  by  the  street  law  is  of  no  con- 
sequence, and  gives  no  jurisdiction  to  the  board  of  supenrisors  to 
act  thereupon. 

Id. — Notice  of  Eesolution  rt  Street  Superintendent — Orsourities 
— Insufficient  Beoord  Upon  Afpeai. — Resolution  not  Identi- 
fied.— Obscurities  in  a  printed  notice  of  resolution  given  by  the 
street  superintendent  are  not  material  if  not  evidently  misleading; 
and  where  the  resolution  of  intention  involved  in  the  case  is  not  set 
forth  in  the  record  upon  appeal,  it  does  not  appear  that  the  ob- 
scure notice  had  reference  to  the  resolution  of  intention  under 
which  the  work  was  ordered. 

Id.— Assignabilitt  of  Contraot-— Lien  of  Assignrie.— -The  original 
contractors  may  assign  the  contract  to  others,  who  may  do  the 
work,  and  the  lien  follows  the  completion  of  the  work  by  the  as- 
signee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  oourL 

J.  E.  Russell,  for  Appellante. 

J.  C.  Bates,  for  Respondent. 

McFARLAND,  J. — Action  to  enforce  a  street  assessment 
for  grading  Greenwich  street  from  Polk  to  Franklin  street. 
Judgment  went  for  plaintiffs,  from  which  and  from  an  order 
denying  a  new  trial  the  defendant  appeals. 

We  see  nothing  in  the  record  to  overoome  the  prima  facie 
case  made  by  respondent  by  the  introduction  of  the  assess- 
ment, warrant,  and  accompanying  documente.  There  are 
some  aSidavite  printed  in  the  transcript  which  form  no  part 
of  the  record. 

The  contention  of  appellante  that  the  grade  had  not  been 
fixed  at  the  crossing  of  Polk  and  Greenwich  streete  because 
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there  were  a  few  fceL  of  private  land  there,  even  if  true,  doc.-; 
not  affect  this  case,  because  that  crossing  is  outaide  of  thu 
work  ordered  to  be  done.  The  work  ordered  to  be  done  in 
this  case  was  "between  Polk  and  Franklin  stareeta." 

It  does  not  appear  that  the  official  grade  of  Greenwich 
street  between  Polk  and  Franklin  had  heen  fixed  prior  to 
May,  1894,  the  time  mentioned  in  the  complaint;  therefore, 
there  is  no  question  here  about  a  change  of  grade  without  a 
petition  of  a  majority  of  those  owning  the  land  on  the  street. 

The  protest  asserted  by  appellants  was  not  within  the  ten 
days  prescribed  by  the  street  law^  (Stats.  1891,  sec.  3,  p.  197) ; 
therefore  it  was  of  no  consequence,  and  gave  no  jurisdiction 
in  the  permises  to  the  board  of  supervisors. 

Appellants  object  to  the  sufficiency  of  a  certain  notice 
given  by  the  superintendent  of  streets  that  a  resolution  of 
intention  had  been  passed  by  the  board  of  supervisors.  The 
objection  is  that  tlie  figures  designating  a  certain  day  of  April 
were  so  obscurely  printed  that  it  cannot  be  determined  what 
they  are,  and  that  the  last  figure  of  the  year  is  also  too  faint 
to  be  seen.  We  hardly  think  that  the  said  obscurities  in  the 
printed  notice  would  mislead  anyone;  but  the  resolution  of 
intention  involved  in  this  case  is  not  set  forth  in  the  record, 
and  it  does  not  appear  that  the  said  published  notice  had 
reference  to  the  resolution  of  intention  under  which  the  work 
was  ordered. 

There  is  nothing  in  the  point  that  a  lien  for  street  work  is 
not  assignable.  In  this  case  the  original  contractors  assigned 
the  contract  to  the  respondent,  who  did  the  work.  The  street 
law  contemplates  the  assignment  of  the  contract,  and  the  lien 
follows  the  completion  of  the  work  by  the  assignee.  We  see 
no  other  points  necessary  to  be  noticed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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In  the  Matter  of  the  Estate  of  AMELIA  MARIE  KEN- 
NEDY,  Deceased.  JOHN  BERGEZ  et  al.,  Appellants, 
V.  EDITH  A.  CHAPELL  et  al,  Respondents. 

Premature  Appeal — ^DisiiissAii — ^Affismanoe — Stat  of  PBOGEBDnros. 
— ^The  dismiBsal  of  an  appeal  as  prematurely  taken  doea  not  oper- 
ate as  an  affirmance  of  the  judgment;  and,  such  an  appeal  being 
absolutely  void,  it  does  not  deprive  the  court  below  of  its  jurisdic- 
tion, and  no  stay  of  proceedings  is  effected  thereunder. 

Id. — Validity  of  appeal  Bond — Ck)NSU>EBATioir. — ^The  validity  of  an 
appeal  bond  given  as  required  by  law  to  make  an  appeal  effectual, 
the  sureties  upon  which  agree  to  be  liable  if  the  appeal  is  dis- 
missed, is  not  destroyed  by  the  fact  that  the  appeal  is  premature, 
and  is  not  effectually  secured.  The  expense  to  the  respondent  in 
securing  a  dismissal  of  the  void  appeal  is  a  consideration  for  such 
undertaking. 

Id. — Appeal  from  Decree  of  Distribution — Void  Stay  Bond— Want 
OF  Consideration. — ^A  decree  of  distribution  of  the  estate  of  a 
deceased  person  does  not  fall  within  the  provisions  of  the  Code  of 
Civil  Procedure  authorizing  or  requiring  stay  bonds;  and  a  special 
stay  bond  given  upon  appeal  from  a  decree  of  distribution  is  void  for 
want  of  consideration,  arising  from  the  fact  that  the  undertaking 
does  not  stay  the  decree,  whether  the  appeal  be  premature  and 
void,  or  valid;  and  no  valid  judgment  can  be  rendered  against  the 
sureties  upon  such  stay  bond. 

In.— Plea  of  Want  of  Conbidebation — Estofpbl— Dispdtabu  Pbe- 
sumption. — When  want  of  consideration  of  a  stay  bond  is  pleaded, 
there*  can  be  no  estoppel  of  the  sureties  that  can  interfere  with  that 
defense.  The  presumption  of  consideration  attaching  to  a  written 
instrument  is  a  disputable  presumption,  which  may  be  overcome 
by  evidence  of  facts  showing  a  want  of  consid^ation. 

Id. — Estates  or  Deceased  Persons — ^Decree  of  Distribution — ^Execu- 
tion—Jurisdiction OF  Court  Over  Administrator.— A  decree  of 
distribution  of  the  estate  of  a  deceased  person  is  an  adjudication 
only  of  the  rights  of  the  distributees  in  regard  vo  the  proportions 
or  parts  of  the  estate  to  which  each  is  entitled,  and  cannot  be  exe- 
cuted by  any  form  of  process.  It  is  simply  evidence  of  title,  and 
not  a  judgment  that  the  heir  or  legatee  recover  money  or  otner 
property  from  the  administrator.  The  administrator  is  an  officer 
of  the  court,  subject  to  its  jurisdiction  until  final  discharge,  and 
may  be  compelled  by  the  court  to  perform  his  duty.  The  court 
discharges  him  from  his  trust  only  when  his  duty  has  been  fuUy 
performed. 
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Id.—Affbal  Fbom  Futal  SETiLKiicifT— Distribution  Psimnro  Afpbal 
— ^Nxw  DiGSBE. — It  BeeniA  that  if,  pending  an  appeal  from  the  final 
settlement  of  the  accounts  of  an  administrator,  a  decree  of  dis- 
tribution is  made,  in  case  the  final  settlement  is  reversed  or  modi- 
fied, such  decree  of  distribution  may  be  disregarded,  and  a  new  dis- 
tribution made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  against  the  sureties  upon 
a  bond  to  stay  proceedings.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  H.  Wascerwitz,  John  J.  Roche^  and  A.  Ruef,  for  Ap- 
pellants. 

Lucius  L.  Solomons,  and  Linforth  A  Whitaker,  for  Re- 
spondents. 

TEMPLE,  J. — This  appeal  is  from  a  judgment  rendered 
against  the  sureties  on  an  undertaJdng  given  to  secure  a  stay 
of  proceedings  on  appeal  to  the  supreme  court,  after  notice, 
and  in  pursuance  of  a  stipulation  contained  in  the  undertak- 
ing.   The  appeal  is  by  the  sureties. 

The  undertaking  was  given  on  appeal  from  a  decree  of 
final  distribution  in  the  above  estate  dated  July  27,  1896. 
The  appeal  was  taken  November  27, 1896,  at  which  time  the 
decree  had  not  been  entered,  for  which  reason  the  appeal  was 
dismissed  as  prematurely  taken.  The  dismissal,  under  such 
circumstances,  did  not  operate  as  an  affirmance  of  the  judg- 
ment. (Brady  v.  Bwrke,  90  Gal.  1 ;  Home  for  Inebriates  v. 
Kaplan,  84  Cal.  486 ;  E8tat0  of  Pearsons,  119  Cal.  27.)  And, 
moreover,  since  the  appeal  was  absolutely  void  it  did  not  de- 
prive the  lower  court  of  jurisdiction,  and  no  stay  of  proceed- 
ings was  effected.    (Brady  v.  Bwrke,  sfu^a.) 

The  fact  that  an  appeal  was  not  secured  did  not  operate  to 
render  void  the  undertaking  given  as  required  by  law  to  make 
the  appeal  effectual.  The  sureties  on  such  an  undertaking 
agree  to  be  liable  if  the  appeal  be  dismissed,  and,  since  the  re- 
spondent must  be  at  some  expense  to  have  even  a  void  appeal 
disposed  of,  there  is  a  consideration  for  the  undertaking.  This 

CXXIX.  CAL.—26 
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reasoning  has  no  application  whatever  to  an  undertaking  re- 
quired merely  to  secure  a  stay  of  proceedings  during  an  ap- 
peal which  has  already  been  taken. 

The  appellants  here  contend  not  only  that  the  appeal  was 
an  absolute  nullity,  but  that  the  decree  of  distribution  was 
also  void,  and  therefore  there  was  no  decree  to  be  stayed  by 
an  undertaking,  and  there  was  an  absolute  lack  of  any  con- 
sideration. The  decree  of  distribution  is  said  to  be  void  be- 
cause it  was  made  after  an  appeal  had  been  taken  from  the 
decree  of  final  settlement  and  while  that  appeal  was  pending. 
It  is  contended  that  no  decree  for  a  final  distribution  can  be 
made  until  there  is  a  final  settlement  of  the  accounts  of  the 
administrator,  and  that  such  settlement  cannot  be  said  to  be 
final  while  an  appeal  is  pending  from  the  decree. 

There  is  no  doubt  some  difficulty  here,  arising  from  our 
statute  which  authorizes  a  decree  of  distribution  to  be  made 
at  the  same  time  that  the  final  settlement  is  made.  The  ad- 
ministrator might  be  wrongly  charged  with  the  possession  of 
large  sums  of  money  belonging  to  the  estate.  Such  erroneous 
charges  may,  in  fact,  constitute  the  entire  estate  to  be  distrib- 
uted. Suppose  in  such  a  case  the  administrator  takes  an  ap- 
peal from  the  decree  of  final  settlement,  and  pending  such 
appeal  a  decree  of  distribution  is  made ;  if  the  decree  of  final 
settlement  is  so  modified  on  appeal  as  to  show  that  the  ad- 
ministrator has  nothing  in  his  hands  whatever,  how  will  he 
be  relieved  from  the  decree  of  distribution? 

If  the  final  settlement  were  made  at  the  same  time,  as  the 
code  authorizes,  the  administrator  could,  probably,  have  both 
reviewed  on  the  same  appeal,  and  the  distribution  could  be 
made  to  depend  on  the  correctness  of  the  final  settlement;  but 
in  the  case  supposed  it  is  difficult  to  see  how,  on  the  appeal 
from  the  distribution,  the  point  could  be  made  that  the  decree 
of  final  settlement  had  been  modified,  or  was  erroneous. 

Trouble  is  very  likely  to  arise  in  such  a  case,  but  perhaps 
the  first  distribution  could  be  disregarded  after  the  decree  of 
final  settlement  has  been  reversed  or  modified,  and  a  new  dis- 
tribution made.  The  administrator  could  not  be  injured  if 
the  decree  of  final  settlement  is  properly  corrected,  as  it  is 
the  function  of  that  decree  to  determine  what  property,  and 
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especial!}'  what  money,  belonging  to  the  estate  ia  left  in  the 
hands  of  the  administrator  after  full  administration.  (Code 
Civ.  Proc,  sees.  1637,  1649.)  But,  although  there  may  bo 
a  supplemental  settlement  of  accounts  when  the  decree  of  dis- 
tribution is  made,  the  particular  purpose  and  office  of  that 
decree  is  to  determine  the  heirship  of  claimants  and  to  de- 
clare the  succession ;  and  the  heirs  may  not,  as  the  creditors 
may  upon  a  final  settlement,  issue  execution  against  the  ad- 
ministrator for  money  or  other  property  in  his  hands.  Prop- 
erty may  be  distributed,  though  not  in  the  possession  of  the 
administrator,  and  even  although  adversely  held  and  claimed 
under  title.  The  decree  must  simply  name  the  persons  and 
the  proportion  or  parts  to  which  each  is  entitled,  and  "such 
persons  may  demand,  sue  for,  and  recover  their  respective 
shares  from  the  executor  or  administrator,  or  any  person  hav- 
ing the  same  in  possession."  That  the  decree  made  ordains 
that  the  persons  found  entitled  to  the  estate  shall  "have  and 
recover"  from  the  administrator  cannot  change  or  enlarge  the 
effect  of  the  decree  made  under  these  provisions  of  the  statute. 
The  effect  if  the  decree  is  declared  in  the  code.  It  is  con- 
clusive "as  to  the  rights  of  heirs,  legatees,  or  devisees,"  in 
regard  to  the  proportions  or  parts  to  which  each  is  entitled. 
It  is  an  adjudication  as  to  rights  only,  and  cannot  be  executed 
by  any  form  of  process,  but  may  be  the  basis  upon  which  the 
person  whose  rights  are  determined  may  demand,  sue  for, 
and  recover  their  respective  shares  from  anyone  w^ho  has  pos- 
session. It  is  simply  evidence  of  title,  and  not  a  judgment 
that  the  heir  or  legatee  recover  money  or  other  property 
from  another. 

If  this  be  so,  then  a  decree  of  distribution  does  not  fall 
within  the  provisions  of  the  Code  of  Civil  Procedure  author- 
izing or  requiring  stay  bonds.  (Code  Civ.  Proc,  sees.  942- 
945.)  It  is  not  a  judgment  or  order  directing  the  payment 
of  money,  nor  does  it  direct  the  assignment  or  delivery  of 
documents  or  personal  property.  It  is  not  converted  into  such 
an  order,  because  the  administrator  cannot  get  his  final  dis- 
charge without  showing  that  he  has  paid  to  the  heirs  all  the 
money  in  his  hands.  The  court  discharges  him  from  his 
trust  upon  proof  that  it  has  been  fully  performed,  and  pay- 
ment to  the  heirs  happens  to  be  the  last  duty  in  the  order  of 
time  to  be  perfonned. 
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Kespondents  cite  several  eases  in  this  court  which  they 
argue  detemiine  that  the  decree  is  an  order  for  the  payment 
of  money.  They  are  all  to  the  effect  that  when  an  executor 
or  administrator  refuses  to  pay  to  the  distributee  money 
found  to  be  in  his  hands,  he  may  be  punished  for  contempt. 
They  are  based  upon  the  proposition  that  the  administrator 
is  an  officer  of  the  court,  and  may  be  so  dealt  with  whenever 
he  refuses  to  perform  a  plain  duty  enjoined  upon  him  as  such 
officer.  The  same  power  exists  to  compel  the  performance 
of  other  duties  as  well  as  the  duty  to  pay  over  money  in  his 
hands.  A  sheriff  or  receiver  may  be  so  punished  for  not  pay- 
ing over  money  under  certain  circumstances,  although  when 
demand  for  it  was  made  there  was  no  judgment  or  order  re- 
quiring such  payment,  and  the  obligation  to  pay  arose  from 
his  office.  If  the  decree  is  an  order  or  judgment  for  the  pay- 
ment of  money,  it  can  be  enforced  by  execution  (Code  Civ. 
Proe.,  sec.  1007),  but  the  refusal  to  pay  over  the  money  was 
adjudged  to  be  a  contempt,  and  punished  as  such  partly  upon 
the  ground  that  payment  cannot  be  enforced  by  execution. 
(Ex  parte  Smith,  53  Cal.  204.) 

All  the  cases  cited  are  expressly  based  upon  the  ground 
that  the  court  has  jurisdiction  over  the  administrator  or  ex- 
ecutor until  his  final  discharge.  No  special  or  express  order 
thttt  the  administrator  pay  over  to  the  distributees  the  money 
in  his  hands  is  authorized  or  required.  Upon  the  entry  of  the 
decree  the  law  fixes  upon  him  the  duty  to  pay  over,  and  the 
court  may  compel  performance  as  in  the  case  of  any  other 
plain  duty  resting  upon  him  by  virtue  of  his  office. 

It  must  follow  that  there  was  no  consideration  for  the  un- 
dertaking on  the  part  of  the  sureties,  and  no  recovery  can  be 
had  against  them.  It  was  so  expressly  held  in  Powers  v.  Cha- 
hot,  93  Cal.  266.  (See,  also.  People  v.  Cabannes,  20  Cal.  525 ; 
Whitney  v.  Allen,  21  Cal.  2S4i]McCallon  v.  Hibernia  Sav.  etc. 
Soc,  98  Cal.  U2;Reay  v.  Butler,  118  Cal.  113.) 

The  last  case  answers  the  contention  of  respondents  that 
the  sureties  are  estopped  by  their  undertaking.  But  upon  the 
view  here  taken  there  is  no  recital  of  any  fact  in  the  under- 
taking which  is  material.  If  there  has  been  a  valid  decree  of 
distribution  that  fact  would  not  fix  the  liability  of  the  sure- 
ties.  The  want  of  consideration  arises  from  the  fact  that  the 
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undertaking  did  not  secure  a  stay  of  the  decree,  if  there  was 
one.  When  want  of  consideration  is  pleaded  there  is  no 
estoppel,  whatever  the  terms  of  the  instrument  may  bo, 
which  can  interfere  with  that  defense.  The  idea  of  such  estop- 
pel comes  down  to  us  from  the  days  of  sealed  instrument-*. 
Seals  were  abolished  by  the  code  (Civ.  Code,  sec.  1G29),  and 
that  there  is  a  good  and  sufficient  consideration  for  an  instru- 
ment in  writing  is  expressly  made  a  disputable  presumption 
which  may  be  controverted  by  other  evidence.  (Code  Civ. 
Proc,  sec.  1963.) 
The  judgment  is  reversed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  and  Ilenshaw,  J., 
concurred. 


[S.F.  No.  1919.    Department  One.— July  31,  1900.] 

JOHN  McGEARY,  Appellant,  v.  JOHN  SATCHWELL,  Re- 

spondent. 

Action  for  Broker's  Commissiok — Sale  of  Real  Estate — Written 
Contract  Essential — Obaij  Evidence  Inadmissible. — By  the 
terms  of  subdivision  6  of  section  1C24  of  the  Civil  Code,  an  agree- 
ment authorizing  or  employing  an  agent  or  broker  to  sell  real  es- 
tate for  a  compensation  or  commission  must  be  in  writing.  In  an 
action  to  recover  for  services  rendered  by  the  plaintiff  in  effecting 
a  sale  of  the  defendant's  land,  oral  evidence  to  establish  the  con- 
tract is  properly  excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  Ash,  for  Appellant. 

Robert  Ferrall,  and  W.  H.  Payson,  for  Original  Respond- 
ent. 

Alox  MeCulloch,  for  Executors  of  Dccoa?=o<l  Respondent. 
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SMITH,  C. — Appeal  from  a  judgment  for  the  defendant 
and  an  order  denying  a  new  trial.  The  action  was  brought  to 
recover  the  sum  of  three  huiidred  and  forty  dollars  for  ser- 
vices rendered  by  the  plaintiff  in  effecting  a  sale  of  defend- 
ant's land.  On  the  trial  the  court  refused  to  hear  evidence  of 
the  contract  on  the  ground  it  was  not  in  writing. 

The  cases  comes  directly  under  the  provisions  of  section 
1624,  subdivision  6,  of  the  Civil  Code;  and  similar  contracts 
have  uniformly  been  held  invalid  by  this  court.  (McCarthy 
i\  Loupe,  62  Cal.  300;  Myres  v.  Surryhne,  67  Cal.  657;  Zei- 
mcr  i\  Antisell,  75  Cal.  509;  McPhail  v.  Buell,  87  Cal.  115; 
ShankUn  v.  Hall,  100  Cal.  26.)  The  case  of  Clark  v.  Allen, 
125  Cal.  276,  cited  by  appellant,  has  no  application.  In  that 
case  the  contract  was  in  writing. 

The  judgment  and  order  should  be  afiurmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[L.  A.  No.  680.    Department  One.— July  31,  1900.] 

UNION  SHEET  METAL  WORKS,  Respondent,  v.  S.  C. 
DODGE  et  aL,  Appellanto. 

MECHAmc's  Lien  Law — Constbuction  or  Sohoolhoube — Boitd  or  Goir- 

TBAOTOa — ^RECrrAL    OF    GOKSIDEBATION — GUABAKTT    TO    THIBD    PEB- 

soKB — Estoppel  op  Subeties. — ^The  validity  of  a  bond  given  by  a 
contractor  for  the  faithful  performance  of  his  contract  to  build  a 
public  achoolhouse,  which  recites  a  Taluable  consideraticm,  and 
guarantees  payment  in  full  of  all  claims  of  subcontractors,  labor- 
ers, and  materialmen  due  to  them  from  the  contractor,  and  states 
tnat  the  bond  shall  inure  to  their  benefit,  does  not  depend  upon 
the  applicability  or  operation  of  the  mechanic's  lien  law  to  a  public 
building.  It  is  sufficient  that  the  bond  is  not  prohibited  by  law; 
and  persons  who  bring  themselves  within  the  terms  of  the  guaranty 
may  sue  the  sureties  ux)ou  the  bond,  and  the  sureties  are  estopped 
in  such  action  to  drny  the  validity  of  their  undertaking. 
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ID.— Evidence— Effect  of  Bokd  Ufoit  Pabtt  FuBinsHmo  Matbrials 
AiTD  Labob — ^Habmixss  Rituno. — The  admiBsion  of  evidence  to 
show  what  effect  the  maldiig  and  giving  of  the  bond  had  upon  the 
plaintiff  in  furnishing  materials  and  labor  to  the  contractor  is 
harmless.  The  plaintiff,  as  matter  of  law,  had  a  right  to  rely 
upon  the  bond. 

To. — QuEsnoH  AB  TO  Natubb  of  Bond— Pbovihob  of  Witness. — It  is 
not  the  province  of  a  witness  to  determine  the  question  whether 
the  bond  was  a  common-law  bond  or  a  statutory  bond;  and  it  is  not 
error  to  exclude  a  question,  asked  upon  cross-examination,  as  to 
whether  the  plaintiff  relied  upon  a  statutory  bond  at  the  time  of 
entering  Into  the  contract. 

Ii>. — Immatebial  Fiin>iNCi — Cohbideeation  of  Labob  and  Materials- 
Execution  OF  Bond — ^Pbesumptidn.^A  finding  tnat  the  considera- 
tion of  the  furnishing  of  the  labor  and  materials  was  the  execu- 
tion of  the  bond  is  immaterial,  and  need  not  be  supported  by  the 
evidence.  The  bond  being  for  the  benefit  of  the  plaintiff,  the  labor 
and  material  are  presumed  to  have  been  furnished  in  the  considera- 
tion of  the  whole  contract,  including  the  bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

McKinley  £  Graff,  for  Appellants. 

The  mechanic's  lien  law  has  no  application  to  public 
buildings.  {Mayrhofer  v.  Board  of  Education,  89  Cal.  110* ; 
Whittaker  v.  County  of  Tuolumne,  96  Cal.  101 ;  Witter  v. 
Mission  School  District,  121  Cal.  3502;  Skelly  v.  School  Dis- 
trict, 103  Cal.  652;  Bouton  v.  McDonough,  84  111.  396; 
Frank  v.  Chosen  Freeholders,  39  N.  J.  L.  347.)  The  legis- 
lature has  adopted  an  exclusive  provision  for  the  protection 
or  laborers  and  materialmen  in  case  of  public  buildings, 
which  was  not  followed  in  this  case.  (Stats.  1897,  p.  201.) 
The  bond  is  not  a  good  common-law  bond,  having  been 
made  to  secure  a  statutory  privilege  under  section  1203  of  the 
Civil  Code.  {Powers  v.  Chabot,  93  Cal.  269.)  This  action 
odunot  be  maintained  under  section  1559  of  the  Civil  Code, 
the  provision  for  the  benefit  of  third  parties  being  merely 


1  23  Am.  St.  Rep.  451. 
*2,  m  Am.  St.  Rep.  33. 
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incidental  to  the  supposed  statutory  obligation.  (Buckley  v. 
Gray,  110  Cal.  346«;  Snvingt  Bank  v.  Thornton,  112  Cal. 
259 ;  Biddel  v.  Brizzolara,  64  Cal.  354.)  A  municipal  cor- 
poration cannot  make  a  contract  for  the  benefit  of  third  per- 
sons. (Breen  v.  Kelly,  45  Minn.  352.)  The  bond  is  payable 
to  the  school  district,  and  plaintiff  cannot  sue  upon  it  in  his 
name.  (Casteele  v.  Cornwall,  5  Cal.  426.)  The  bond  con- 
travenes public  policy,  and  cannot  be  considered  a  common- 
law  bond.  (Morgan  v.  Menzies,  60  Cal.  343;  Benedict  v. 
Bray,  2  Cal.  254.*) 

Milton  K.  Young,  and  Charles  T.  Howland,  for  Respond- 
ent. 

Though  no  lien  can  be  taken  upon  a  public  building, 
which  cannot  be  subjected  to  forced  sale,  yet  it  does  not 
follow  that  other  provisions  of  the  statute,  not  involving  a 
lien,  are  not  inapplicable.  (Bates  v.  Santa  Barbara,  90  Cal. 
543.)  The  bond,  if  not  expressly  provided  for  in  section 
1203  of  the  Civil  Code,  is  good  as  a  common-law  bond. 
( Williams  v.  Markland,  15  Ind.  App.  669 ;  Baker  v.  Bryan, 
64  Iowa,  561 ;  21  N.  W.  Rep.  84 ;  Knapp  v,  Swaney,  56  Mich. 
349»;  Sample  v.  Hale,  34  Neb.  220;  51  N.  W,  Rep.  837; 
Doll  V,  Grume,  41  Neb.  655;  59  N.  W.  Rep.  806;  Kaufmann 
V.  Cooper,  46  Neb.  644;  65  N.  W.  Rep.  796;  Fitzgerald  v. 
McClay,  47  Neb.  816;  66  N.  W.  Rep.  828;  Lyman  v.  Lin- 
coln, 38  Neb.  794;  57  N.  W.  Rep.  531.)  A  bond  may  be 
given  with  the  intention  that  it  shall  be  a  statutory,  and  still 
be  good  as  a  common-law,  bond,  if  it  violates  no  statute  or 
public  policy.  (Carnegie  v,  Hulbert,  70  Fed.  Rep.  215; 
Morgan  v,  Menzies,  60  Cal.  348.)  An  action  will  lie  in 
favor  of  one  for  whose  benefit  a  common-law  contract  is 
made.  (Lawrence  v.  Fox,  20  N.  Y.  268;  Coster  v.  Mayor  of 
Albany,  43  N.  Y.  399;  Lyman  v.  Lincoln,  supra;  Baker  v. 
Bartol,  7  Cal.  551 ;  Civ.  Code,  sec.  1559 ;  7  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  106;  Hendrick  v,  Lindsay,  93  U.  S.  143.) 

COOPER,  J. — Appeal  from  judgment  on  the  judgment- 
roll  and  a  bill  of  exception.  The  facts  are  substantially  as 
follows : 

On  the  25th  of  August,  1897,  one  Lutge  entered  into  a 
written  agreement  with  the  "Long  Beach  city  school  district'* 

8  52  Am.  St.  Rep.  88. 
4  56  Am.  Dec.  332. 
s  56  Am.  Rep.  387. 
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in  Los  Angeles  county  to  furnish  material  and  build  a  pub- 
lic Bchoolhouae  in  the  town  of  Long  Beach  upon  the  premises 
described  in  said  agreement  for  the  sum  of  eleven  thousand 
two  hundred  and  sixty-nine  dollars.  It  was  provided  in  said 
agreement  that  Lutge  should,  at  the  time  of  execution  there- 
of, also  execute  and  deliver  to  said  district  an  undertaking  in 
the  sum  of  ten  thousand  dollars,  with  sufficient  sureties  for 
the  faithful  performance  of  the  contract  The  said  undertak- 
ing was  executed  and  delivered  to  the  said  district  with  the 
defendants  as  sureties  thereon.  It  was  expressly  provided 
therein  as  follows: 

"We  further  agree  that  we  will  pay  all  his  subcontractors, 
laborers,  and  materialmen  all  the  moneys  that  may  become 
due  them  by  reason  of  labor  or  materials  under  the  contract, 
and  we  hereby  guarantee  to  them  the  payment  in  full  of  all 
their  claims,  and  hold  ourselves  responsible  to  them  in  the 
sum  of  ten  thousnd  ($10,000)  dollars  in  legal  money  of  thel 
United  States ;  or  as  much  as  may  be  necessary  of  the  said- 
sum  to  pay  them  in  full  for  all  labor  and  materials  furnished 
for  said  building,  whether  inclusive  or  exclusive  of  the  con- 
tract price  of  the  same.  And  this  bond  shall  inure  to  the 
benefit  of  any  and  all  persons  who  labor  for  or  furnish  ma- 
terials to  the  said  contractor  or  any  person  acting  for  him  oi 
by  his  authority."  ^ 

On  December  7,  1897,  Lutge,  without  having  completed 
the  schoolhouse,  abandoned  the  contract,  and  at  the  time  of 
such  abandonment  was  indebted  to  plaintiff  in  the  sum  of 
seven  hundred  and  forty-nine  dollars,  for  labor  and  material 
performed  upon  and  used  in  the  construction  of  the  build- 
ing, which  sum  has  not  been  paid.  This  action  is  brought 
against  defendants  on  said  undertaking  to  recover  the  amount 
due  plaintiflF.  It  is  not  contended  that  the  amount  is  not  due 
and  owing  to  plaintiff  by  Lutge,  neither  is  it  contended  that 
defendants  did  not  agree  that  the  materialmen  and  laborers 
should  be  paid  as  provided  in  the  undertaking. 

It  is  claimed  by  defendants  that  as  the  school  building  to 
l)e  erected  by  Lutge  was  not  and  could  not  be  subject  to  any 
lien  by  the  contractor,  or  anyone  else,  that  the  school  district 
had  no  authority  to  demand  the  undertaking  of  Lutge,  and 
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that  the  undertaking  was  without  consideration  and  void,  and 
that  plaintiff  is  not  in  privity  therewith.  It  is  said  that  the 
provisions  of  section  1203  of  the  Code  of  Civil  Procedure,  as 
to  filing  a  bond  with  sureties,  relates  entirely  to  contracts  re- 
quired to  be  filed  under  the  preceding  sections,  and  to  con- 
tracts by  owners  whose  property  is  subject  to  liens,  and  not  to 
a  contract  with  a  school  district  where  no  lien  could  under 
any  circumstances  be  filed  upon  the  property  of  the  district. 
It  is  further  claimed  that  section  1203,  if  ever  in  force  as 
to  a  contract  for  the  erection  of  a  public  building,  has  been 
repealed  by  an  act  of  March  27,  1897,  requiring  contractors 
to  give  bonds  to  secure  the  claims  of  materialmen,  mechanics 
and  laborers  employed  upon  state,  municipal,  or  other  public 
work.  (Stats.  1897,  p.  201.)  |lt  is  not  claimed  by  plaintiff 
that  the  undertaking  was  given  in  pursuance  of  the  act  of 
1897,  and  therefore  that  act  need  not  be  discuss^  Neither 
is  it  necessary  to  determine  whether  or  not  section  1203  has 
been  repealed  as  to  public  buildings  by  the  said  act.  plie  de- 
fendants for  and  on  behalf  of  Lutge,  and  to  enable  him  to 
secure  the  contract,  became  his  sureties.  They  bound  them- 
selves in  express  terms  that  all  persons  furnishing  labor  or 
material  for  said  building  should  be  paid.  Their  contract 
contained  the  recital  that  it  was  for  a  valuable  consideration. 
Plaintiff  furnished  labor  and  material  and  brought  itself 
within  the  terms  of  the  contract  made  by  defendants.  The 
undertaking,  if  not  expressly  authorized  by  statute,  was  not 
prohibited.  It  was  not  against  public  policy  or  good  morals, 
nor  in  contravention  of  any  statute.  To  hold  the  undertaking 
valid  and  binding  is  only  to  compel  the  defendants  to  do  the 
thing  they  bound  themselves  to  do.  To  hold  the  bond  void 
upon  a  technical  construction  that  it  was  not  a  valid  statutory 
bond  would  be  to  leave  the  plaintiff  without  the  security 
twhich  it  had  the  right  to  rely  upon  at  the  time  it  furnished 
the  labor  and  materials.  The  contention  that  section  1203 
applies  only  to  contracts  required  to  be  filed  is  not  supported 
by  any  authority,  and  the  section  has  in  effect  been  construed 
the  other  way  in  Kiemg  v.  AlUpaugh,  91  Cal.  234.  In  that 
case' the  contract  price  exceeded  one  thousand  dollars,  and 
the  contract  was  not  recorded  as  required  by  section  1183  of 
the  Code  of  Civil  Procedure.    It  was  contended  that  as  the 
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contract  was  not  recorded  it  was  void,  and  as  the  contract  was 
void  the  bond  was  equally  so  and  incapable  of  enforcement. 
This  court  held  the  bond  valid  and  supported  by  sufficient 
consideratino,  and  in  the  opinion  it  is  said :  "The  bond  may 
therefore,  be  deemed  so  far  an  independent  undertaking  that 
the  right  to  enforce  it  does  not  depend  upon  the  subsequent 
or  continued  validity  of  the  building  contract.  As  already 
stated,  this  bond  is  not  within  the  letter  of  section  1183  of  the 
Code  of  Civil  Procedure,  and,  it  may  be  added,  that  it  is  not 
within  its  reason  or  spirit,  and  its  enforcement  is  not  in  con- 
flict with  the  policy  of  that  section.  We  do  not  think  that  the 
appellant,  after  delivering  this  bond  as  an  independent  se- 
curity, and  thereby  inducing  the  plaintiff  to  make  full  pay- 
ment of  the  contract  price  for  the  construction  of  the  build- 
ing, is  in  a  position  to  deny  his  liability  upon  it ;  and  if  in 
order  to  support  thi?  action  it  is  necessary  that  the  bond 
should  be  based  upon  a  valid  building  contract,  we  should 
hold  that  the  appellant  is  estopped  to  dispute  the  truth  of  the 
particular  recital  contained  in  the  bond  as  to  such  fact." 

This  case  was  followed  and  approved  in  Kiessig  v.  Alb- 
paugh,  99  Cal.  454,  where  it  was  held  that,  although  the  con- 
tract was  void  because  not  recorded,  the  bond  was  valid  and 
binding  upon  the  sureties.  In  the  opinion  it  is  said:  "But 
the  failure  to  file  this  contract  with  the  recorder  was  not  an 
omission  to  discharge  any  duty  which  the  plaintiff  owed  to 
the  defendant  as  a  surety,  and  did  not  add  to  the  obligation 
imposed  upon  him  by  the  terms  of  the  bond  which  he  signed. 
Undoubtedly,  the  defendant  might  have  stipulated  in  the 
bond  that  the  building  contract  should  be  filed  as  a  condition 
precedent  to  his  liability  as  a  surety ;  but  he  did  not  do  so,  and 
the  court  is  not  authorized  to  construe  or  interpolate  such  a 
condition  into  the  bond,  and  in  this  respect  to  make  a  new 
contract  for  the  parties  who  executed  it.'* 

The  fact  that  a  lien  could  not  be  filed  by  plaintiff  upon  the  I 
building  was,  in  contemplation  of  law,  known  to  the  sureties 
when  they  signed  the  undertaking.  By  the  undertaking  they 
bound  themselves  to  pay  the  obligations  that  might  be  in-  ■ 
curred  by  their  principal.   Tliis  obligation  having  been  in- 
curred by  the  principal,  under  the  contract  of  guaranty  made 
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by  defendants,  is  binding  upon  them.  They  are  estopped 
from  claiming  that  the  undertaking  was  not  the  particular 
kind  of  undertaking  required  by  the  cod^j 

The  late  case  of  Williams  v.  Markland,  15  Ind.  App.  669, 
is  directly  in  point,  and  supports  the  views  herein  expressed, 
in  that  case  the  trustees  of  a  school  district  in  letting  a  con- 
tract for  building  a  schoolhouse,  had  no  statutory  authority 
to  require  a  bond  of  the  contractor,  but  they  did  require  and 
take  such  bond,  with  defendants  as  sureties.  The  bond  was 
conditional  for  the  payment  by  the  principal  for  all  material 
and  labor  employed  in  the  construction  of  the  schoolhouse. 
It  was  held  that  the  plaintiff  could  recover  of  the  sureties  for 
material  and  labor  furnished  to  and  used  by  their  principal 
in  the  construction  of  the  building.  In  the  opinion  the 
court  said:  "The  taking  of  such  an  obligation,  under  the 
circumstances  under  which  this  was  given,  is  within  the 
scope  of  the  ordinary  administrative  duties  of  the  trustee, 
although  he  may  not  be  by  law  absolutely  required  so  to  do. 
No  special  statutory  authority  is  required  to  make  it  valid. 
While  the  question  is  a  new  one  in  this  state,  it  has  been  con- 
sidered in  other  jurisdictions,  and  our  holding  is  in  harmony 
with  those  adjudications.  In  Iowa  the  decision  is  based  upon 
the  ground  that  such  a  contract  is,  or  may  be,  for  the  ad- 
vantage of  the  public,  by  assuring  better  work  and  better  ma- 
terial more  promptly  provided  by  reason  of  the  credit  given 
the  contractor  by  this  assurance  that  laborers  and  material- 
men will  be  thus  secured.    (Baker  v.  Bryan,  64  Iowa,  561.)" 

The  same  rule  has  been  laid  down  by  the  supreme  court  of 
Michigan  in  Knapp  v.  Swaney,  56  Mich.  349®;  and  by  the 
supreme  court  of  Nebraska  in  Doll  v.  Grume,  41  Neb.  655 ; 
kaufmann  v.  Cooper,  46  Neb.  644;  Fitzgerald  v.  McClay,  47 
Neb.  816. 

The  secretary  of  the  plaintiff  while  on  the  stand  as  a  wit- 
ness was  asked  by  plaintiflF's  counsel  what  effect  the  making 
and  giving  the  bond  had  upon  his  entering  into  the  contract 
on  behalf  of  the  plaintiff.   The  defendants'  objection  to  the 


0  50  Am.  Rep,  397. 


July,  1900.]  Pbrkria  v.  Waixace.  397 

question  was  overruled,  and  the  ruling  is  assigned  as 
eiTor.  Conceding  the  ruling  to  be  error,  it  is  harmless.  The 
plaintiff  as  a  matter  of  law  had  a  right  to  rely  upon  the  bond. 
(Baker  v.  Bryan,  supra.)  For  the  same  reason  it  was  not 
error  to  sustain  plaintiff's  objection  to  a  question  asked  of  the 
same  witness  in  cross-examination  as  to  whether  he  relied 
uix)n  a  statutory  bond  at  the  time  of  entering  into  the  con- 
tract. The  question  as  to  whether  the  bond  was  a  common- 
law  bond  or  a  statutory  bond  was  not  one  which  it  was  the 
province  of  the  witness  to  determine. 

The  tenth  finding  was  to  the  effect  that  the  labor  and  ma- 
terial furnished  by  plaintiff  was  so  furnished  in  considera- 
tion of  the  execution  of  the  bond,  and  is  challenged  as  having 
no  support  in  the  evidence.  The  finding  is  wholly  immaterial 
and  it  is  not  necessary  to  determine  whether  or  not  it  is  sup- 
ported by  the  evidence.  If  what  has  been  herein  said  is  cor- 
rect it  follows  that  the  bond  was  for  the  benefit  of  plaintiff, 
and  the  labor  and  material  are  presumed  to  have  been  fur- 
nished in  consideration  of  the  whole  contract  including  the 
bond. 

It  follows  that  the  judgment  should  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  630.    Department  One.— July  31,  1900.] 

MANUEL  PERERIA,  Respondent,  v.  R.  J.  WALLACE 
et  al.,  Appellants. 

Municipal  Franchise  fob  Electric  Light  and  Power— Mandamus— 
Pi.EADiNG— Demand  and  Refusal,— In  an  action  of  mandamus  to 
compel  the  board  of  truBtees  of  a  town  to  grant  a  franchise  to  tlie 
plaintiff  to  erect  and  maintain  poles  and  wires  along  the  streets 
of  the  town  for  the  purpose  of  conveying  electricity  for  power  and 
lighting  purposes  to  its  inliabitants,  where  the  complaint  sets 
forth  a  suflBcient  petition  presented  to  the  board  for  the  franchise, 
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wMch  it  alleges  wm  denied,  and  that  the  board  refiued  to  take 
further  action  thereon,  the  averment  of  demand  and  refusal  is 
sufficient. 

Id.— Spkoial  Demakd  wcm  Sraozno  Aon  or  Dirar  hot  Bbquikbd.— The 
complaint  need  not  allege  a  special  demand  upon  the  board  for 
the  performance  of  specific  acts  or  steps  required  of  them  in  the 
granting  of  the  franchise.  The  refusal  to  grant  the  franchise  was 
a  refusal  to  take  any  of  the  steps  required  of  them,  and  no  further 
demand  was  necessary. 

Id.— HEAsmo  upon  Vsbified  PmnoN— Faildsb  to  Ak8w«»— Proof- 
Findings  OF  Ck>nBT. — ^In  a  hearing  had  upon  a  yerified  petition  for 
a  writ  of  mandate,  where  the  defendant  has  faUed  to  answer,  the 
truth  of  all  the  facts  alleged  is  conceded,  and  they  do  not  need  to 
be  otherwise  proved;  and  where  the  court  in  such  case  heard  the 
cause  upon  the  complaint,  and  made  and  filed  findings  in  accord- 
ance therewith,  the  judgment  entered  thereupon  is  not  contrary 
to  law  or  void,  as  being  a  judgment  by  default. 

Id. — pRiviLEOES  Gbanted  to  Rival  Goicpant — ^Plkading — ^Waives  of 
Objections — Findings — Presumption  of  Evidence — Judgment. — 
Where  the  complaint  showed  that  four  of  the  trustees  were  in- 
terested in  a  rival  company  engaged  in  furnishing  electricity  for 
light  and  power,  and  that  at  the  meeting  at  which  plaintiff's  peti- 
tion was  rejected  the  route  of  such  rival  company  was  approved, 
though  not  specifically  alleging,  as  it  should,  the  conditions  of  its 
franchise,  yet,  in  the  absence  of  a  special  demurrer,  and  of  ob- 
jections to  evidence,  it  must  be  presumed  that  a  finding,  in  addi- 
tion to  the  facts  alleged,  that  such  company  did  not  bid  for  its 
franchise,  and  that  it  was  not  sold  to  it,  was  sustained  by  evi- 
dence; and  a  judgment  upon  the  findings  awarding  a  writ  of 
mandate  to  the  trustees  to  grant  the  same  privileges  which  were 
bestowed  upon  such  company,   is  not   objectionable. 

Id. — Franchises     Under     Constitution — Ck)NSTRUOTiON — ^Mandatory 

AND  PROHIBITORT  PROVISIONS — ^ACT  FOR  SaLE  UNCONSTITUTIONAL. — 

In  section  19  of  article  XI  of  the  constitution,  the  word  "city*'  is 
to  be  construed  as  including  "town";  and  the  privileges  therein 
granted  of  using  the  public  streets,  and  of  laying  down  pipes  and 
and  conduits  therein,  under  the  regulations  and  conditions  provided 
for  in  tne  section,  for  the  purpose  of  supplying  the  city  and  its 
inhabitants  with  illuminating  light,  etc.,  are  mandatory  and  pro- 
hibitory, and  exclude  the  right  of  the  municipality  to  award  such 
privileges  to  the  highest  bidder.  The  act  of  1897  (Stats.  1897,  p. 
135),  providing  for  the  public  sale  of  such  franchises,  is  uncon- 
stitutional. 

Id. — Duty  of  Municipal  Officers — Impartiality  of  Privilboes  Under 
Regulations — ^Prior  Grant  of  Franchise. — It  is  the  duty  of  the 
officers  of  a  municipality,  subject  to  the  regulations  provided  for 
in  the  constitution,  to  grant  to  any  applicant  a  franchise  for  the 
use  of  its  streets  for  poles  and  wires  for  the  purpose  of  supplying 
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the  municipality  and  its  inhabitants  with  electricity  for  the  pur- 
poses of  light  and  poAver.  A  prior  grant  of  a  similar  franchise 
or  privilege  to  other  persons  or  corporations  is  no  reason  for  not 
granting  it  to  another. 

Id. — Genbraii  Rmulations  it>B  Damages  and  Indemnttt— Jxtdgicent 
FOB  Equal  PBiyiLSQES — ^Pbebtthftign — ^Estoppel. of  Tbtjstebb. — 
Where  it  does  not  appear  that  the  town  trustees  had  made  any 
''general  regulations  for  damages  and  indemnity  for  damages,"  such 
as  are  referred  to  in  section  19  of  artide  XI  of  the  constitution, 
but  it  does  appear  that  they  had  granted  a  privilege  to  another 
company  identical  with  that  sought  by  and  awarded  to  the  plain- 
tiff, the  Judgment  awarding  the  same  privilege  necessarily  includes 
whatever  regulations  are  imposed  upon  that  company.  It  must  bo 
presumed  that  the  grant  of  equal  privileges  to  the  two  companies 
does  not  exceed  the  powers  or  duties  of  the  trustees;  and  the 
trustees  cannot  assert  the  contrary  as  against  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County.    J.  S.  Beard;  Judge. 

The  facte  are  stated  in  the  opinion. 
Warren  4  Taylor,  for  Appellante. 
John  N.  Magoflfey,  for  Respondent, 

HAYNES,  C— The  defendante  are  the  trustees  of  the 
town  of  Etna,  in  Siskiyou  county.  In  May,  1898,  the  plain- 
tiff presented  to  said  trustees  a  petition  for  a  franchise  to  erect 
and  maintain  poles  and  wires  along  the  streete  of  said  town 
for  the  purpose  of  conveying  electricity  for  power  and  light- 
ing purposes  to  he  furnished  the  inhabitants  thereof.  After- 
ward, on  July  5, 1898,  said  trustees  denied  said  petition,  and 
refused  to  take  further  action  in  the  premises. 

The  plaintiff  thereupon  commenced  this  action  to  compel 
the  defendante  to  grant  said  franchise.  An  alternative  writ 
was  granted  directing  the  board  "to  proceed  with  the  pro- 
visions of  law  in  relation  to  the  granting  of  such  franchise 
forthwith,  or  to  show  cause,"  upon  a  day  named,  why  they 
have  not  done  so.  Defendante  demurred  to  said  complaint, 
and  the  demurrer  was  overruled,  with  leave  to  answer.  No 
answer  having  been  filed,  the  matter  was  heard  upon  the  com- 
plaint, and  the  court  made  and  filed  findings,  and  ordered  a 
writ  of  mandate  to  issue  requiring  the  defendante  to  grant 
the  plaintiff  "the  same  privileges  as  that  granted  to  the  Etna 
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Developmeat  Company";  and  from  that  judgment  the  de- 
fendants appeal  upon  the  judgment-roll. 

The  complaint  set  out  a  copy  of  the  petition  presented  by 
the  plaintiff  to  the  board  of  trustees,  prior  to  the  commence- 
ment of  this  action,  praying  that  such  franchise  issue  to  him, 
and  no  point  is  made  by  appellants  as  to  its  sufficiency.  It  is 
alleged  in  the  complaint  that  said  petition  was  denied,  and 
that  the  board  refused  to  take  further  action  on  it;  and  ap- 
pellants contend  that  the  complaint  is  insufficient,  in  that  it 
fails  to  show  that  any  demand  was  made  upon  the  board  for 
the  performance  of  any  specific  act  which  it  was  their  duty  to 
perform ;  that  whatever  steps  the  trustees  were  require  to  take 
upon  the  petition,  or  upon  its  rejection,  should  have  been  the 
basis  of  a  specific  demand  by  the  petitioner. 

This  contention  cannot  be  sustained.  If  it  was  the  duty  of 
the  board  to  grant  the  franchise  petitioned  for,  it  was  their 
duty  to  take  each  and  every  step  required  by  the  law  for  that 
purpose  without  further  demand.  (Santa  Raa  Lighting  Co. 
V.  Woodward,  119  Cal.  30.) 

It  certainly  was  not  required  of  the  petitioner,  when  his 
petition  was  wholly  denied  and  rejected,  that  each  particular 
act  which  the  board  might  have  to  perform,  if  they  should 
grant  the  franchise,  should  be  specifically  demanded.  The 
refusal  to  grant  the  franchise  was  itself  a  refusal  to  take  any 
of  the  steps,  and  no  further  demand  was  necessary  to  enable 
the  plaintiff  to  maintain  this  action. 

Appellants  further  contend  that  the  judgment  is  contrary 
to  law  and  void;  that  the  writ  cannot  be  granted  by  default. 
(Citing  Code  Civ.  Proc.,  sec.  1088.) 

The  complaint  was  verified,  and  the  failure  of  the  defend- 
ants to  answer  conceded  the  truth  of  all  the  facts  alleged. 
Facts  so  conceded  do  not  need  to  be  otherwise  proved.  (Code 
Civ.  Proc,  sec.  1094;  Hayward  v.  Pimental,  107  Cal.  390.) 

It  is  also  claimed  by  appellant  that  the  writ  of  mandate 
granted  is  not  only  different  from  the  alternative  writ,  but  "is 
entirely  different,  and  something  he  never  pretended  to  have 
demanded  or  even  asked  for,  viz.,  a  writ  requiring  the  board 
of  trustees  to  grant  him  the  same  privileges  as  that  granted 
to  the  Etna  Development  Company." 
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The  cpmplamt  alleged  that  the  Etna  Development  Com- 
pany, a  corporation,  was  interested  in  furnishing  light  and 
power  by  means  of  electricity  to  said  town  of  Etna,  that  four 
of  said  trustees  named  in  the  complaint  are  stockholders  or 
shareholders  in  said  corporation  and  interested  therein,  that 
at  the  meeting  at  which  plaintiff^s  petition  was  rejected  the 
route  for  the  poles  and  wire  of  said  development  company 
was  approved  by  the  board,  and  upon  belief  alleged  that 
plaintiff's  petition  was  rejected  for  the  purpose  of  preventing 
competition  with  the  business  of  the  development  company. 
Plaintiflf  further  alleged  that  he  had  established  at  great  ex- 
pense an  electric  light  and  power  plant,  and  had  erected  poles 
and  extended  wires  from  his  plant  to  the  corporate  limits  of 
the  town ;  that  large  numbers  of  the  citizens  of  the  town  re- 
quested him  to  establish  such  plant,  and  have  agreed  to  use 
lights  supplied  from  his  plant ;  and  his  prayer  was  for  a  writ 
requiring  defendants  as  such  board  "to  proceed  with  said 
matter  of  said  application  for  a  franchise  according  to  the 
laws  of  the  state  of  California,"  and  for  other  and  further 
relief. 

The  court  found  the  foregoing  facts  as  alleged,  and  also 
found :  "That  the  said  Etna  Development  Company  did  not 
bid  for,  and  the  said  board  of  trustees  did  not  grant  or  sell 
to  said  company,  a  franchise  to  exercise  such  right'';  and 
appellant  contends  that  this  finding  is  outside  of  the  plead- 
ings, and  nof  justified  by  the  evidence.  We  must  assume, 
however,  in  support  of  the  finding,  that  there  was  evidence  to 
support  it.  There  was  no  motion  for  a  new  trial,  nor  any  bill 
of  exceptions  or  statement  showing  what  evidence  was  intro- 
duced, and  upon  appeal  from  the  judgment  the  sufficiency  of 
the  evidence  to  jastify  the  findings  cannot  be  inquired  into. 
It  may  be  conceded  that  the  complaint  should  have  alleged 
the  conditions  of  the  franchise  to  the  development  company 
with  greater  particularity,  but,  in  the  absence  of  a  special 
demurrer  and  of  any  objection  to  the  evidence,  appellants 
cannot  complain  and  were  not  prejudiced. 

Appellants  quote  largely  from  the  act  of  1897  in  relation 
to  franchises  and  privileges  of  the  character  here  in  question, 
contending  that  said  act  (Stats.  1897,  p.  135)  "contemplates 
the  public  sale  of  any  and  all  privileges  hereafter  to  be  grant- 
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ed  to  any  party."  Said  act  provides  that:  'fEvery  franchise 
or  privilege  to  erect  or  lay  telegraph  or  telephone  wires,  to 
construct  or  operate  street  railroads  upon  any  public  street  or 
highway,  to  lay  gas  or  water  pipes,  to  erect  poles  or  wires  for 
transmitting  electric  power  or  for  lighting  purposes  along  or 
upon  any  public  street  or  hfghway,  or  to  exercise  any  other 
privilege  whatever  hereafter  proposed  to  be  granted  by  the 
board  of  supervisors,  board  of  trustees,  common  council,  or 
other  governing  or  legislative  body  of  any  city  and  county, 
city  or  town,  within  this  state,  except  steam  railroads,  tele- 
graph lines,  and  renewal  of  franchises  for  piers,  chutes,  and 
wharves,  shall  be  granted  upon  the  conditions  in  this  act  pro- 
vided, and  not  otherwise."  The  act  further  provides  that, 
when  an  application  is  made  for  a  franchise,  that  fact,  with 
a  statement  that  it  is  proposed  to  grant  the  same,  shall  be 
advertised,  stating  that  bids  will  be  received  for  such  fran- 
chise, and  that  it  will  be  awarded  to  the  highest  bidder;  that 
the  bids  must  be  for  a  stated  per  cent  of  the  gross  annual  re- 
ceipts arising  from  the  use  of  the  franchise  after  the  expira- 
tion of  five  years  from  the  date  of  the  franchise. 

It  is  contended  by  respondent  that  the  above  statute,  so  far 
as  it  relates  to  the  franchise  here  in  question,  is  unconstitu- 
tional. 

Section  19,  article  XI,  of  the  constitution,  provides:  "In 
any  city  where  there  are  no  public  works  owned  and  con- 
trolled by  the  municipality  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose  under  and  by  authority  of  the 
laws  of  this  state,  shall,  under  the  direction  of  the  superin- 
tendent of  streets,  or  other  officer  in  control  thereof,  and  un- 
der such  general  regulations  as  the  municipality  may  pre- 
scribe for  damages,  and  indemnity  for  damages,  have  the 
privilege  if  using  the  public  streets  and  thoroughfares  there- 
of, and  of  laying  down  pipes  and  conduits  therein,  and  con- 
nections therewith,  so  far  as  may  be  necessary  for  introduc- 
ing into  and  supplying  such  city  and  its  inhabitants  either 
with  gaslight  or  other  illuminating  light,  or  with  fresh  water 
for  domestic  and  all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the  right  to  regulate 
the  charges  thereof," 
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Section  22  of  article  I  provides  that  "the  provisions  of  this 
(constitution  are  mandatory  and  prohibitory,  unless  by  ex- 
press words  they  are  declarcfd  to  be  otherwise."  The  legis- 
lature, therefore,  cannot  modify  or  change  the  provisions  of 
said  section  19  article  XI,  above  quoted,  as  to  the  privilege 
or  franchise  of  supplying  the  town  of  Etna  with  artificial 
light.  The  constitution  intended  that  there  should  be  no  re- 
striction upon  competition  in  supplying  these  prime  necessi- 
ties, as  would  necessarily  result  if  the  privilege  could  only  be 
granted  to  the  highest  bidder,  for  such  bidder  would  necessa- 
rily secure  an  exclusive  right  to  the  exercise  of  the  franchise, 
the  only  condition  imposed  by  the  constitution  being  the 
right  of  the  municipality  "to  regulate  the  charges  thereof." 

It  is  true  said  section  does  not  expressly  name  "towns" ;  but 
the  original  section  of  the  constitution  of  1879  used  the  same 
language  in  this  regard  as  the  amendment  of  1883,  and  prior 
to  said  amendment  it  was  held  by  this  court  that  the  lan- 
guage of  said  section  included  cities,  towns,  and  cities  and 
counties.  (See  People  v.  Stephens,  62  Cal.  209,  236,  decided 
in  1882,  prior  to  the  amendment  of  said  section  of  the  consti- 
tution, which  amendment  did  not  change  its  language  in 
that  regard.)  Whether  said  act  of  1897  is  valid  in  so  far  as 
it  relates  to  street  railroads,  or  other  uses  of  streets  necessarily 
exclusive  in  their  nature,  is  not  here  involved,  and  no  opinion 
is  expressed.  We  think  it  clear,  however,  that  under  said 
provision  of  the  constitution  the  duty  of  the  trustees  to  grant 
the  franchise  demanded  by  the  plaintiflF,  subject  only  to  the 
regulations  and  conditions  therein  imposed,  is  imperative, 
and  that  a  prior  grant  of  a  similar  franchise  or  privilege  to 
other  persons  or  corporations  is  no  reason  why  the  plaintiff's 
demand  should  not  be  granted. 

It  is  true  it  does  not  expressly  appear  that  the  trustees  had 
made  any  "general  regulations"  for  "damages  and  indemnity 
for  damages,"  for  the  privilege  of  using  the  public  streets  for 
the  purposes  specified;  but  it  does  appear  that  a  privilege 
identical  with  that  sought  by  the  plaintiff  was  granted  to  the 
development  company,  and  the  writ  of  mandate  granted  to 
Ihe  plaintiff  is  that  the  same  privilege  be  granted  to  him  as 
wad  granted  to  the  development  company,  and  this  neces- 
..irily  includes  the  regulations  imposed  upon  that  compa 
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That  the  specific  relief  prayed  for  was  not  in  that  language 
]s  immaterial.  The  relief  granted  was  the  same  in  substance 
and  effect,  and  was  fully  covered  by  the  prayer  for  general 
relief.  We  cannot  assume,  nor  can  appellants  assert,  that 
the  privileges  granted  to  the  development  company  exceeded 
their  powers  to  grant;  and  hence  it  cannot  be  assumed  that 
tlie  order  here  granted  exceeds  either  the  power  or  duty  of  the 
trustees  to  grant.  No  other  points  are  made  for  reversal. 
We  advise  that  the  judgment  appealed  from  be  afiurmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Harrison,  J.,  GarQutte,  J.,  Van  Dyke,  J. 


[Sac.  No.  623.     Department  One.— July  31,  1900.] 

GLENN  COUNTY,  Respondent  v.  MARY  S.  JOHNSTON 
at  al..  Appellants. 

ROADB     Ain>     HlGHWATB — CONDEMNATION     OF     LaNI>— JUBISDICTION     OF 

SuPEBvisoBS — Res  Adjudicata. — The  jurisdiction  of  the  super- 
visors to  order  proceedings  by  the  county  to  condemn  lands  for  a 
public  road  is  conclusively  cstabHshed  by  a  final  decision  upon  a 
writ  of  review,  upon  petition  of  the  parties  whose  lands  are  con- 
demned, establishing  such  jurisdiction. 

Id. — Appeal  from  Judgment  of  Condemnation — Ibbbqulabities  or 
SuPEBVisoBS. — Upon  appeal  from  a  judgment  in  such  condemnation 
proceedings  awarding  a  judgment  for  the  value  of  the  land  taken 
and  damages  as  assessed  by  the  jury,  mere  irregularities  or  errors 
of  the  board  not  affecting  its  jurisdiction  do  not  affect  the  judg- 
ment appealed  from,  and  cannot  be  considered. 

Id. — Nonpayment  of  Judgment  Awabded — ^Annulment  of  Pboceed- 
iNos. — Where  more  than  thirty  days  have  elapsed  after  the  final 
judgment  without  the  payment  or  deposit  in  court  of  the  sum  of 
money  assessed  by  the  verdict  of  the  jury,  in  a  proceeding  brought 
by  the  county,  upon  order  of  the  board  of  supervisors,  to  condemn 
the  right  of  way  for  a  road,  the  defendant  is  entitled,  under  sec- 
tions 1261  and  1252  of  the  Code  of  Civil  Procedure,  to  have  the  en- 
tire proceedings  in  the  superior  court  vacated  and  annulled. 
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Id. — CONSTBUCTION    OF    CODE — ^APPLIOABILITY    TO    MUNICIPAL    COBPOBA- 

TX0N8 — INABILIT7  TO  Enfobge  Pathxnt. — Sections  1251  and  1252 
of  the  Code  of  Civil  Procedure  are  general  in  their  terms,  and 
apply  to  all  cases.  The  statute  has  made  no  distinction  in  favor 
of  municipal  corporations,  but  has  made  the  right  of  the  defend- 
ants to  have  the  proceedings  annulled  depend  upon  the  nonpayment 
of  the  sum  assessed,  and  the  inability  of  the  defendants  to  enforce 
payment  by  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County  and  from  orders  denying  a  new  trial  and  denying  a 
motion  of  the  defendants  to  vacate  and  annul  proceedings  for 
condemnation.    Frank  Moody,  Judge. 

The  facts  are  stated  in  the  opinion. 

Seth  Millington,  and  Charles  L.  Donohoe,  for  Appellants. 

Ben  P.  Geis,  and  R.  A.  Long,  District  Attorney,  for  Re- 
spondent 

HAYNES,  C. — ^In  July,  1892,  proceedings  were  taken  by 
the  board  of  supervisors  of  Glenn  county  to  lay  out  and  estab- 
lish a  public  road,  in  part  over  lands  of  the  defendants,  and 
the  viewers  awarded  to  the  defendants,  as  nonconsenting 
landowners,  damages  in  the  sum  of  one  thousand  and  ten 
dollars,  and  an  order  was  made  setting  aside  that  sum  out  of 
the  funds  of  the  proper  road  district.  At  the  time  there  was 
not  sufficient  money  in  said  fund  to  pay  the  same.  After- 
ward, in  December,  1892,  another  order  was  made  setting 
apart  funds  for  that  purpose,  but  it  was  not  called  for  or  ac- 
cepted by  the  defendants.  Afterward,  the  superior  court  of 
Glenn  county,  upon  the  petition  of  these  defendants,  issued  a 
writ  of  review,  aild  upon  the  hearing  the  court  found  that 
the  board  of  supervisors  had  jurisdiction  in  its  proceedings 
to  establish  said  road,  and  dismissed  the  writ ;  and  that  judg- 
ment was  affirmed  in  this  court  upon  appeal.  (See  Johnston 
V,  Board  of  Superviaora,  104  Cal.  390,  decided  October  5, 
1894.) 

On  July  1,  1895,  the  board  of  supervisors,  by  its  order, 
directed  the  district  attorney  to  commence  this  proceeding  to 
procure  the  right  of  way  for  said  road  in  accordance  with  the 


406  Glenn  County  v.  Johnston.  [129  Cal. 

report  of  the  viewers,  and  the  proceedings  of  the  board,  and 
upon  the  hearing  it  was  adjudged  that  the  talcing  of  the  land 
was  for  public  use,  and  that  defendants  have  judgment 
for  the  value  of  the  land  taken  and  damages  as  assessed  by 
the  jury,  in  the  sum  of  eleven  hundred  and  forty  dollars,  and 
judgment  was  entered  March  15,  1898,  for  said  sum,  and 
defendants'  costs,  fifty-three  dollars  and  ninety  cents. 

Defendants  moved  for  a  new  trial  upon  a  statement  of  the 
case,  and  that  motion  was  denied. 

On  May  2, 1898,  defendants  moved  the  court  to  vacate  and 
set  aside  said  judgment  and  to  dismiss  said  action  uiK>n 
grounds  hereinafter  stated,  and  that  motion  was  also  denied, 
and  defendants  appeal  from  the  said  judgment  and  from 
each  of  the  orders  denying  said  motions. 

The  jurisdiction  of  the  board  of  supervisors  over  all  the 
proceedings  prior  to  the  commencement  of  this  action  is  con- 
clusively, settled  by  the  judgment  upon  the  writ  of  review; 
and  mere  irregularities  or  errors  not  affecting  the  jurisdiction 
of  the  board  do  not  affect  the  judgment  here  appealed  from. 
(Pol.  Code,  sec.  2090;  County  of  Sonoma,  v.  Crazier,  118  Cal. 
680.)  The  supposed  errors  or  want  of  jurisdiction  of  the 
board  discussed  by  appellants  need  not  be  further  noticed. 

On  March  15,  1898,  the  court  below  made  and  entered  its 
judgment  in  said  action  upon  the  verdict  of  the  jury.  On 
May  2,  1898,  the  defendants  therein  moved  said  court  to 
annul,  vacate,  and  set  aside  the  entire  proceedings  of  said 
court  had  in  said  action,  *'and  that  the  entire  action  and  pro- 
ceedings, and  all  proceedings  on  which  said  action  is  found- 
ed, bo  dismissed  and  annulled." 

Said  motion  is  based  upon  the  allegations  that  more  than 
thiily  days  have  elapsed  since  the  entry  of  said  judgment; 
that  no  part  of  the  damages  or  costs  so  awarded  have  been 
paid  to  defendants  or  dci)osited  in  court;  that  plaintiff  being 
a  municipal  corporation,  said  damages  cannot  be  collected  by 
execution,  and  that  plaintiff  has  not  elected  to  build  the 
fence,  for  the  erection  of  which  a  portion  of  said  sum  was 
allowed  by  the  jury,  nor  executed  a  bond  therefor  under  the 
provisions  of  section  1251  of  the  Code  of  Civil  Procedure. 
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All  of  said  facte  were  admitted  or  proved  by  competent 
evidence  upon  the  hearing  of  said  motion  or  petition.  The 
court  denied  the  motion,  and  defendants  excepted  and  bring 
up  the  facte  by  a  bill  of  exceptions. 

Section  2690  of  the  Political  Code  provides  that  if  the 
award  of  damages  made  by  the  viewers  and  approved  by  the 
board  of  supervisors  is  not  accepted  within  ten  days  of  the 
date  of  the  award,  it  shall  be  deemed  as  rejected  by  the  land- 
owners, and  the  board  of  supervisors  must  by  order  direct 
proceedings  to  procure  the  right  of  way  to  be  instituted  by 
the  district  attorney  "under  and  as  provided  in  title  VII, 
part  III,  of  the  Code  of  Civil  Procedure,''  entitled  "Eminent 
Domain." 

Section  1251  of  said  code,  under  said  title,  provides, 
among  other  things,  that:  "That  plaintiff  must,  within 
thirty  days  after  final  judgment  pay  the  sum  of  money 


Section  1252  of  the  Code  of  Civil  Procedure  provides: 
"Payment  may  be  made  to  the  defendants  entitled  thereto, 
or  the  money  may  be  deposited  in  court  for  the  defendante, 
and  be  distributed  to  those  entitled  thereto.  If  the  money 
be  not  so  paid  or  deposited  the  defendants  may  have  execu- 
tion as  in  civil  cases,  and,  if  the  money  cannot  be  made  on 
execution,  the  court,  upon  a  showing  to  that  effect,  must  set 
aside  and  annul  the  entire  proceedings,  and  restore  posses- 
sion of  the  property  to  the  defendants,  if  possession  has  been 
taken  by  the  plaintiff." 

It  is  contended  by  respondent  that  these  provisions  relate 
to  proceedings  by  railroad  corporations  to  condemn  the  right 
of  way,  and  have  no  application  in  this  case.  It  is  true  that 
railroads  acquire  the  right  of  way  under  the  provisions  of 
said  title,  and  that  in  it  are  found  provisions  applicable  only 
to  such  proceedings  by  railroad  corporations — such,  for  ex- 
ample, as  those  in  said  section  1251  relating  to  fences  and 
cattle  guards;  but  the  provision  we  have  quoted  from  said 
section  requiring  payment  within  thirty  days  after  "final 
judgment,"  and  the  provisions  of  section  1252,  are  general 
and  apply  to  all  cases,  and  were  so  treated  in  San  Diego  etc. 
Co.  V.  Neale,  78  Cal.  80,  82,  and  Butte  County  v,  Boydston, 
64  Cal.  110.  It  is  also  true  that  after  payment  of  the  damages 
and  compensation  awarded  by  the  judgment  the  court  is  re- 
quired to  make  "a  final  order  of  condemnation";  but  that 
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is  an  order  after  judgment  and  is  not  the  ^'final  judgment" 
mentioned  in  section  1251  of  the  Code  of  Civil  Procedure. 
(California  etc.  R.  R,  Co,  v.  Southern  Pac.  R,  R,  Co.,  67  Cal. 
63.)  It  was  not  intended  that  any  plaintiflf  whether  a  pri- 
vate corporation,  or  the  state,  or  a  county,  should  prosecute 
a  proceeding  in  eminent  domain  to  a  judgment  of  condem- 
nation, and  fail  or  refuse  altogether,  or  for  an  indefinite 
time,  to  pay  the  judgment,  and  leave  the  defendants'  prop- 
erty charged  with  a  liability  to  be  taken,  and  such  judg- 
ment to  be  paid  or  not  at  the  option  or  convenience  of  the 
plaintiff.  The  statute  has  made  no  distinction  in  favor  of 
municipal  corporations,  but  has  made  the  right  of  the  de- 
fendants to  have  the  action  dismissed  to  depend  upon  the 
fact  of  their  inability  to  enforce  payment, by  execution. 

We  think  it  clear  that  defendants  were  entitled  to  have 
relief  under  their  said  motion,  though  the  extent  of  that 
relief  is  not  so  clear.  The  language  of  the  statute  is  that 
the  court  "must  set  aside  and  annul  the  entire  proceedings." 
That  this  includes  all  the  proceedings  had  in  the  superior 
court  is  apparent;  but  whether  it  includes  the  prior  pro- 
ceedings upon  the  petition  of  the  freeholders  for  the  estab- 
lishment of  the  road,  the  report  of  the  viewers  and  the  pro- 
ceedings of  the  board  of  supervisors,  all  of  which  is  included 
in  defendants'  said  motion,  is  a  different  question. 

We  do  not  see  how  the  superior  court  can  vacate  or  annul 
such  prior  proceedings,  unless  in  a  direct  action  for  that 
purpose,  which,  as  already  stated,  has  been  resorted  to  un- 
successfully. 

We  think  the  court  erred  in  not  granting  appellants'  said 
motion  so  far  as  the  proceedings  in  the  Fuperior  court  are 
concerned,  and  this  conclusion  renders  a  further  discussion 
of  questions  made  on  the  several  appeals  unnecessary. 

We  advise  that  the  order  denying  defendants'  motion  to 
annul  said  judgment  and  dismiss  said  proceedings  in  the  su- 
perior court  be  reversed,  with  directions  to  grant  said  motion 
to  the  extent  above  indicated,  the  costs  of  said  action  and  -Df 
this  appeal  to  be  paid  by  the  plaintiff. 

Chipman,  C,  and  Smith,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  order  of 
the  court  below  refusing  to  annul  said  judgment  is  reversed, 
with  directions  to  the  court  below  to  vacate  and  annul  said 
proceedings  and  judgment  had  in  the  superior  court,  the 
plaintiff  to  pay  the  costs  thereof  and  of  this  appeal. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[L.  A.  No.  688.    Department  One.— July  31,  1900.1 

LONG  BEACH  SCHOOL  DISTRICT,  Respondent,  v. 
THEODORE  LUTGE  et  al..  Defendants.  GEORGE 
W.  WEIDLER,  Receiver,  etc..  Intervener  and  Appel- 
lant. 

CONTBACT  FOB  SCHOOLHOUBE — OBDEB  OF  TbUBTEEB  TO  CoUNTY  SUFBBIN- 

TBNDENT — ^Pbotection  OF  ASSIGNEE  FOB  Vauje. — Under  a  contract 
to  build  a  schoolhouse,  where  the  trustees  had  issued  an  order  for 
the  payment  of  installments  due  the  contractor,  based  upon  an 
estimate  properly  made  by  the  architect,  requiring  the  county 
superintendent  to  draw  a  warrant  therefor  upon  the  proper  school 
fund,  and  such  order  was  assigned  for  full  value  by  the  contractor, 
the  assignee  is  not  bound  by  any  equities  or  defenses  not  existing 
at  the  time  of  the  assignment  of  the  order  and  presentation  thereof 
for  a  warrant  for  payment ;  and  he  is  protected  against  any  eqiiities 
which  might  subsequently  arise  in  favor  of  the  school  district 
against  the  contractor. 

Id. — Subsequent  Notice  of  Claims  fob  Labob  Ain>  Matebialb. — ^A 
notice  to  the  school  district  of  claims  for  materials  and  labor 
against  the  contractor,  given  subsequently  to  the  assignment  and 
presentation  of  the  order  of  the  trustees,  cannot  create  any  liability 
against  the  school  district,  or  in  any  manner  increase  its  contract 
liability  or  affect  the  rights  of  the  assignee. 

Id. — Subsequent  Bbeacu  of  Contbact — Incbeased  Expense. — ^The 
subsequent  breacli  of  contract  by  the  contractor,  though  causing  in- 
creased expense  to  the  school  district  for  the  completion  of  the 
contract,  cannot  affect  the  right  of  tlie  assignee  of  the  order  to  re- 
quire its  payment  whenever  there  should  be  funds  applicable  thereto. 

Id. — Bond  of  Contbactob — Remedy  at  Law — Cancellation  of  Obdeb 
— Injunction. — ^Where  it  appears  that  the  school  district  exacted 
a  bond  of  the  contractor  for  the  fulfillment  of  his  contract,  and 
that  he  would  pay  all  claims  due  to  subcontractors,  laborers,  and 
materialmen,  and  that  the  contract  should  inure  to  their  benefit, 
there  being  an  adequate  remedy  at  law  upon  the  bond,  the  school 
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district  cannot  maintain  an  action  in  equity  againat  the  aaaignee 
of  the  order  to  cancel  the  order  and  enjoin  ita  payment,  on  account 
of  any  increased  expense  or  nonpayment  of  claims  caused  by 
breach  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

Borden  &  Carhart,  for  Appellant 

J.  S.  Chapman,  for  Respondent. 

W.  H.  Shinn,  for  Defendant  Lutge. 

HAYNES,  C. — This  action  was  brought  to  annul  an  order 
issued  by  the  board  of  trustees  of  said  school  district  to  the 
county  superintendent  of  schools,  requiring  him  to  draw  a 
requisition  upon  the  county  auditor  to  draw  a  warrant 
against  the  high  school  fund  for  the  amount  of  nine  hun- 
dred and  twelve  dollars  and  eighteen  cents  '4n  favor  of 
Theodore  Lutge,  or  order,  on  account  of  and  in  full  of  third 
installment  building  contract,"  and  to  enjoin  the  other  de- 
fendants— the  superintendent  of  schools,  the  county  auditor, 
and  the  county  treasurer,  respectively — from  making  the 
requisition,  drawing  the  warrant,  or  paying  the  same.  Said 
order,  so  drawn  and  delivered  by  the  said  trustees  to  defend- 
ant Lutge,  was  by  him  assigned  and  delivered  to  Charles  H. 
Carey,  receiver  of  the  Willamette  Steam  Mill  Lumbering  and 
Manufacturing  Company,  who  filed  a  complaint  in  inter- 
vention. Weidler,  who  succeeded  Carey  as  receiver  and  was 
substituted  for  him,  appeals  from  the  judgment  rendered  in 
favor  of  the  plaintiff  canceling  said  order,  and  enjoining  said 
officers  as  prayed  by  the  plaintiff. 

The  case  was  heard  and  submitted  upon  an  agreed  state- 
ment of  facts,  which  was  adopted  by  the  court  as  its  finding, 
and  which,  so  far  as  material,  is  as  follows : 

On  August  25,  1897,  plaintiff  and  Lutge  entered  into  a 
contract  for  the  erection  of  a  school  building  by  Lutge,  the 
stipulated  price  being  eleven  thousand  two  hundred  and 
sixty-nine  dollars,  to  be  paid  in  monthly  installments  of 
seventy-five  per  cent  of  the  value  of  the  work  done,  in-espec- 
tive  of  materials  on  the  ground  and  not  put  in  the  structure, 
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and  based  upon  the  contract  price,  the  estimate  to  be  made  in 
writing  by  the  architect.  Upon  an  estimate  so  made  the  order 
in  question  was  made  on  December  6, 1897.  Said  contract — 
which  is  set  out  in  full  in  the  complaint — also  required  Lutge 
to  execute  to  the  plaintiff  a  bond  in  the  sum  of  ten  thousand 
dollars  (a  copy  of  which  is  set  out  in  full  in  the  intervener's 
complaint) ,  and  which  is  conditioned  for  the  performance  of 
the  contract,  to  protect  the  plaintiff  against  liens,  and  also 
that  Lutge  would  pay  all  his  subcontractors,  laborers,  and 
materialmen  all  moneys  that  may  become  due  to  them,  and 
providing  that  said  bond  should  inure  to  their  benefit. 

On  December  8,  1897,  Lutge,  being  indebted  to  the  inter- 
venor  in  the  sum  of  eight  hundred  and  twelve  dollars  and 
eighteen  cents,  upon  two  promissory  notes  which  were  se- 
cured by  mortgage  upon  property  covered  by  a  prior  mort- 
gage, indorsed  or  assigned  said  order  to  Carey,  who  thereupon 
surrendered  said  notes  and  paid  to  Lutge  one  hundred  dol- 
lars, that  being  the  difference  between  the  amount  due  on 
said  notes  and  the  amount  of  said  order,  and  the  release  of 
the  mortgage  was  forwarded  to  Portland,  Oregon,  to  be  exe- 
cuted by  the  intervenor,  by  Carey^s  agent,  who  represented 
him  in  this  transaction. 

On  the  night  of  December  8th  Lutge  was  arrested  on  a 
criminal  charge,  and  was  detained  in  custody,  and  was  un- 
able to  prosecute  work  on  the  building,  and,  after  notice  to 
him,  the  trustees  let  a  contract  to  another  for  the  completion 
of  the  building  for  the  sum  of  five  thousand  six  hundred  and 
fifty-eight  dollars  and  fifty  cents.  Theye  had  been  paid  to 
Lutge,  aside  from  the  order  here  in  question,  five  thousand 
six  hundred  and  three  dollars  and  eighty-two  cents,  and 
notice  of  several  claims  for  material  and  labor  were,  after 
said  order  was  assigned,  presented  to  the  trustees,  amounting 
to  four  thousand  one  hundred  and  ninety-eight  dollars  and 
ninety-nine  cents. 

There  was  no  allegation  in  the  complaint,  nor  finding  by 
the  court,  tending  to  show  that  the  certificate  of  the  architect 
wa<3  improperly  issued,  or  that  for  any  reason  the  order  issued 
to  Lutge  was  invalid  when  issued.  The  order  was  duly  pre- 
sented to  the  county  superintendent  on  the  day  of  its  transfer 
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to  the  intervenor,  and  the  requisition  was  not  then  drawn 
upon  the  auditor  for  a  warrant,  solely  for  the  reason  that 
there  was  not  on  that  day  sufficient  funds  of  the  school  dis- 
trict then  in  the  treasury  to  pay  the  same.  It  is  alleged  in 
the  complaint  that,  if  there  had  been  funds  in  the  treasury 
applicable  to  that  purpose,  it  would  have  been  the  duty  of 
the  county  superintendent  to  have  drawn  the  requisition,  and 
of  the  auditor  to  issue  the  warrant,  and  of  the  treasurer  to 
pay  the  same ;  and  it  is  conceded  that  at  the  time  the  stipula- 
tion of  the  facts  was  made  there  were  funds  in  the  treasury 
applicable  to  the  payment  of  the  order  sufficient  to  pay  it. 

It  is  contended  by  respondent  that  if  this  order  had  re- 
mained in  Lutge's  hands  that  he  would  not  be  entitled  to 
payment,  because  he  had  not  performed  his  contract;  that 
the  amount  required  to  compete  the  building,  with  what  had 
been  paid  to  Lutge,  lacked  only  about  seven  dollars  of  being 
the  entire  contract  price. 

It  is  not  necessary  to  consider  or  decide  the  question  as  to 
Lutge's  rights  if  he  had  retained  the  order.  The  sole  ques- 
tion is  as  to  the  right  of  the  intervenor,  who  is  conceded  to 
have  paid  for  it  by  cash  and  the  surrender  of  Lutge's  notes, 
as  above  stated. 

That  this  order  was  assignable  is  not  questioned  by  the  re- 
spondent; nor  is  it  questioned  that  in  the  absence  of  some 
equity  then  existing,  or  afterward  arising,  in  favor  of  the 
plaintiff  against  Lutge,  the  intervenor  acquired  a  legal  title 
to  the  order,  which  he  could  enforce  by  a  judicial  proceeding. 

Section  1459  of  the  Civil  Code,  however,  expressly  limits 
the  equities  to  which  a  non-negotiable  instrument  is  subject, 
in  the  hands  of  the  assignee,  to  those  "equities  and  defenses 
existing  in  favor  of  the  maker  at  the  time  of  the  indorse- 
ment." 

The  facts  upon  which  respondent  ba.-es  its  contention  that 
said  order  is  charged,  in  the  hands  of  the  assignee,  with  an 
equity  in  favor  of  the  plaintiff,  are  that  after  said  assignment 
Lutge  was  arrested  on  a  criminal  charge  and  confined  in  jail ; 
that  upon  notice  to  him,  and  his  failure  to  provide  for  a  con- 
tinuance of  the  work,  his  contract  was  forfeited,  and  a  con- 
tract let  to  another  party  for  the  completion  of  the  building 
at  a  price  exceeding,  when  added  to  the  payments  made  to 
Lutge,  the  original  contract  price  by  about  the  amount  of  the 
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order  here  in  question,  and  that  materialmen,  after  Lutge 
abandoned  the  work,  presented  to  plaintiff  claims  to  a  large 
amount  for  materials  furnished  to  Lutge,  and  which  it  was 
claimed  were  not  paid  for.  No  other  facts  were  alleged  in  the 
complaint  or  found  by  the  court  tending  in  any  manner  to 
show  any  equity  affecting  said  order  in  the  hands  of  the  in- 
terventor. 

1.  The  presentation  of  these  claims  of  materialmen  created 
no  liability  against  the  school  district  which  could  increase  its 
contract  liability. 

The  contract,  as  we  have  seen,  required  monthly  estimates 
to  be  made  by  the  architect  of  the  value  of  the  work  done,  "in- 
dependently of  materials  furnished  and  not  then  used  in  the 
building,*'  and  the  tnistoes  were  to  draw  a  warrant  in  favor  of 
the  contractor  for  seventy-five  per  cent  of  such  estimate.  The 
final  payment  was  to  include  the  twenty-five  per  cent  so  re- 
served, to  be  made  upon  the  architect's  certificate  of  full  com- 
pletion, "and  when  the  contractor  shall  have  presented  to  the 
said  board  evidence  that  he  has  paid  or  otherwise  discharged 
all  claims  against  the  building,  and  the  party  of  the  first  part 
[the  plaintiff]  for  all  labor  done  and  all  materials  furnished 
for  the  construction  of  the  same."  If  these  materialmen  who 
have,  since  the  abandonment  of  the  contract  by  Lutge,  given 
notice  of  their  claims,  had  given  such  notice  before  the  order 
was  delivered,  the  plaintiff  would  have  been  required  to  retain 
the  amount  thereof,  as  well  as  of  future  estimates,  sufficient  to 
pay  them  (Code  Civ.  Proc,  sec.  1184),  and  that  would  have 
been  the  extent  of  plaintiff's  liability;  and  that  liability  is  in 
no  manner  increased  by  the  delivery  of  this  order,  and  its  as- 
signment to  the  intervenor  before  notice  of  the  claims.  This 
is  settled  by  the  case  of  Newport  etc.  Lumber  Co.  v.  Drew,  125 
Cal.  585.  Li  that  case  the  superintendent  of  construction  of  a 
state  asylum  for  the  insane  was  required  by  the  contract  to 
make  monthly  certificates  "showing  a  full  and  accurate  esti- 
mate of  the  labor  performed  and  material  furnished  under  the 
contract,  with  the  amount  due  thereon,"  viz.,  ninety  per  cent 
of  the  value  of  the  labor  and  material.  Upon  these  certificates, 
when  approved  by  the  trustees,  the  state  controller  would 
draw  his  warrant  upon  the  state  treasurer.    Two  of  these  cer- 
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tificates,  preceding  the  final  one,  were  assigned,  prior  to  March 
1st,  by  the  contractors  to  the  Farmers'  Exchange  Bank  before 
they  were  approved  by  the  trustees,  to  secure  advances  made 
by  the  bank  to  the  contractor.  On  March  l&t  the  plaintiff 
gave  notice  of  its  claim  for  materials,  and  afterward,  on 
March  18th,  the  trustees  approved  the  certificates  presented 
by  the  bank  and  directed  that  they  be  paid  to  it;  and  the  ac- 
tion was  brought  to  determine  whether  the  plaintiff  under  its 
notice,  or  the  bank  under  the  assignment  of  said  certificates, 
was  entitled  to  the  money.  It  was  held  that  though  the  eflfect 
of  the  notice  of  the  materialmen  to  the  trustees  was  to  inter- 
cept in  their  hands  any  money  which  the  contractors  were 
entitled  to  receive,  or  which  afterward  might  be  payable  to 
them  in  accordance  with  the  terms  of  their  contract,  the  esti- 
mates having  been  assigned  for  value  to  the  bank,  and  the 
trustees  having  been  notified  of  the  assignment  before  the  ma- 
terialmen's notice  was  sensed,  the  bank  was  entitled  to  the 
warrants  drawn  therefor. 

The  case  at  bar  is  much  stronger ;  for  here  the  trustees  had 
approved  the  estimate  of  the  architect  and  had  issued  and  de- 
livered the  order  or  warrant,  and  it  had  been  assigned  by  the 
contractor  to  the  intervenor  in  satisfaction  of  a  prior  debt  in 
part,  and  as  to  the  remainder,  for  cash,  before  notices  of  the 
claims  were  served. 

2.  That  the  subsequent  breach  of  the  contract  by  Lutge 
could  not  affect  the  right  of  the  assignee  to  require  the  pay- 
ment of  the  order,  whenever  there  should  be  funds  applicable 
to  its  payment,  and  that  the  materialmen  who  gave  notice  of 
their  claims  after  the  order  was  issued  to  the  contractor  and 
assigned  to  the  intervenor,  could  not  hold  the  plaintiff  or  the 
assignee  liable  for  the  money  represented  by  it,  is  conclusively 
settled  by  the  case  above  cited,  as  well  as  upon  principle.  It  is 
due  to  the  learned  judge  who  tried  this  case  to  say  that  New- 
port etc.  Lumber  Co.  v.  Drew,  above  cited,  had  not  been  de- 
cided when  this  case  was  heard  in  the  superior  court. 

Nor  does  the  fact  of  the  contractor's  subsequent  breach  of 
his  contract  by  failing  to  complete  the  building,  and  the  addi- 
tional expense  caused  to  the  plaintiff  thereby,  create  any 
equity  against  the  assignee  of  the  order,  or  entitle  it  to  an  in- 
junction restraining  its  payment.    The  plaintiff  provided  in 
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its  contract  with  Lutge  against  any  such  contingency  by  re- 
quiring a  bond  in  the  sum  of  ten  thousand  dollars  that  he 
would  complete  the  building,  and  also  that  he  would 
pay  for  all  material  used  and  labor  employed  in  con- 
struction, and  it  is  conclusively  established  by  the  stipulation 
that  the  sureties  thereon  are  pecuniarily  able  to  respond  to  its 
full  amount.  The  plaintiff,  therefore,  has  an  ample  and  ade- 
quate remedy  at  law,  and  an  injunction  to  prevent  the  pay- 
ment of  the  order  to  the  intervenor  is  not  necessary  to  its  full 
protection  against  loss. 

Our  conclusion  is  that  the  judgment  should  be  reversed, 
the  injunction  dissolved,  and  the  action  dismissed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  the  injunction  dissolved,  and  the  action  dis- 
missed. Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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H.  H.  DANIELS,  Respondent,  v.  ALFRED  K.  JOHNSON 
et  al..  Appellants. 

Id. — FORECLOBUBE  OF  MOBTOAOE — STATUTE  OF  LllcrTATIONB — NEW  PROM- 
ISE Before  Bar  of  Statute — ^Assumption  of  Mortgage  bt  Vendee 
— Enforcement  in  Equity. — The  agreement  of  a  vendee  of  a  mort- 
gagor, or  of  his  Huccessor  in  interest,  to  assume  and  pay  the  mort- 
gage, operates  as  an  agreement  to  pay  the  note  secured  thereby ; 
and  where  such  agreement  is  made  before  the  note  is  barred  by 
the  statute  of  limitations,  it  operates  as  a  new  promise  continuing 
the  note,  and  removing  it  from  the  operation  of  the  statute  as 
against  the  promisor,  which  begins  to  run  as  against  him  only 
from  the  date  of  the  promise.  Such  promise  may  be  enforced  in 
equity  by  the  mortgagee  in  the  action  to  foreclose  the  mortgage; 
and  he  may  treat  the  vendee  as  a  principal  debtor,  and  take  judg- 
ment for  deficiency  against  him. 

Id. — OoNTimjATioic  of  Debt  akd  Lien — ^Merger— RenewaIt— Exten- 
sion— Inappuoable  Provision  of  Code. — In  such  case,  there  is  a 
mere  continuation  of  the  liability  upon  the  note  for  a  longer  tenui 
whieli  carries  with  it  a  continuation  of  the  lien  of  the  mortgage. 
There  is  no  merger  of  the  debt  in  a  new  contract  and  no  renewal 
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or  extension  of  the  lien,  nor  any  extinguishment  thereof;  but  it 
it  merely  continued  for  the  period  during  which  the  note,  as  con- 
tinued, has  to  run.  Section  2022  of  the  Civil  Code  is  not  applicable, 
where  the  statute  of  limitations  has  not  fully  run  against  the 
debt  before  the  new  promise  is  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Otis  &  Gregg,  for  Appellants. 

E.  R.  Annable,  and  Charles  E.  Truesdell,  for  Respondent. 

CHIPMAN,  C— Foreclosure.  On  February  23, 1892,  one 
Wilson  made  his  promissory  note  to  plaintiff,  payable  Febru- 
ary 3,  1893,  and  to  secure  its  payment  he  executed  his  mort- 
gage, of  even  date  with  the  note,  to  foreclose  which  this  action 
was  brought  on  June  9, 1897.  Defendant  Hammond  made  de- 
fault, and  plaintiff  dismissed  the  action  as  to  defendants  Wil- 
son, Howe,  and  Hogan.  Plaintiff  had  judgment,  and  de- 
fendants Johnson  and  wife  appeal  from  the  judgment  and  the 
order  denying  their  motion  for  a  new  trial.  The  only  defense 
w  the  four  year  statute  of  limitations,  section  337  of  the  Code 
of  Civil  Procedure.  On  its  face  the  note  was  barred,  but  the 
complaint  averred  an  express  renewal  of  the  note  and  mort- 
gage and  certain  acknowledgments  of  the  debt  and  new  prom- 
ises to  pay. 

It  appeared  from  the  evidence  that  Wilson,  the  mort- 
gagor, conveyed  the  mortgaged  premises  by  deed  to  defendant 
Howe  on  September  28,  1892,  containing  the  following: 
"This  deed  is  given  subject,  nevertheles.s,  to  one  certain  mort- 
gage dated  February  2,  1892,  given  by  grantor  herein  to  H. 
H.  Daniels,  for  the  sum  of  seven  hundred  and  fifty  dollars, 
and  which  said  mortgage  is  of  record  in  book  42  of  mortgages, 
at  page  351  thereof,  said  San  Bernardino  county  records,  and 
which  said  mortgage  the  grantee  herein  assumes  and  agrees  to 
pay."  On  January  28, 1893,  Howe  conveyed  the  premises  by 
deed  to  defendant  Hogan,  the  deed  containing  a  proviflion 
identical  with  that  just  quoted.    On  December  21, 1896,  Ho- 
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gan  conveyed  the  premises  by  deed  to  defendant  Alfred  John- 
son, the  deed  containing  the  provision:  "Subject,  hoTvever 
to  a  certain  mortgage  of  seven  hundred  and  fifty  dollars  dated 
February  2, 1892,  upon  which  has  been  paid  fifty  dollars;  the 
party  of  the  second  part  hereby  assumes  the  payment  of  the 
above  mortgage."  Appellant  contends  that  the  above  provis- 
ions found  in  the  deeds  do  not  constitute  a  promise  of  defend- 
ant Johnson  to  pay  the  note,  but  that  they  amount  to  nothing 
more  than  an  agreement  on  his  part  to  discharge  the  mort- 
gage lien.  It  is  also  contended  that  a  mortgage  cannot  be  re- 
newed or  extended  except  as  provided  by  section  2922  of  the 
Civil  Code.  The  effect  of  the  condition  in  the  deed  was  more 
than  an  agreement  to  discharge  the  lien ;  it  was,  in  our  opin- 
ion, an  agreement  to  pay  the  note  secured  by  the  mortgage, 
for  in  no  other  way  could  the  mortgage  be  paid.  It  was  said 
in  Stuyvesant  v.  Western  Mortgage  etc.  Co,,  2  Colo.  28: 
"While  the  language  of  an  agreement  is  that  the  plaintiff 
shall  pay  the  mortgage,  the  real  meaning  of  the  covenant  is 
that  plaintiff  shall  pay  the  note  which  the  mortgage  secures, 
for  the  discharge  of  the  note  is  the  only  way  to  pay  the  mort- 
gage, the  latter  being  only  the  incident,  the  note  being  the 
principal  thing." 

The  effect  of  the  deed  from  Wilson  to  Howe,  executed  as  it 
was  while  the  note  was  a  subsisting  obligation,  or,  in  other 
words,  before  it  was  barred  by  the  statute  of  limitations,  was 
to  waive  so  much  of  the  period  of  limitations  as  had  run  in 
favor  of  Wilson,  the  mortgagor,  and  established  a  continuing 
contract  and  not  a  new  contract.  There  was  no  merger  of  the 
old  debt  in  the  new,  but  merely  a  continuation  of  the  original 
liability  for  a  longer  term.  There  was  no  renewal  of  the  lien, 
and  no  occasion  for  its  renewal ;  it  was  not  extended,  nor  was 
it  extinguished,  but  continued  for  the  period  during  which 
the  note,  as  continued,  had  to  run  (Southern  Pac.  Co,  v.  Pros- 
Ber,  122  Cal.  413;  Roberts  v.  Fitzallen,  120  Cal.  482) ;  and 
this  result  differs,  as  is  pointed  out  in  the  case  just  cited,  from 
the  result  which  would  follow  where  the  original  obligation  is 
renewed  after  the  bar  of  the  statute  has  occurred,  which  was 
the  case  of  Wells  v.  Barter,  56  Cal.  342.  The  same  may  be 
said  of  the  effect  of  the  deed  from  Howe  to  Hogan  of  January 
28, 1893,  which  was  within  four  years  from  the  maturity  of 
CXXIX.  Gal.— 27 
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the  note.  And  so,  aUo,  when  Hogan  conveyed  to  Johnson, 
December  21,  1895,  more  than  four  years  had  not  elapsed 
from  the  maturity  of  the  note. 

As  between  the  parties  to  the  deed,  Southern  Pac.  Co,  v. 
Pfosser,  supra,  is  authority  for  holding  that  the  mortgage  lien 
was  not  barred,  and  the  only  question  is  whether  the  agree- 
ment of  Johnson  is  available  to  the  mortgagee.  It  was  said  in 
Tulare  County  Bank  v.  Madden,  109  Cal.  312:  "It  may  be 
that  there  is  no  such  privity  of  contract  between  the  mort- 
gagee and  the  grantee  of  the  mortgagor  resulting  from  the  ac- 
ceptance of  the  deed,  nor  any  such  promise  for  the  benefit  of 
the  mortgagee  as  would  sustain  an  action  at  law  against  him ; 
....  yet,  in  equity  the  creditor  is  entitled  to  the  benefit  of 
all  securities  or  collateral  obligations  that  his  debtor  may  have 
acquired  for  the  payment  of  the  debt,  and  the  creditor  may,  in 
his  action  to  foreclose  the  mortgage,  treat  the  mortgagor's 
grantee,  who  has  assumed  payment  of  the  debt,  as  a  principal 
debtor,  and  hold  him  liable  for  any  deficiency  for  which  the 
mortgagor  would  be  liable  on  his  express  promise."  (Citing 
Williams  v.  Naftzger,  103  Cal.  438.  See,  also,  Hopkins  v. 
Warner,  109  Cal.  133;  Roberts  v.  Fitzallen,  supra.) 

"A  purchaser  who  assumes  the  mortgage  becomes  as  to  the 
mortgagor  the  principal  debtor,  and  the  mortgagor  a  surety ; 
but  the  mortgagee  may  treat  both  as  principal  debtors,  and 
may  have  a  personal  decree  against  both."  (Jones  on  Mort- 
gages, sec.  741.)  We  entertain  no  doubt  of  the  right  of  the 
mortgagee  to  look  to  the  grantee  in  a  case  such  as  the  present 
one. 

We  do  not  question  the  proposition  that  when  the  debt  is 
barred  the  remedy  under  our  system  is  lost.  It  was  so  held 
at  an  early  day  by  this  court  (Lord  v.  Morris,  18  Cal.  482), 
and  many  limes  since.  But  the  very  question  here  is.  Was 
not  the  statute  avoided  as  to  the  debt  as  well  as  to  the  mort- 
gage by  the  agreement  in  the  deed  referred  to?  And  this  ques- 
tion, we  think,  must  be  answered  in  the  affirmative. 

It  was  alleged  in  the  complaint,  and  found  by  the  court 
to  be  true  as  to  Hogan,  that  plain tiflF  did,  at  the  special  re- 
quest of  Howe  and  Hogan,  by  an  instrument  in  writing 
subscribed  by  the  plaintiff  and  by  him  delivered  to  Howe 
and  Hogan,  extend  said  note  and  mortgage  for  the  period 
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of  one  year  from  February  22,  1893,  to  wit,  until  February 
2,  1894,  and  that  defendant  Johnson  did,  within  four  years 
before  the  commencement  of  the  action,  by  an  instrument 
in  writing  signed  by  him  and  delivered  to  plaintiff,  promise 
to  pay  said  note  and  mortgage.  Appellant  objected  to  the 
evidence  offered  to  prove  a  part  of  these  allegations  on  the 
ground  that  it  was  secondary,  the  written  evidence  not  hav- 
ing been  sufficiently  accounted  for  to  entitle  plaintiff  to 
make  the  proof  by  parol.  It  is  not  necessary  to  examine 
these  objections,  nor  whether  the  findings  upon  this  branch 
of  the  cases  were  justified  by  the  evidence.  The  judgment 
finds  support  in  the  agreements  found  in  the  deeds,  conced- 
ing that  the  findings  as  to  the  other  agreements  are  unsup- 
ported. If  is.  was  error  to  admit  the  evidence  in  support  of 
these  findings,  it  was  not  prejudicial. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  P.  No.  1708.    Department  One.—July  31,  1900.1 

W.  D.  HALE,  as  Receiver,  etc.,  Appellant,  v.  JOHN  A, 
BARKER  et  al.,  Respondenta. 

BuiiJ)ixo  AND  Loan  Association — Mobtoaqe — Abbionicent  of  Shabes 
— Redekftion  Money — Cbedits  Upon  Mobtoaqe. — ^Under  a  mort- 
gage by  a  member  of  a  building  and  loan  association,  where  it  is 
part  of  the  contract  that  when  his  stock  is  fully  paid  up  it  shall 
be  applied  to  discharge  the  mortgage,  and  the  shares  are  assigned 
to  the  association  as  collateral  security  for  the  loan,  and  the  in- 
terest and  dues  afe  consolidated  in  the  mortgage,  the  monthly 
payments  are  to  be  regarded  as  "redemption  money/'  and  an  im- 
plied agreement  is  raised  that  they  shall  be  credited  \ipon  the  mort- 
gage. 

Id. — Insolvency  of  Association  Unprovided  fob — Tebmination  of 
Contbact — Credits  1>on  Mortgage. — Where  the  building  and  loan 
association    Iwccmie**    insolvc^nt,    and    further    performance    of    the 
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coiitiac-t  (Iicroby  becomes  impossible,  the  eimtraet  is  to  be  deemeil 
terminated,  and  where  there  is  no  provision  in  the  mortgage  or 
in  the  charter  or  by-laws  of  the  company  for  the  case  of  insolvency, 
in  an  action  by  a  receiver  of  the  insolvent  association  to  foreclose 
a  mortgage  against  a  meml)er  whose  shares  of  stock  are  pledged 
as  collateral  security  for  the  loan,  the  monthly  payments  of  in- 
terest and  dues,  so  far  as  made,  should  be  credited  upon  the  mort- 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County.  J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  L.  Cory,  and  Eugene  G.  Ilay,  for  Appellant. 

Upon  the  insolvency  of  the  association  and  the  appoint- 
ment of  the  receiver,  the  borrowing  stockholder  is  not  en- 
titled to  be  credited  upon  his  loan  with  the  m6nthly  install- 
ments upon  his  stock;  but  must  pay  up  the  mortgage,  and 
afterward  stand  for  a  dividend  pro  rata  with  other  members 
of  the  association.  (Curii^  v.  Granite  State  etc.  Assii,,  69 
Conn.  6^ ;  Rogers  v,  Hargo,  92  Tenn.  35;  State  etc.  Assn  v. 
Carroll,  4  Pa.  Dist.  Rep.  6;  Cook  v.  Kent,  105  Mass.  254; 
Strohen  v.  Franklin  etc.  Assn.,  115  Pa.  St.  273;  Link  v. 
Germantoxvn  Bldg.  Assn.,  89  Pa.  St.  15;  Toivle  v.  Amencan 
etc.  Soc,  61  Fed.  Rep.  AACy;  Ilekehikaemper  v.  German  Bldg. 
etc.  Assn.,  22  Kan.  549]  Post  v.  Building  etc.  Assn.,  97  Tenn. 
408;  Wohlford  v.  Citizens  etc.  Assn.,  140  Ind.  662;  Evers- 
rnann  v.  Schmitt,  53  Ohio  St.  174*;  People  v.  Lowe,  117 
N.  Y.  175;  Brown  v.  Archer,  62  Mo.  App.  277;  Steinberger 
V.  Independent  etc.  Assn.,  84  Md.  625;  Hale  v.  Cairns,  8  N. 
Dak.  145*;  Weir  v.  Granite  State  etc.  Assn.,  56  N.  J.  Eq. 
.  234.) 

H.  H.  Welsh,  for  Respondents. 

Many  courts  have  adopted  the  rule,  based  upon  the  theory 
of  the  rescission  of  the  contract  by  reason  of  the  insolvency 
of  the  aasociation,  and  its  inability  to  carry  out  the  contract, 
that  the  borrow^er  is  chargeable  only  with  the  amount  re- 
ceived, with  interest,  and  is  to  be  credited  with  all  sums  paid 
in  as  interest  or  dues.    {Cook  v.  Kent,  105  Mass.  246;  Wind- 
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SOT  V.  Bandel,  40  Md.  172 ;  Low  Street  Bldg.  Assn,  v.  Zuckew 
48  Md.  448;  Waverly  etc.  Bldg,  Assn.  v.  Buck,  64  Md.  338; 
City  etc.  Bldg.  Assn.  v.  Goodrich,  48  Ga.  445;  Si.  Peters 
Bldg.  Assn  v.  Jaecksch,  51  Md.  198;  Hampstead  Bldg.  Ani^n. 
V.  King,  58  Md.  279;  Carpenter  v.  Rlchardi<on,  101  Tenn. 
176.)  Other  rules  for  equitable  distribution  are  hud  down 
in  7  Thompson  on  Corporations,  73G0,  and  note,  and  in 
Sullivan  v.  Stucky,  86  Fed.  Rep.  491 ;  and  sjill  another  in 
the  authorities  cited  by  appellant.  The  latter  rule  is  sub- 
ject to  the  objection  that  ^'hardships  and  inrroased  expenses 
of  settlement  result  from  the  adoption  of  this  ruh\"  (7 
Thompson  on  Cor[)orations,  7360,  and  note.)  The  question 
Ls  undecided  in  this  state. 

IIAYNES,  C. — This  action  was  connncnced  in  the  supe- 
rior court  of  Fresno  county  by  the  American  Savings  and 
Loan  Association,  a  corporation  having  its  place  of  business 
at  Minneapolis,  in  the  state  of  Minnesota,  to  foreclose  a 
mortgage  executed  by  John  A.  Barker  and  wife  ui)on  prop- 
erty situate  in  Fresno.  Prior  to  the  commencement  of  the 
action  defendant  \V.  H.  McKenzie  became  the  owner  of 
the  mortgaged  property,  and,  having  assumed  Barker's  lia- 
bility, he  alone  answered. 

During  the  pendency  of  the  action  the  said  savings  and 
loan  association  became  insolvent,  and  W.  D.  Hale,  having 
been  appointed  receiver  of  the  insolvent  cori)()ration.  iiled  a 
supplemental  complaint,  and  was  substituted  as  i)laintiff. 
The  amount  claimed  by  the  plaintiff  was  seventeen  hundred 
and  ninety-two  dollars  and  forty  cents,  with  interest  from 
July  1,  1897,  and  the  court  gave  judgment  in  his  favor  for 
four  hundred  and  one  dollai*s,  and  he  appeals.  The  ai)])eal 
was  taken  within  sixty  days  ui)on  the  judgment-roll,  which 
contains  a  bill  of  exceptions.  The  bill  of  exceptions  admits 
there  was  evidence  sufficient,  in  form  and  efiect,  to  justify 
all  the  findings  except  the  fourteenth,  but  all  the  facts  stated 
in  that  finding  are  repeated  and  admitted  in  the  bill  of  excep- 
tions. 

The  American  Savings  and  Loan  Association,  the  mort- 
gagee, was  one  of  the  class  of  corporations  connnonly  known 
as  building  and  loan  associations,  incorporated  under  the 
laws  of  the  state  of  Minnesota,  and  having  its  place  of  busi- 
ness at  Minneapolis  in  said  state.  lis  articles  of  incorpora- 
tion provided  that  the  general  nature  of  its  business  should 
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be  "to  assist  its  members  in  saving  and  investing  money, 
and  in  buying  and  improving  real  estate,  and  in  procuring 
money  for  other  purposes  by  loaning  or  advancing  under  the 
mutual  building  society  plan,  to  such  of  them  as  may  desire 
to  anticipate  the  ultimate  value  of  their  shares,  funds  accu- 
mulated from  the  monthly  contributions  of  its  stockholders, 
and  also  such  other  funds  as  may  from  time  to  time  come 
into  its  hands." 

On  June  5,  1889,  Barker  subscribed  for  thirty  shares,  the 
stock  certificate  was  issued  on  the  14th,  and  on  the  20th  he 
applied  for  the  advancement  of  fifteen  hundred  dollars,  by 
way  of  loan  or  anticipation  of  the  value  of  his  shares  at 
their  maturity,  and,  in  accordance  with  the  laws  of  that  state 
and  the  by-laws  of  said  association,  bid  the  sum  of  fifty 
dollars  per  share,  or  fifteen  hundred  dollars,  as  and  for  the 
premium  for  such  advancement. 

By  the  terms  of  the  certificate  of  stock  issued  to  him,  and 
of  the  by-laws.  Barker  was  obligated  to  pay,  on  or  before 
the  14th  of  each  and  every  month  from  £aid  after  the  date 
of  said  certificate,  the  sum  of  sixty  cents  per  share  as  monthly 
dues  upon  said  stock  until  the  same  should  be  matured  and 
of  the  value  of  one  hundred  dollars  per  share. 

On  September  13,  1889,  the  mortgage  was  executed.  It 
purported  to  secure  the  continued  monthly  payment  of  the 
interest  on  the  advancement  of  fifteen  hundred  dollars  at 
the  rate  of  six  per  cent  per  annum,  and  the  monthly  dues 
on  the  stock  until  it  matured,  and  should  be  of  the  value 
of  one  hundred  dollars  per  share,  and  also  the  surrender  of 
said  stock  at  its  maturity  in  payment  of  said  advancement 
and  the  premium  bid. 

A  bond  in  the  sum  of  three  thousand  dollars  was  also 
executed  by  Barker  and  wife  containing  substantially  the 
same  obligations  and  conditions  above  stated. 

On  January  14,  1896,  in  an  action  by  the  state  of  Min- 
nesota on  relation  of  the  attorney  general  against  said  asso- 
ciation, it  was  adjudged  insolvent  and  unable  to  perform 
ita  contracts  or  mature  its  stock,  or  to  carry  out  the  purposes 
for  which  it  was  created;  and  the  present  plaintiff,  W.  D. 
Hale,  was  appointed  receiver,  and  prosecuted  this  ease  in  the 
court  below. 

As  a  conclusion  of  law  the  court  found  that  plaintiflF  was 
entitled  to  judgment  for  the  sum  of  four  hundred  and  one 
dollars. 
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In  reaching  this  conclusion  the  court  charged  the  defend- 
ant with  fifteen  hundred  dollars,  the  amount  of  the  advance- 
ment, and  interest  thereon,  and  credited  him  with  the  inter- 
est paid  thereon,  amounting  to  three  hundred  and  ninety- 
seven  dollars  and  fifty  cents,  and  also  credited  the  monthly 
payments  of  eighteen  dollars  upon  the  stock,  aggregating  the 
sum  of  one  thousand  and  eight  dollars.  The  only  question  is 
whether  the  defendant  is  entitled  to  be  credited  with  the 
monthly  payments  made  upon  his  stock,  the  association 
having  been  adjudged  insolvent  and  placed  in  the  hands  of 
a  receiver. 

Appellant  contends  that  he  is  not;  that  he  can  only  be 
credited  with  the  interest  paid ;  that  the  monthly  payments 
of  sixty  cents  per  share,  amounting  to  eighteen  dollars  per 
month,  was  paid  upon  the  stock  and  not  upon  the  money 
borrowed,  and  that  he  is  entitled  to  recover  said  sum  of  fif- 
teen hundred  dollars,  with  interest  from  February,  1894,  the 
interest  thereon  having  been  paid  to  that  date. 

The  question  here  presented  has  not  been  adjudicate  in 
this  state,  but  has  frequently  been  considered  in  other  states. 
The  authorities,  however,  are  conflicting,  some  sustaining 
the  rule  adopted  by  the  court,  others  sustaining  appellant's 
contention,  and  others  still  adopting  rules  varying  from  each 
of  those  contended  for  here  in  several  particulars. 

It  is  conceded  by  the  authorities  generally,  as  well  as  by 
counsel,  that  where  such  an  association  becomes  insolvent, 
and  a  receiver  is  appointed,  the  courts  do  and  should  treat 
the  changed  conditions  of  affairs  as  equivalent  to  a  termina- 
tion of  the  contract  between  it  and  its  members,  and  that 
neither  the  corporation  nor  its  receiver  is  entitled  to  enforce 
subsequently  accruing  liabilities,  either  for  dues  or  pre- 
miums, and  that  mortgages  given  by  borrowing  members 
may  be  foreclosed,  though  the  time  for  ultimate  satisfaction, 
cancellation  and  release  of  the  same  has  not  expired.  Thus, 
the  mortgagor,  who  under  the  terms  and  conditions  of  his 
mortgage,  as  well  as  of  the  charter  and  by-laws  of  the  cor- 
poration, contracted  to  pay  in  small  monthly  payments  ex- 
tending over  a  period  of  about  seven  or  eight  yeai-s,  may,  at 
any  time  after  the  execution  of  the  mortgage,  be  required, 
in  consequence  of  the  insolvency  of  the  cori)oration,  to  adjust 
and  satisfy  the  advancement  or  loan,  or  j^iitfer  his  mortgage 
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[L.  A.  No.  725.    Department  One.— August  I,  1900.] 

In  re  LOUIS  A.  WHIPPLE,  in  Insolvency.  BAKER  IRON 
WORKS  et  al.,  Appellants,  v.  LOUIS  A.  WHIPPLE, 
Respondent.  , 

Ikvoluntabt  Insolvency— JuRisDicTioif—AicBNDiD  Petitiok — Insvw- 
FiciXKT  Verification — ^Payment  of  One  Cbditob. — ^The  court  ob- 
tains jurisdiction  of  proceedings  in  involuntary  insolvency  by  virtue 
of  the  five  original  petitioning  creditors.  An  amended  petition 
must  be  verified  by  three  of  the  creditors  who  presented  the  orig- 
inal petition,  and  a  verification  thereof  by  a  new  creditor  not  a 
party  to  the  original  petition  is  insufficient.  Where  one  of  the 
original  creditors  has  been  paid,  and  only  four  creditors  present  a 
second  amended  petition,  the  court  has  no  jurisdiction  thereof. 

APPEAL  from  an  order  of  the  Superior  Court  of  Loe  An- 
geles County  denying  a  new  trial.    W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dillon  &  Dunning,  for  Appellants. 

J.  F.  Conroy,  for  Respondent. 

GAROUTTE,  J.— Upon  January  10th  certain  creditors  of 
one  Whipple  filed  a  petition  asking  that  he  be  adjudged  an 
insolvent  debtor.  It  was  asserted  therein  that  Baily  was 
one  of  the  creditors,  and  as  such  ci'editor  he  made  affidavit 
to  the  petition.  Thereafter,  January  14th,  for  reasons  not 
apparent  in  the  record,  a  second  petition  was  filed,  and  a  de- 
murrer to  this  petition  being  sustained,  an  amended  petition 
thereto  was  filed,  and  thereupon  issue  was  joined  and  a  trial 
had.  Upon  January  12th  the  claim  of  Baily  was  paid.  The 
trial  court  acted  upon  the  theory  that  the  second  and  third 
petitions  were  amended  petitions,  or  attempted  amended 
petitions,  of  llic  fir?>t  iK'tition,  and  wc  will  so  consider  them. 

In  the  first  amended  petition  W.  C.  Furrey  Company  ap- 
pears as  a  creditor,  and  that  petition  is  verified  by  their  agent, 
James  W.  Hellman.  The  Furrey  Company  did  not  appear 
as  a  creditor  in  the  first  petition,  and,  treating  the  second 
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petition  as  an  amended  petition,  we  are  clear  that  the  Furrey 
Company  was  not  authorized  to  verify  the  same  as  a  creditor. 
{Matter  of  Visalia  Water  Co,,  119  Cal.  562;  Anderson  v,  Su-' 
perior  Court,  122  Cal.  216.)  While  we  do  not  hold  that  an 
amended  petition  should  be  verified  by  the  same  creditors 
who  verified  the  original  petition,  still  the  second  petition 
should  be  verified  by  three  of  the  original  creditors.  It  is  by 
virtue  of  the  five  original  petitioning  creditors  that  the  court 
secures  jurisdiction  of  the  proceedings,  and  Furrey  was  not 
one  of  them. 

In  view  of  what  has  already  been  said,  the  first  amended 
petition  must  be  deemed  in  effect  a  new  petition,  and  this 
being  so,  the  second  amended  petition  must  fall,  because  at 
the  date  of  its  filing  Baily  was  not  a  creditor  of  the  alleged 
insolvent,  his  claim  having  previously  been  satisfied.  Without 
his  claim  there  were  but  four  petitioning  creditors  to  the 
third  petition,  the  Furrey  Company  not  appearing  as  a  cred- 
itor therein. 

For  these  reasons  the  third  petition  gave  the  court  no  juris- 
diction over  the  alleged  insolvent,  and  the  order  denying  the 
new  trial  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  730.     Department  One.— Aug:u8t  2,  1900.] 

C.  J.  PERKINS,  Appellant,  v.  WEST  COAST  LUMBER 
COMPANY,  Respondent. 

Attorney  and  Cuent — ^Action  fob  Services — Jtjdoment  Upon  Count- 
erclaim FOB  Negligence — ^Advice  not  to  File  Lien — Ck>N8TRUG- 
TION  OF  Finding. — In  an  action  by  an  attorney  for  services  rendered 
where  the  defendant  recovered  judgment  upon  a  counterclaim  for 
damages  for  negligent  advice,  upon  which  issue  was  joined  par- 
ticularly as  to  wnether  the  relation  of  attorney  and  client  existed 
at  the  date  of  the  alleged  negligence,  a  finding,  not  assailed  for 
want  of  evidence,  that  on  or  about  that  date  the  defendant  soiight 
and  obtained  of  the  plaintiff  advice  as  to  filing  a  lien  for  materials 
furnished  to  a  contractor,  and  that  plaintiff  advised  the  defend- 
ant not  to  file  any  lien,  for  the  reason  that  the  contractor  was 
about  to  file  one,  should  receive  such  a  construction  as  will  up- 
hold the  judgment,  and,  so  construed,  sufficiently  estnbliahes  prima 
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in  these  cases  as  to  the  presumptions  to  be  entertained  by 
this  court  looking  toward  the  support  of  the  judgment,  we 
deem  the  finding  sufficient  to  attain  that  end. 

We  do  not  see  the  soundness  of  the  contention  to  the  effect 
that  plaintiff  could  not  be  defendant's  attorney  because  at 
that  time  he  was  the  attorney  of  Newman  regarding  the  same 
subject  matter  of  litigation.  We  do  not  see  that  Newman 
was  a  party  necessarily  adverse  to  defendant,  even  if  that 
were  material.  Newman  was  the  contractor,  and  defendant 
was  seeking  advice  upon  its  rights  as  to  filing  a  lien  upon 
the  building,  the  property  of  a  third  party,  and  even  de- 
fendant's knowledge  that  plaintiff  was  Newman's  attorney 
at  these  times  does  not  appear  to  be  material  as  defeating 
the  creation  of  the  relationship  of  attorney  and  client  between 
plaintiff  and  defendant. 

For  the  foregoing  reasons  the  judgment  and  order  are 
afKrmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  810.    Department  Two.— August  2,  1900.] 

W.  S.  TALMADGE  et  al..  Appellants,  v.  A.  C.  ST.  JOHN 
et  al..  Respondents. 

LooATioN  OF  MmiNo  Claiks — Liberal  Constbuotion  of  Pbocebdings. 
— ^The  proceedings  of  miners  in  the  location  of  mining  claims  are  to 
be  regarded  with  indulgence,  and  their  notices  of  location  are  to 
be  liDerally  construed. 

Id. — Sufficiency  of  Recorded  Notices — Reference  to  State  and 
CJouNTY — Omission. — Where  the  preliminary  notice  of  location  of  a 
mining  claim,  recorded  under  the  act  of  1807,  named  the  county 
in  which  the  claim  was  located,  and  the  final  certificate  of  loca- 
tion referred  to  the  posting  and  record  of  the  preliminary  notice, 
the  fact  tnat  such  certuicate  omitted  to  name  the  state  and  county 
of  the  purported  location  will  not  defeat  the  certificate  of  location, 
or  the  record  thereof- 

Id. — ^Description  of  Claim — Boundaries — Reference  to  Monuments 
— CJonstruotiok  of  Statute. — ^The  statute  of  1897,  requiring  that 
the  recorded  certificate  of  location  shall  contain  "a  description  of 
the  claim,  defining  the   exterior  boundaries  as  marked  upon   the 
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ground,  and  such  additional  description  by  reference  to  some  nat- 
ural object  or  permanent  monument  an  will  identify  the  claim,"  is 
not  to  be  construed  as  requiring  a  different  reference  or  identifii-a- 
tion  from  that  required  by  the  Revised  Statutes;  and  a  reference 
to  permanent  posts  or  stone  monuments  erected  on  the  exterior 
boundariea  is  sufficient. 

Id. — ^POSSEBSIOH  OF  ClAIX  by  PBIOB  LoCATOBfl — SUBSBQUENT  LOCATION 

Inyalio. — ^Where  the  locators  of  a  mining  claim  under  a  vftlid 
prior  location  had  performed  the  requisite  amount  of  annual  labor 
thereupon,  and  were  in  actual  possession  of  the  claim,  having  a 
tent  thereupon  with  their  bedding  and  tools  in  charge  of  an  em- 
ployee holding  possession  for  them,  and  their  monuments  marked 
upon  the  groimd  were  plainly  visible  at  the  time  of  entry  made  by 
other  locators,  who  made  a  location  upon  an  alleged  discovery  of 
ore  taken  from  the  place  where  the  prior  locators  had  been  work- 
ing, such  subsequent  location  can  have  no  validity,  though  all  the 
statutory  requirements  of  location  were  complied  with  by  th^  sub- 
sequent locators. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sail 
Bernardino  County  granting  a  new  trial.  Frank  F.  Ostcr, 
Judge. 

TKe  fatsts  are  stated  in  the  opinion  of  the  court. 

Charles  L.  Allison,  Rolfe  &  Rolfe,  and  C.  C.  Haskell,  for 
Appellants. 

The  certificate  of  plaintiffs'  location  is  void,  as  not  com- 
plying with  the  requirements  of  the  act  of  1897,  in  not  re- 
ferring to  some  additional  monument  besides  the  exterior 
boundaries,  in  order  to  identify  the  claim.  (Stats.  1897, 
sec.  3,  p.  215.)  The  object  of  the  recording  act  is  that  the 
claim  may  be  identified  from  the  description  contained  in 
the  record.  The  act  must  not  be  interpreted  so  as  to  defeat 
its  purpose,  by  allowing  any  one  of  five  hundred  claims  to 
cover  the  ground  in  question.  (Brown  v.  Levan  (Idaho) ,  46 
Pac.  Rep.  661;  Mace  v.  Gaddis,  3  Wash.  Ter.  125;  Brady  v. 
Husby,  21  Nev.  453;  Faxon  v.  Bernard,  9  Morr.  Min.  Rep. 
515;  Larger  v.  Le  Sieur,  8  Utah,  160;  McEvoy  v.  Hyman,  15 
Morr.  Min.  Rep.  397 ;  Drummond  v.  Long,  9  Colo.  538 ;  Fla- 
vin V.  Mattingly,  8  Mont.  242;  Hammer  v.  Garfield  Min. 
Co.,  130  U.  S.  290.)  There  can  be  no  valid  possession  of 
a  mining  claim  without  a  valid  location.  {Du  Prat  v. 
James,  65  Cal.  555;  Lockhart  v.  Wills,  9  N.  Mex.  344;  Hors- 
well  V.  Ruiz,  67  Cal.  Ill ;  Belk  v.  Meagher,  104  U.  S.  284;  1 
Morr.  Min.  Rep.  510,  515.) 
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Goodrich  &  McCut<*hen,  and  Harris  &  Garrett,  for  Re- 
spondents. 

The  certificate  of  location  is  to  be  liberally  construed,  and 
the  acts  of  miners  in  making  locations  are  construed  with 
great  liberality.  {Carter  v,  Bacigalupi,  83  Cal.  192,  193; 
ML  Diablo  Min.  etc.  Co.  v.  CallisoUy  5  Saw.  447-50;  Bram- 
lett  V.  Flick,  23  Mont.  95;  Erhardt  v.  Boaro,  113  U.  S.  537; 
Book  V.  Justice  Min.  Co.,  58  Fed.  Rep.  115.)  Reference  may 
be  made  to  any  permanent  post  or  monument  on  the  ground. 
(North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Saw.  299; 
1  Fed.  Rep.  522;  Bramlett  v.  Flick,  supra;  Credo  Min.  etc. 
Co.  V.  Highland  Min.  etc.  Co.,  95  Fed.  Rep.  911;  Hanson 
V.  Fletcher,  10  Utah,  266;  Hammer  v.  Garfield  Min.  Co., 
130  U..S.  291.)  Plaintiffs  had  sufficient  notice  of  defend- 
ants' possession.  (Donahue  v.  Meister,  88  Cal.  130,  131*; 
Newbill  V.  Whitfield,  63  Cal.  85;  Doe  v.  Waterloo  Min.  Co., 
55  Fed.  Rep.  11;  70  Fed.  Rep.  455.) 

HENSHAW,  J. — This  is  an  appeal  by  plaintiffs  from  an 
order  of  the  court  granting  defendants'  motion  for  a  new 
trial.  The  action  was  instituted  by  plaintiffs  to  recover  pos- 
session of  certain  mineral  land,  for  an  injunction  restrain- 
ing defendant  from  extracting  ores,  and  for  damages.  The 
following  facts  were  disclosed  without  conflict  in  the  evi- 
dence: On  the  tenth  day, of  October,  1898,  the  defendant 
St.  John  and  others,  prospecting  for  previous  metals  upon 
the  public  domain  of  the  United  States,  discovered  gold 
bearing  rock  in  place,  and,  with  the  purpose  of  appropriat- 
ing the  same,  erected  at  the  point  of  discovery  a  prominent 
and  substantial  stone  monument  more  than  three  feet  high 
and  more  than  two  feet  in  diameter  at  the  base,  and  posted 
their  preliminary  location  notice  claiming  fifteen  hundred 
feet  in  an  easterly  direction  along  the  course  of  the  lead,  and 
three  hundred  feet  on  each  side,  naming  the  claim  the  "Blue 
and  the  Gold  Mine."  In  their  preliminary  notice  they  gave 
the  date  of  discovery,  the  date  of  the  location,  and  the  county 
in  which  the  claim  was  located.  This  notice  was  properly 
signed,  and  on  the  twenty-sixth  day  of  October,  1898,  was 
recorded  in  the  office  of  the  county  recorder  of  San  Ber- 
nardino county.     About  two  weeks  later  they  constructed 

X  22  Am.  St.  Rep.  283. 


Aug.  1900.]  Talmadge  v.  St.  John.  43S 

monuments  upon  the  boundaries  of  the  claim,  building  a 
monument  at  each  corner  and  at  the  center  of  each  end 
line,  placing  notices  in  each  monument  staling  what  corner 
of  the  claim  it  marked.  The  monuments  were  substantially 
built  of  stone  and  were  generally  of  the  size  of  the  one  above 
given.  In  the  discovery  monument  first  constructed  they 
placed  their  second  notice,  designated  "Certificate  of  location 
— quartz  claim.  Second  or  completed  notice."  This  last 
notice  gave  the  name  of  the  claim,  the  names  of  the  locators, 
the  date  of  the  discovery,  and  the  fact  that  the  notice  was 
posted  on  the  claim  on  the  tenth  day  of  October,  1898,  as 
provided  in  auction  2  of  an  act  of  the  legislature  of  tlu' 
state  of  California,  entitled  "An  act  prescribing  the  manner 
of  locating  claims  upon  the  public  domain  of  the  United 
States,  recording  notices  of  location  thereof,  amending  de- 
fective locations,"  etc.  (Stats.  1897,  p.  215.)  This  notice 
was  sworn  to  by  defendant  A.  C.  St.  John  on  the  twenty- 
ninth  day  of  November,  1898,  and  recorded  on  the  same 
day  in  the  records  of  San  Bernardino  county.  The  locators 
began  their  work  on  the  claim  on  the  twenty-seventh  day 
of  October,  1898,  and  worked  from  that  time  on  continu- 
ously until  the  twenty-first  day  of  January,  1899,  when 
work  ceased  under  an  injunction  issued  by  the  superior  court 
of  San  Bernardino  county  at  the  instance  of  these  plaintiflFs. 
On  November  18,  1898,  they  had  moved  on  to  the  claim  and 
were  living  in  a  tent  near  their  discovery  monument.  The 
value  of  the  work  performed  by  them  prior  to  the  issuance 
of  the  injunction  was  about  two  hundred  and  fifty  dollars. 
On  the  twenty-seventh  day  of  December,  1898,  the  locators 
were  absent,  having  gone  to  Los  Angeles  to  spend  the  holi- 
days with  their  families.  Their  tools,  tents,  and  bedding, 
however,  still  remained  on  the  claim,  and  they  left  one  A. 
H.  Jennings,  an  employee,  in  charge  of  it.  On  that  day  the 
plaintiff,  W.  S.  Talmadge,  and  O.  M.  Potts  went  upon  the 
ground  and  made  an  asserted  discovery  of  ore  in  place  at 
the  point  where  the  defendants  had  been  at  work.  They 
constructed  a  substantial  monument  on  the  dump  made  of 
ore  which  had  been  extracted  by  the  defendants.  They 
placed  in  it  a  preliminary  location  notice,  which  w^as  re- 
corded on  the  thirtieth  day  of  December,  1898,  in  the  rec- 
ords of  San  Bernardino  county.  At  the  time  thoy  built 
CXXIX.  Cal.— 28 
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their  monument  and  posted  their  notice  plaintiffs  had  heard 
the  defendants  had  done  work  at  the  dump  upon  which 
their  monument  was  constructed.  They  saw  the  tent,  and 
on  the  morning  of  the  following  day  they  saw  Jennings 
at  the  tent.  They  did  not  look  for  any  monument  on  the 
27th,  but  on  the  following  day  found  the  east  and  west  end 
monuments  of  defendants'  claim.  Jennings  tore  down  the 
notice  put  up  by  Talmadge  on  the  27th,  and  Talmadge  re- 
placed it  on  the  morning  of  the  28th.  At  the  time  of  their 
entry  Talmadge  was  armed  with  a  rifle  and  Potts  appar- 
ently was  carrying  a  pistol.  Between  the  sixth  and  thirteenth 
days  of  January  the  plaintiffs  did  fifty  dollars'  worth  of 
work  within  the  boundaries  of  the  ground  claimed  by  them, 
which  is  substantially  the  ground  covered  by  defendants'  lo- 
cation. They  named  their  claim  the  Cardinal.  When  they 
went  upon  the  ground  to  do  their  work,  St.  John,  Williams, 
and  Jennings  were  there  and  told  plaintiffs  that  they  objected 
to  work  being  done,  and  stated  that  they  claimed  the  ground. 
On  the  13th  of  January  Talmadge  posted  another  prelim- 
inary notice  at  the  same  place  where  he  had  posted  the  notice 
on  the  27th  of  December,  and  built  a  new  monument  because 
the  earlier  monument  had  been  destroyed.  At  the  same 
time  he  posted  his  final  notice  of  location,  which  notice, 
sworn  to  by  him,  was  duly  recorded  in  the  records  of  San 
Bernardino  county.  At  the  time  of  posting  the  final  notice 
of  location  the  defendants  had  constructed  monuments  upon 
the  Cardinal  claim  sufficient  to  define  its  boundaries  so  that 
they  could  be  readily  traced. 

Defendants  moved  for  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  to  justify  the  decision,  that  the 
decision  was  against  law,  and  for  errors  of  law  occurring 
at  the  trial.  Upon  this  appeal  it  appears  that  defendants  were 
the  prior  locators,  and  that  the  notices  of  plaintiffs,  who  were 
subsequent  locators,  are  unimpeachable  in  form.  Plaintiffs' 
rights,  then,  depend  primarily  upon  the  question  of  the 
sufficiency  or  insufficiency  of  the  prior  notices  filed  and 
recorded  by  defendants,  for,  if  defendants'  notices  sufficient- 
ly comply  with  the  law,  their  possessory  right  to  the  land  in 
question  against  these  plaintiffs  may  not  be  disputed.  In 
rendering  judgment  the  trial  court  seems  to  have  been  of 
opinion  that  these  notices  were  legally  insufficient.    A  modi- 
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Ikution  of  its  views  in  this  regard  led  to  the  granting  of  a 
new  trial,  as  appears  from  the  fact  that  this  question,  and 
this  question  alone,  is  here  argued  by  the  parties. 

By  section  2324  of  the  Revised  Statutes  of  the  United 
States  all  records  of  mining  claims  hereafter  made  are  re- 
quired to  contain  the  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  or  claims  lo- 
cated by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim.  By  section  3  of  the 
act  of  the  legislature  of  this  state,  approved  March  27,  1897 
(Stats.  1897,  p.  15),  it  is  required  that  the  certificate  to  be 
recorded  shall  state :  "4.  A  description  of  the  claim  defining 
the  exterior  boundaries  as  they  are  marked  upon  the  ground, 
and  such  additional  description  by  reference  to  some  natural 
object  or  permanent  monument  as  will  identify  the  claim." 
It  is  urged  that  the  notice  recorded  by  defendants  failed  in 
two  essential  particulars  to  comply  with  these  laws,  and  is 
therefore  void.  First,  that  it  fails  to  mention  either  the 
state  or  county  of  the  purported  location.  The  final  notice 
of  defendants,  as  recorded,  is  irregular  in  this  particular, 
but  herein  does  not  differ  from  the  notice  considered  by  this 
court  in  Carter  v.  Bacigalupi,  83  Cal.  187,  where  it  is  said: 
"The  notion  that,  where  the  part  of  the  vein  or  lode  which 
is  claimed  is  sufficiently  described  in  the  recorded  notice, 
the  phrase  Hhis  vein  or  lode'  is  not  sufficient  unless  accom- 
panied with  the  information  that  the  vein  or  lode  in  ques- 
tion is  within  a  particular  district,  county,  or  state,  is  one 
that  might  arise  in  the  mind  of  a  lawyer,  but  would  not  be 

apt  to  occur  to  a  miner In  construing  notices  like 

this  it  must  be  remembered  that,  as  a  rule,  miners  are  un- 
acquainted with  legal  forms  and  requirements,  and  are  fre- 
quently out  of  tlie  reach  of  assistance;  and  in  view  of  this, 
it  has  been  wisely  held  that  their  proceedings  are  to  be 
regarded  with  indulgence,  and  liberally  construed.  In  this 
case  we  think  that  the  notice  was  sufficient,  both  as  posted 
and  recorded."  Moreover,  the  final  notice  in  this  case  mak^ 
reference  to  the  preliminary  notice  posted  as  required  by 
law  and  recorded  in  the  records  of  San  Bernardino  county, 
and  this  preliminary  notice  named  the  county  in  which  the 
claim  was  located. 

The  second  contention  against  the  validity  of  defendants' 
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notice  is  that  the  description  is  inadequate,  and  that  the  law 
requires  that  the  notice  shall  contain  not  only  a  description 
of  the  exterior  boundaries,  as  marked  upon  Ihe  ground,  but 
also  such  a  description  as  will,  in  addition,  identify  the 
claim  by  reference  to  some  natural  objects  or  permanent 
monument.  The  description  in  question  locates  the  claim 
as  "commencing  at  a  monument  at  the  center  of  the  west 
end  line,  thence  running  northerly  300  feet  to  a  stone  monu- 
ment at  the  N.  W.  corner,  thence  1500  feet  easterly  to  a  stone 
monument,  being  the  N.  E.  corner,  thence  southerly  300 
feet  to  a  stone  monument,  being  the  center  of  the  east  end 
line,  thence  southerly  300  feet  to  a  stone  monument^  being 
the  S.  E.  comer,  thence  westerly  1500  feet  to  a  stone  monu- 
ment, being  the  S.  W.  comer,  thence  northerly  300  feet  to 
the  point  of  beginning."  As  is  said  in  Mt,  Diablo  Min.  Co,  v. 
Callison,  5  Saw.  439:  "The  object  of  any  notice  at 
all  being  to  guide  a  subsequent  locator  and  afford 
him  information  as  to  the  extent  of  the  claim  of 
the  prior  locator,  whatever  does  this  fairly  and  rea- 
sonably should  be  held  in  good  notice.  Great  injustice 
would  follow  if  years  after  a  miner  had  located  a  claim  and 
taken  possession  and  worked  upon  it  in  good  faith  his  notice 
of  location  were  to  be  subjected  to  any  very  nice  criticism." 
In  this  notice  the  exterior  boundaries  are  described  and  the 
comers  of  the  claim  fixed  by  reference  to  permanent  stone 
monuments.  We  do  not  think  that,  in  the  particular  mat- 
ter under  consideration,  the  statute  of  this  state  requires 
more  than  is  exacted  by  the  Revised  Statutes  of  the  United 
States.  Both  laws  demand  a  description  by  reference  to  some 
natural  object  or  permanent  monument  such  as  will  identify 
the  claim.  Touching  this  requirement  Judge  Sawyer,  in 
the  North  Noonday  case  (6  Saw.  299),  says:  "The  natural 
objects  or  permanent  objects  here  referred  to  are  not  re- 
quired to  be  on  the  ground  located,  although  they  may  t)e, 
and  the  natural  object  may  consist  of  any  fixed  natural  ob- 
ject, and  such  permanent  monument  may  consist  of  a  per- 
manent post  or  stake  firmly  planted  in  the  ground,  or  in  a 
shaft  sunk  in  the  ground."  The  stone  monuments  referred 
to  in  this  notice  were  certainly  within  the  interpretation  of 
the  statute  thus  given  and  universally  followed. 

Moreover,   when   the  plaintiffs  went  upon   this   mining 
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ground  they  were  confronted  with  ample  evidence  touching 
its  occupancy  and  prior  location.  The  tent,  bedding,  and  tools 
of  the  defendants  w^ere  there;  Jennings,  an  employee,  was 
holding  possession  for  them ;  the  monuments  erected  by  de- 
fendants could  have  been  seen,  should  have  been  seen,  and,  in 
fact,  were  seen.  As  was  said  by  this  court  under  a  similar 
stat«  of  facts  in  Newbill  v.  Whitfield,  63  Cal.  81 :     "At  all 

events,  when  the  defendants  went  on  the  ground  on  the  six- 
teenth and  seventeenth  days  of  July,  1881,  they  found,  or 
could  have  found  if  they  had  looked,  the  monuments — eight 
in  number — erected  by  Walhice,  Parks,  and  Ferrell  on  the 
12th' of  April,  with  the  notices  above  indicated.  Those  boun- 
daries included  the  premises  in  controversy.  From  them  the 
defendants  saw,  or  ought  to  have  seen,  that  the  ground  was  ap- 
propriated by  others,  and  was  not  open  to  location  by  them." 
The  order  appealed  from  is  therefore  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[8.  F.  No.  1577.    In  Bank.— August  8,  1900.] 

FRESNO  CANAL  AND  IRRIGATION  COMPANY,  Re- 
spondent, V.  ADELINE  B.  PARK  et  al.,  Appellants. 

Ibrxgation  of  Lands — Lien  of  Water  Company  for  Annual  Rates — 
Construction  of  Contract — Covenants  Binding  Representa- 
TIVEB. — In  the  absence  of  any  law  regulating  water  rates,  a  water 
company  engaged  in  the  irrigation  of  lands  in  a  farming  district 
may  enforce  a  lien  upon  the  lands  to  which  water  is  supplied,  as 
against  a  subsequent  purchaser  thereof,  for  nonpayment  of  the  an- 
nual rates  fixed  by  the  contract  with  the  original  owner,  when  the 
contract  makes  the  water  supplied  thereunder  an  appurtenance 
to  the  land  upon  which  it  is  to  oe  used,  and  contains  a  covenant 
binding  the  owner  of  the  land,  his  heirs  and  assigns  and  successor 
in  interest,  to  pay  a  fixed  sum  per  year  to  the  water  company,  al- 
though technically  such  covenant  does  not  run  with  the  land. 

Id. — ^Public  Use — Regulation  of  Watek  Rate — Franchise — Consti- 
tutional Law — Co>'struction  of  Constitution. — The  provisions 
of  the  state  constitution  making  the  use  of  all  water  appropriated 
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for  sale,  rental,  or  distribution,  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state  in  the  manner  to  be  prescribed 
by  law,  and  declaring  that  the  right  to  collect  rates  or  compensa- 
tion  for  the  use  of  water  in  any  county,  city  and  county,  or  town, 
or  the  inhabitants  thereof,  is  a  franchise,  and  cannot  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by  law,  are 
not  to  be  construed  as  taking  away  the  right  under  the  general 
law  of  the  land  to  collect  rates  or  compensation  fixed  by  contract 
of  the  parties  for  the  irrigation  of  lands,  in  the  absence  of  a 
special  statute,  or  authorized  provision,  regulating  such  rates. 

Id. — CONSTKUCTION    OF   ACT    OF    1885 — ^POWEB    OF    SUPEBVISOBS — MaXIIC 

Rates— Right  of  Contract.— The  act  of  March  12,  1885  (Stats. 
1885,  p.  95),  does  not  destroy  the  right  of  contract  between  irriga- 
tion companies  and  the  owners  of  land.  It  merely  allows  the  super- 
visors  upon  proper  petition  to  fix  maximum  rates,  and  the  power  of 
contract  within  such  maximum  rates  is  still  preserved,  and  until 
the  supervisors  shall  have  acted,  persons  selling  water  are  allowed 
to  continue  to  collect  their  established  and  customary  rates,  with- 
out being  required  to  make  a  formal  declaration  or  to  secure  an 
ordinance  to  that  effect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  K.  Harris,  and  H.  C.  Campbell,  for  Appellants. 

William  J.  Hunsaker,  Amicus  Curiae,  also  for  Appellants. 

John  Garber  and  Frank  H.  Short,,  for  Respondent. 

W.  B.  Treadwell,  and  A.  Haines,  Amici  Curiae,  also  for 
Respondent. 

Words  &  Works,  Independent  Amici  Curiae. 

iMcFARLAND,  J. — This  is  an  action  to  enforce  a  lien 
n^ainst  certain  land  of  the  defendants  Adeline  B.  Park  and 
lier  husband,  William  Park,  alleged  to  have  been  created  by  a 
certain  instrument  in  writing  made  by  and  between  plaintiff 
and  one  Perrin,  who  was  said  defendants'  predecessor  in  in- 
terest in  the  land.  The  other  defendants  are  made  parties  as 
claiming  some  interest  in  the  premises.  Defendants  de- 
murred to  the  complaint,  and  their  demurrer  was  overruled. 
They  declined  to  answer  and  judgment  was  rendered  for 


Aug.  1900.]  Pbbbno  Canal  etc.  Co.  v.  Park.  439 

plaintiff,  and  they  appeal  from  tfie  judgment.  It  is  admitted 
by  appellants  that  all  special  causes  of  demurrer  were  obviated 
by  a  stipulated  amendment  to  the  complaint;  so  that  the  only 
ground  of  demurrer  to  be  considered  is  the  general  one  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

These  facts  appear  from  the  averments  of  the  complaint: 
The  respondent  is  a  corporation  organized  in  February,  1871, 
for  the  purpose  of  straightening,  improving,  etc.,  the  natural 
channel  of  Kings  river  and  its  branches,  and  taking  water 
therefrom  by  means  of  canals  and  ditches  for  various  bene- 
ficial uses,  and,  among  others,  for  the  disposition  of  the  waters 
and  "collecting  annual  rents  and  charges  therefor."  On  March 
28, 1892,  respondent  and  one  E.  B.  Perrin  executed  a  written 
instrument,  which  was  duly  acknowledged  by  the  parties  and 
was  recorded  on  the  31st  of  the  same  month.  Plaintiff's  canals 
and  ditches  run  through  an  agricultural  region,  and  do  not 
furnish  water  within  any  city,  town,  or  municipality.  The 
covenants  of  this  instrument  necessary  to  be  mentioned  here 
are  as  follows :  The  respondent,  in  consideration  of  a  certain 
sum  of  money  then  paid  it  by  Perrin,  covenanted  to  furnish 
to  the  latter  from  its  main  canal,  or  from  a  branch  thereof,  all 
the  water  that  may  be  required  for  the  irrigation  of  a  de- 
scribed piece  of  land  then  owned  by  him,  for  a  certain  num- 
ber of  years  commencing  May  28,  1892,  "not  exceeding  at 
any  time  one  cubic  foot  per  second."  The  respondent  agreed 
to  put  a  suitable  gate  in  the  bank  of  the  canal  at  the  most  con- 
venient point  for  the  conveyance  of  water  to  Perrin's  land; 
and  Perrin  agreed  to  construct  a  ditch  from  the  gate  to  his 
land  at  his  own  cost,  etc.  Perrin  agreed  that  he  would  not  use 
the  water,  or  permit  it  to  be  used,  on  any  land  other  than  that 
described  in  the  instrument,  and  would  not  permit  it  to  run  to 
waste,  and  would  provide  means  to  carry  any  surplus  water 
back  to  the  respondent's  canal.  It  was  declared  that  the  water 
to  be  thus  furnished  was  intended  to  be  an  appurtenance  to 
and  to  run  with  the  land,  that  the  right  thereto  was  to  be 
transferable  only  \rith  the  land,  and  that  respondent  was  to  be 
bound  by  the  instrument  only  to  subsequent  owners  of  the 
land.  Perrin  covenanted  for  himself,  his  heirs,  assigns,  and 
successors  in  interest,  for  the  payment  annually  to  respondent 
of  the  sum  of  one  hundred  dollars  on  the  first  day  of  Septem- 
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ber  of  each  of  the  years  mentioned.  It  was  agreed,  also,  that 
respondent  might  make  a  certain  number  of  similar  contracts 
with  other  persons,  and  that  if  at  any  time  the  aggregate 
quantity  of  water  should  be  insufficient  to  supply  all  the  con- 
tractors, Perrin,  and  each  of  the  others,  should  receive  his 
proportionate  share.  It  was  declared  that  the  covenants  of 
Perrin  should  run  with  and  "bind  the  land."  The  foregoing 
are,  we  think,  all  the  covenants  of  the  instrument  which  need 
at  present  be  mentioned. 

It  is  averred  that  prior  to  September  1,  1897,  Perrin  con- 
veyed a  certain  described  part  of  the  land  to  the  appellants 
Adeline  and  William  Park,  who  since  then  have  been  and  are 
the  owners  in  fee  and  in  possession  of  the  same.  It  is  further 
averred  that  ever  since  the  execution  of  said  instrument  the 
respondent  "duly  performed  each  and  all  of  the  covenants 
and  agreements  therein  contained  on  its  part  to  be  per- 
formed" ;  and  it  is  averred  that  there  is  due  and  unpaid  upon 
said  contract,  and  chargeable  upon  the  said  land  conveyed  to 
appellants  as  aforesaid,  certain  amounts  due  for  several  of  the 
years,  aggregating  one  hundred  and  fifty  dollars  and  interest. 

We  are  not  embarrassed  with  the  question  whether  or  not 
the  instrument  upon  which  the  action  is  founded  creates  a 
lien  on  the  land  in  the  hands  of  the  appellant.  In  their  open- 
ing brief  counsel  for  appellants  say:  "It  is  admitted  for  the 
purposes  of  this  argument  that,  if  valid,  this  contract  runs 
with  and  binds  the  land  in  the  hands  of  appellants  to  the 
some  extent  that  it  would  in  the  hands  of  the  said  E.  B.  Per- 
rin." Moreover,  it  was  expressly  held  in  Fresno  etc.  Irr,  Co, 
V.  Rowell,  80  Cal.  114,*  and  in  Fresno  etc,  Irr.  Co.  v.  Dunbar, 
80  Cal.  530,  that  an  instrument  exactly  like  the  one  in  ques- 
tion here — and  to  which  the  present  respondent  was  a  party — 
did  create  a  lien  enforceable  against  the  land  in  the  hands  of  a 
subsequent  owner,  although  technically  it  did  not  "run  with 
the  land."  But  appellantij  contend  that  the  contract  is,  in  all 
its  parts,  utterly  void,  and  therefore  without  any  legal  eflfect 
even  as  between  the  original  parties. 

The  theory  that  a  contract  like  the  one  in  question  here 
cannot  be  legally  made  is  of  recent  origin.    Until  within  the 


1 18  Am.  St.  Rep.  112. 
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last  few  years  no  one  would  have  thought  of  doubting  that  the 
owner  of  a  water  ditch  could  supply  water  to  a  customer  for 
mining  or  irrigation  purposes  on  such  terms  as  the  two  might 
agree  upon.    It  is  now  said  that  such  a  contract  is  forbidden 
by  the  present  state  constitution  which  was  adopted  in  1879. 
But  the  two  cases  above  cited  from  80  California — ^in  which 
the  present  respondent  was  plaintiff  and  in  which  contracts 
like  the  one  here  in  question,  made  by  respondent  with  other 
parties,  were  upheld — were  decided  in  1889;  and  the  case  of 
Balfour  v.  Fresno  etc.  Irr.  Co.,  109  Cal.  221,  where  a  similar 
contract  (made  also  by  respondent)  was  upheld,  was  decided 
as  late  as  September  27,  1895.    To  the  same  effect  are  San 
Diego  Flume  Co.  v.  Chasey  87  Cal.  561,  Clyne  v.  Water  Co., 
100  Cal.  310,  Merrill  v.  Irrigation  Co.,  112  Cal,  426,  decided 
in  1896,  and  Fairbanks  v.  Rollins,  54  Pac.  Rep.  79,  decided 
August  4,  1898.    It  is  contended,  however,  that  those  cases 
should  not  be  considered  of  any  value  as  authorities  here  be- 
cause in  all  of  the  said  cases  the  court  had  entirely  overlooked 
or  forgotten  prominent  provisions  of  the  constitution  now 
called  to  our  attention,  and  the  learned  counsel  of  the  parties 
opposed  to  the  present  respondent  in  those  cases  failed, 
through  dimness  of  mental  vision,  to  see  and  call  attention  to 
the  conspicuous  wall  of  the  constitution  behind  which,  accord- 
ing to  appellants'  contention,  they  could  have  safely  put  their 
client.    It  would  be  remarkable,  indeed,  if  during  the  consid- 
eration of  all  these  various  cases,  and  down  to  1898,  the 
thought  never  suggested  itself  to  either  court  or  counsel  that 
the  novel  and  notable  provisions  of  the  constitution  about 
water,  now  relied  on,  could  be  invoked  as  defenses  to  those  ac- 
tions; but,  as  such  a  thing  is  barely  possible,  we  will  give  the 
question  an  independent  investigation. 

The  parts  of  the  constitution  relied  on  by  appellants  are  sec- 
tions 1  and  2  of  article  XIV.  The  first  clause  of  section  1  is 
as  follows :  "The  use  of  all  water  now  appropriated,  or  that 
may  hereafter  be  appropriated,  for  sale,  rental,  or  distribu- 
tion, is  hereby  declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state  in  the  manner  to  be  pre- 
scribed by  law."  The  rest  of  the  section  applies  exclusively  to 
cases  where  water  is  supplied  to  incorporated  cities  or  towns, 
or  to  that  other  kind  of  municipality  known  as  a  consolidated 
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"city  and  county,"  so  that  the  parts  of  the  section  other  than 
the  first  clause  need  not  here  be  considered— except  so  far  as 
ihey  throw  light  upon  the  meaning  of  section  2  and  upon  cer- 
tain statutory  law.  Now,  there  is  nothing  in  the  said  first 
clause  of  section  1  above  quoted  which,  in  itself,  at  all  aflPects 
the  validity  of  the  contract  in  question  in  the  case  at  bar.  The 
clause  merely  declares  that  the  use  of  water  appropriated  for 
distribution,  etc.,  is  a  public  use,  and  that  the  state  may  by 
law  regulate  it. 

Section  2,  which  is  mainly  relied  on,  is  as  follows :  "The 
right  to  collect  rates  or  compensation  for  the  use  of  water  sup- 
plied to  any  county,  city  and  county,  or  town,  or  the  inhab- 
itants thereof,  is  a  franchise,  and  cannot  be  exercised  except 
by  authority  of  and  in  the  manner  prescribed  by  law."  Ap- 
pellants seem  to  lay  great  stress  on  the  fact  that  the  word 
"franchise"  is  used  in  this  section,  as  if  "franchise"  were  a 
negative  word  signifying  prohibition,  instead  of  being,  as  it 
is,  an  affirmative  word  denoting  a  grant.  Whatever  right  a 
ditch  owner  had  to  sell  and  distribute  water  at  the  time  the 
constitution  was  adopted,  or  afterward,  was  not  destroyed  be- 
cause it  was  called  in  the  constitution  a  franchise.  The  real 
meaning  of  "franchise"  is  a  privilege  granted — not  a  right 
taken  away ;  but  the  word  was  evidently  employed  in  section 
2  mainly  for  the  purpose  of  emphasizing  the  general  declara- 
tion in  section  1  that  the  use  of  water  for  sale,  distribution, 
etc.,  is  a  public  use,  and  with  the  notion,  no  doubt,  that  call- 
ing it  a  franchise  would  make  more  clear  and  certain  the  in- 
tent to  subject  it  to  state  regulation.  In  all  other  respects  the 
meaning  and  effectiveness  of  section  2  would  be  the  same  if 
the  words  "is  a  franchise,  and"  were  not  there. 

But  the  serious  questions  arising  out  of  section  2  are  as  to 
the  meaning  of  the  words  "cannot  be  exercised  except  by  au- 
thority of  and  in  the  manner  prescribed  by  law."  This  is  the 
language  upon  which  the  contention  of  appellants  is  ulti- 
mately based,  and  which  is  to  be  seen  prominently  reiterated 
through  the  pages  of  their  briefs.  The  contention  really  is, 
although  somewhat  thinly  veiled,  that  respondent  could  not 
collect  any  rentals,  or  make  any  valid  contract  about  the 
same,  unless  the  legislature  had  passed  a  law — a  "statute  law," 
as  they  say — expressly  giving  the  power  and  prescribing  the 
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manner  in  which  it  should  be  exercised,  and  that  the  demur- 
rer should  have  been  sustained  because  such  statute  was  not* 
set  up  in  the  complaint.  This  contention  rests  on  the  propo- 
sition that  when  the  constitution  was  adopted  in  1879  it  im- 
mediately prohibited  the  owner  of  a  water  ditch  from  selling 
any  water  or  making  any  contract  about  furnishing  water,  or 
collecting  any  rentals  therefor,  until  the  legislature  should 
enact  a  statute  expressly  conferring  power  to  do  these  things; 
and,  further,  that  the  constitution  gave  the  legislature  power, 
by  inaction,  to  utterly  destroy  all  property  in  ditches  and 
water  rights  used  for  the  distribution  and  sale  of  water.  This 
proposition  cannot  be  maintained;  and  we  do  not  think  that 
any  authority  cited  by  appellants  goes  to  the  extent  of  clearly 
and  frankly  declaring  that  to  be  i\^e.  law,  after  a  careful  con- 
sideration of  its  full  significance. 

All  the  provisions  of  the  constitution  on  the  subject  must 
be  considered  together,  and  in  the  light  of  the  evils  sought  to 
be  remedied  and  the  condition  of  the  property  in  ditches 
and  the  use  of  water  at  the  time  the  constitution  was  adopted. 
The  appropriation,  diversion,  distribution,  and  sale  of  water 
have  been  a  prominent  business  in  California  since  its  first 
setttement  by  Americans.  During  its  early  American  history 
its  leading  industry  was  mining,  and  the  diversion  of  water 
from  rivers  and  small  streams  to  the  localities  where  the 
mines  were  discovered  was  an  absolute  necessity  to  the  busi- 
ness of  mining.  Consequently,  immense  sums  of  money  were 
invested  in  water  rights,  and  in  ditches  which  were  con- 
structed at  great  expense  in  nearly  every  part  of  the  mining 
regions.  At  later  periods  still  larger  ditches  were  constructed 
through  regions  devoted  to  agriculture,  and  water  furnished, 
for  compensation,  for  irrigation.  In  many  parts  of  the  state 
these  ditches  were  as  essential  to  farmers  as  those  in  the 
mountains  were  to  miners.  The  amount  of  compensation  to 
be  paid  for  the  water  furnished  was  determined  by  the  private 
contracts  of  the  parties..  Property  and  ownership  in  these 
ditches,  and  in  the  use  of  the  water  flowing  therein  for  sale 
and  distribution,  in  which  millions  of  money  have  been  in- 
vested, were  as  deeply  founded  and  as  thoroughly  estab- 
lished in  the  law  as  property  in  any  other  thing  capable  of 
ownership.  Such  was  the  situation  when  the  constitutional 
convention  met  in  1878.  It  is  possible  that  the  convention 
intended  to  practically  destroy,  or  confiscate,  all  this  immense 
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property,  or  to  allow  the  legislature  to  do  it?  It  could  not 
have  accomplished  this  result  within  the  principles  of  the 
federal  constitution,  and  it  is  not  to  be  held  that  it  intended 
to  do  so  unless  the  language  of  the  constitution  which  it  con- 
structed leaves  no  doubt  on  the  subject.  According  to  the 
proposition  upon  which  appellants*  contention  rests,  the  own- 
ers of  water  ditches  intended  for  the  distribution  and  sale 
of  water  were  stripped  of  all  beneficial  attributes  of  owner- 
ship therein  from  the  adoption  of  the  constitution  until  such 
time  as  the  legislature  might  see  fit,  by  statute,  to  confer 
upon  them  the  privilege  of  enjoying  their  own  property. 
Numerous  consumers  might  be  anxious  to  obtain  water  at 
prices  readily  agreed  upon,  but  no  contracts  about  it  could 
be  made.  Would  the  water;  have  to  run  to  waste  unless  those 
desiring  it  took  it  forcibly  without  compensation?  No  such 
state  of  affairs  was  contemplated  by  the  convention,  nor  in- 
tended by  the  language  of  the  constitution. 

It  was  no  doubt  contemplated  that  the  main  evil  to  be 
remedied  existed  in  cities  and  towns,  where  it  was  feared 
that  a  corporation  having  practically  the  monopoly  of  fur- 
nishing water  therein,  would,  by  exorbitant  charges,  oppress 
the  large  number  of  small  buyers  who  are  compelled  to  have 
water  constantly  for  domestic  purposes.  Therefore,  it  is 
provided  wdth  great  detail  in  section  1  how  compensation 
for  water  furnished  within  nmnicipalities  may  be  collected — 
it  being  provided,  among  other  things,  that  said  compensa- 
tion "shall  be  fixed"  annually  by  the  "governing  body"  of 
the  municipality,  and  that  said  body  shall  be  "subject  to 
peremptory  process  to  compel  aetion  in  the  matter,"  and  to 
"penalities"  for  not  taking  action.  The  section  also  provides 
that  if  the  persons  or  coq)orations  furnishing  water  in  nm- 
nicipalities shall  collect  "compensation"  therefor  otherwise 
than  as  established  by  the  governing  body,  their  franchise 
"and  waterworks"  shall  be  forfeited  to  the  municipality. 
Whether  the  latter  clause  could  be  enforced  is  a  question  not 
arising  in  the  case  at  bar,  but  it  show^s,  as  other  provisions 
of  section  1  show,  that  the  convention,  when  dealing  with  the 
subject  of  water,  had  particularly  in  view  the  furnishing  of 
water  within  municipalities,  and  determined  that  it  would 
itself  handle  and  legislate  upon  that  branch  of  the  subject 
go  far  as  io  leave  little,  if  any,  power  to  the  legislature  in  the 
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premises.  But  nothing  of  the  kind  appears  in  the  consti- 
tution about  water  rights  and  ditches  existing  and  running 
through  mining  and  agricultural  districts,  etc.,  outside  of 
mimicipalities.  As  to  this  latter  class  of  property,  with  re- 
spect to  which  private  contracts  for  compensation  for  the 
use  of  water  had  lx?en  the  nile,  and  apparently  had  been 
satisfactory  to  both  purchasers  and  consumers,  the  conven- 
tion, apprehending  that  there  might  come  evils  outside  of 
municipalities  somewhat  similar  to  those  feared  within  them, 
took  the  precaution  of  declaring,  so  that  such  would  be  the 
law  beyond  question,  that  the  use  of  water  appropriated  for 
distribution  and  sale  should  be  a  public  use,  and  subject  to 
the  regulation  and  control  of  the  state.  But  it  left  to  the  legis- 
lature the  power  and  discretion  of  regulating  the  sale  of  water 
outside  of  municipalities  if  the  time  should  come  when,  in  its 
wisdom,  it  thought  such  regulation  was  called  for — or  to 
allow  the  people  to  continue  to  freely  contract  on  the  subject 
as  they  had  been  accustomed  continuously  to  do  since  before 
the  state  was  organized  as  a  government.  In  the  light  of  the 
foregoing  views,  the  provision  of  section  2  that  the  right  to 
collect  compensation  for  the  use  of  water  "cannot  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by 
law,"  means  that  if  the  legislature  shall  by  statute  prescribe 
the  particular  manner  in  which  the  right  shall  be  exercised, 
that  manner  (if  it  be  reasonable)  must  be  followed  if  con- 
sumers insist  on  it ;  but,  in  the  absence  of  such  statute,  then 
"by  authority  of  law"  means  by  the  authority  of  the  general 
substantive  law  of  the  land  in  which  all  rights  of  property 
and  its  use  or  enjoyment  are  founded.  Our  conclusion  is 
that  the  contract  involved  in  the  case  at  bar  is  not  made  in- 
valid by  the  provisions  of  the  constitution  invoked  by  ap- 
pellants. 

We  do  not  deem  it  necessary  to  extend  this  opinion  by 
noticing  in  detail  the  various  authorities  cited  by  counsel. 
There  is  no  doubt  that  the  numerous  decisions  of  this  court 
cited  by  respondent  impliedly,  at  least,  uphold  contracts  like 
the  one  here  in  question;  although  there  is,  perhaps,  some 
force  in  the  claim  of  appellant  that  in  most  of  those  cases 
the  points  here  made  may  have  been  overlooked.  Both  sides 
cite  cases  from  Colorado,  some  of  which  are  favorable  to  re- 
spondent's views,  and  others,  no  doubt,  favorable  to  soiiso 
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extent  to  the  views  of  appellants.  But  the  latter  are,  we  think, 
mainly  founded  upon  the  provision  of  the  constitution  of 
Colorado — materially  different  from  the  provisions  of  our 
constitution  on  the  subject — which  declares  that  the  water 
of  all  natural  streams  not  theretofore  appropriated  is  "the 
property  of  the  public."  The  question  involved  here  has 
also  been  before  the  federal  courts  sitting  in  this  state;  but 
the  result  of  their  action,  as  will  be  hereafter  seen,  has  been 
to  leave  it  undecided. 

The  only  act  passed  by  the  legislature  touching  the  subject 
here  under  consideration  which  calls  for  special  notice  is  the 
act  of  March  12,  1885.  (Stats.  1885,  p.  95.)  There  was  an- 
other act  on  the  subject  passed  March  12, 1880  (Stats.  1880, 
p.  16) ;  but  no  action  was  taken  under  it,  and  it  is  very  little 
discussed  in  the  briefs  of  counsel.  The  later  act  of  1885 
covers  the  subject,  and  supersedes  most  of  the  provisions  of 
the  act  of  1880.  In  the  act  of  1885  the  legislature  does  not, 
itself,  undertake  to  prescribe  any  rule  about  compensation 
for  water.  It  simply  gives  power  of  regulation  to  boards  of 
supervisors  in  the  event  that  they  are  petitioned  to  exercise 
such  power  by  "not  less  than  twenty-five  inhabitants  who  are 
taxpayers,"  etc.  Upon  such  petition  the  supervisors  are  au- 
thorized to  fix  and  regulate  "the  maximum  rate  at  which  any 
person,  company,"  etc.,  may  sell,  rent,  or  distribute  water. 
The  board  or  boards  of  supervisors  in  the  county  or  counties 
in  which  respondent's  ditches  are  situated  have,  however, 
never  taken  any  action  under  the  statute,  no  petition  for  such 
action  having  been  presented,  and  therefore  there  are  no 
regulations  of  said  boards  to  be  considered;  but  appellants 
contend  that  respondent's  rights  have  been  impaired  or  de- 
stroyed by  some  general  provisions  of  the  act.  This  con- 
tention, however,  cannot  be  maintained.  The  statute,  even 
if  it  can  be  said  to  have  any  effect  in  the  absence  of  any  ac- 
tion by  the  supervisors,  clearly  contemplates  only  the  fixing 
by  the  latter  of  "maximum  rates."  Section  8  of  the  act  pro- 
vides that  anyone  selling  water  must  do  so  at  rates  "not 
exceeding  the  established  rate" ;  and  section  9  provides  that 
any  such  person  whose  water  rates  "have  been  fixed  and 
regulated  by  a  board  of  supervisors"  who  shall  collect  water 
rates  "in  excess  of  such  established  rates"  shall  be  liable  in 
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an  action  for  damages.  There  is  nothing  in  the  act  making 
it  illegal  to  contract  for  less  than  the  maximum  rates.  Appel- 
lants contend  that  the  act  has  some  significance  notwith- 
standing the  fact  that  the  supervisors  have  not  acted,  be- 
cause it  is  provided  in  section  5  that  until  the  supervisors 
shall  have  acted  "the  actual  rates  established  and  collected" 
by  the  water  owners  "shall  be  deemed  and  accepted  as  (he 
legally  accepted  rates."  This  simply  means  that  until  com- 
pensation shall  be  fixed  by  the  supervisors  persons  selling 
water  shall  continue  to  collect  as  they  have  been  accustomed 
to  do.  It  refers  to  things  as  they  existed ;  it  is  in  the  nature 
of  a  recital;  it  is  certainly  not  a  command,  as  appellants 
seem  to  think,  that  the  persons  or  companies  referred  to  must 
by  resolution  or  declaration,  or  by  something  in  the  nature 
of  an  ordinance  passed  by  the  municipal  body,  formally  an- 
nounce the  terms  upon  which  they  will  continue  to  distribute 
water.  But  even  appellants'  view  is  substantially  met  by  the 
averment  in  the  complaint  that  respondent  "has  been  so  en- 
gaged in  conveying  and  furnishing  water  and  charging  and 
collecting  therefor,  particularly  under  contracts  similar  in 
form  and  substance  to  those  set  forth,  alleged  and  describe'! 
in  this  complaint" ;  and  so  we  think  that  there  is  nothing  iu 
the  statute  invoked  which  makes  the  contract  here  in  question 
invalid.  Even  if  the  supervisors  had  fixed  the  maximum 
rates,  we  see  no  reason  why  a  consumer  would  not  still  have 
had  the  right  to  make  a  contract  which  he  considered  more 
advantageous  to  him  than  the  established  rate.  This  seems 
to  be  the  construction  given  it  by  the  legislature.  By  an  act 
passed  March  2,  1897  (Stats.  1897,  p.  49),  the  act  of  1885 
was  amended  as  follows:  "Nothing  in  this  act  contained  shall 
be  construed  to  prohibit  or  invalidate  any  contract  already 
made,  or  which  shall  be  hereafter  made,  by  or  with  any  of  the 
persons,  companies,  associations,  or  corporations  described  in 
section  2  of  this  act,  relating  to  the  sale,  rental,  or  distribu- 
tion of  water,  or  to  the  sale  or  rental  of  easements  and  seni- 
tudes  of  the  right  to  the  flow  and  use  of  water;  nor  to  pro- 
hibit or  interfere  with  the  vesting  of  rights  under  any  such 
contract."  Several  questions  arising  out  of  this  amendment 
are  discussed  by  counsel — as  whether  it  expressly  validates 
all  former  contracts  like  the  one  involved  here,  whether  such 
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a  contract  could  be  thus  validated,  what  the  general  effect  of 
the  amendment  is,  etc  Under  our  views  of  the  case  it  is  not 
necessary  to  determine  these  questions ;  but  it  may  certainly 
be  said  that  the  amendment  is  a  legislative  construction,  and, 
as  such,  entitled  to  consideration. 

There  is  no  question  in  the  case  at  bar  about  the  power  of 
the  state  to  fix  compensation,  nor  the  right  of  a  consumer  to 
demand  water  at  rates  which  have  been  established,  nor  the 
equal  distribution  of  water  among  consumers  of  the  same 
class,  nor  the  right  to  the  continued  use  of  water  under  sec- 
tion 552  of  the  Civil  Code.  Somethirig  is  said  by  appellants 
about  the  money  paid  by  their  predecessors  at  the  date  of  the 
contract — which  is  called  by  them  a  "bonus" — but  it  is 
difficult  to  see  how  that  matter  can  now  be  brought  into  view, 
as  the  only  moneys  here  involved  are  the  yearly  rentals;  and 
even  if  it  were  involved  here  the  payments  of  part  of  tho- 
rental  in  advance  would  certainly  not  vitiate  the  contract. 
Neither  do  we  see,  so  far  as  this  case  is  involved,  any  profit 
in  considering  the  distinction  sometimes  made  between  the 
owner?*hip  of  the  use  of  water  and  the  ownership  of  its 
corpus;  that  distinction  in  no  way  affects  the  right  of  a  ditch 
owner  to  divert  and  convey  water  for  distribution  and  rental. 

The  situation  arising  out  of  the  decisions  of  the  federal 
courts  above  referred  to  is  this:  In  two  or  three  cases,  and 
particularly  in  Souther  v,  San  Diego  Flume  Co.,  considered 
in  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  Rep.  164,  and 
Lanning  v,  Osborne,  76  Fed.  Rep.  319,  the  learned  judge  of 
the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  California — for  whose  learning  and  ability  as  a  jurist 
we  have  the  very  highest  respect — expressed  some  opinions 
which  are,  no  doubt,  to  some  extent  in  discord  with  the  views 
hereinabove  expressed ;  but  upon  appeal  in  the  Souther  case 
to  the  United  States  circuit  court  of  appeals  the  judgment 
of  the  lower  court  was  reversed,  and  a  decision  made  in  ac- 
cord with  our  views.  (San  Diego  Flume  Co.  v.  Souther,  SO 
Fed.  Rep.  164.)  Afterward,  however,  the  circuit  court  of 
appeals  granted  a  rehearing  in  the  Souther  case,  for  what 
reason  we  do  not  know ;  and  as  that  court  has  not  yet  ren- 
dered another  decision  in  the  case,  the  question,  so  far  as  the 
federal  courts  are  concerned,  is  left  undecided.     We  think, 
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however,  that  the  opinion  rendered  by  the  circuit  court  of 
appeals  correctly  declares  the  law  upon  the  subject ;  and  al- 
though a  rehearing  has  been  granted  we  desire  to  quote  some 
of  the  language  there  ased.  The  court  say:  '^It  becomes 
necessary,  therefore,  to  determine  whether  the  circuit  court 
erred  in  ruling  that  'under  the  constitution  and  statutes  of 
California'  a  corporation  created  for  the  purpose  of  appro- 
priating waters  of  the  state,  and  delivering  the  same  for  irri- 
gation, is  bereft  of  the  power  to  enter  into  contracts  with  thf) 
consumers  thereof."  The  court,  after  quoting  the  language 
of  the  constitution,  and  referring  to  the  said  statute  of  1885 
and  to  various  decisions  upon  the  subject,  and  asking  what 
the  trend  and  purport  of  the  decisions  are,  say:  "They  are 
to  the  eflFect  that,  notwithstanding  the  fact  that  the  consti- 
tution declares  that  the  use  of  waters  of  the  state  appropriated 
for  irrigating  purposes  is  a  public  use,  and  the  further  fact 
that,  under  the  law  of  1885,  upon  the  petition  of  twenty-five 
consumers,  the  commissioners  of  the  county  may  fix  the  rates 
to  be  charged  by  the  company  and  paid  by  the  consumers, 
nevertheless  until  such  rates  are  fixed  in  pursuance  of  law, 
the  corporation  furnishing  the  water  and  the  consumer  re- 
ceiving it  are  left  free  to  make  such  contracts  as  they  may 
see  fit  to  make,  and  their  agreements  will  be  sustained  in 
the  court.  In  other  words  there  is  no  provision  of  the  laws 
of  the  state  and  no  principle  of  public  policy  which  inhibits 
such  contracts." 

Appellants  cite  a  subsequent  decision  of  that  court  in  the 
case  of  San  Diego  Lojid^etc,  Co.  v.  Sharp,  97  Fed.  Rep.  394; 
but  the  question  was  not  there  involved  or  decided 

The  suggestion  of  appellants  that  the  law  as  they  construe 
it  does  not  cover  the  comparatively  few  instances  where  water 
is  appropriated  to  be  used  exclusively  on  the  land  of  the  ap- 
propriators,  has  no  pertinency  to  the  question  here  involved. 

The  judgment  appealed  from  is  afiirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred! . 

TEMPLE,  J.,  concurring. — I  concur  in  the  judgment,  and 
generally  in  the  opinion  of  Mr.  Justice  McFarland.  But  while 
I  agree  with  the  construction  given  to  the  act  of  1885,  to 
wit,  that  it  only  prescribes  the  maximum  rates  and  does  not 
prohibit  special  contracts  between  the  suppliers  and  the  con- 
CXXIX.  Cal.— 29 
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sumers  of  water,  yet,  in  my  opinion,  the  power  to  regulate 
conferred  and  enjoined  upon  the  legislature  by  soction.s  1 
and  2  of  article  XIV  of  the  constitution  is  plenary,  and  the 
legislature  may,  if  it  sees  fit,  prescribe  the  only  rates  and 
the  only  terms  upon  which  water  may  be  sold,  rented,  or 
distributed.  The  legislature  may  deem  it  desirable  not  only 
by  its  regulation  to  prevent  extortionate  charges,  but  also 
to  prevent  favoritism  or  unjust  discrimination.  Until  it 
does  so,  however,  I  think  the  parties  interested  are  free  to 
contract. 

Tt  is  matter  of  less  consequence,  but  I  do  not  concur  in 
the  view  that  the  cases  of  Fresno  Canal  etc.  Co.  v.  Rowell,  80 
Cal.  114*,  and  Fresno  Canal  etc.  Co.  v.  Dunbar,  80  Cal.  530, 
are,  as  authorities,  entitled  to  much  weight  in  this  discussion. 
Nor  do  I  think  it  a  matter  to  excite  our  special  wonder,  if, 
as  stated  in  the  opinion,  until  within  the  last  few  years  no 
one  would  have  thought  of  doubting  the  right  to  so  contract, 
that  in  suits  brought  some  fourteen  years  ago  neither  counsel 
nor  the  court  should  have  made  such  a  point.  But  since  in 
those  cases  the  point  was  not  raised  and  was  not  alluded  to, 
it  could  not  have  been  passed  upon.  The  practice  of  this 
court  is  not  to  decide  points  involved  on  appeal  unless 
they  are  actually  raised.  And  the  suggestion  that  such  points 
are  involved  in  a  petition  for  a  rehearing  has  not  found 
much  favor.  True,  the  court  has  always  claimed  the  right 
to  raise  points  for  itself  when  it  is  thought  that  the  ends 
of  justice  demand  it,  but  so  well  known  is  the  practice  that 
when  the  exception  is  made  we  ar^  sure  to  get  an  earnest 
protest  in  a  petition  for  a  rehearing.  It  is  a  common  occur- 
rence in  noticing  authorities  cited  to  observe  that  the  point 
in  hand  is  not  discussed  in  them  because  not  raised.  The 
correct  rule  as  to  the  value  of  precedents  and  the  reason  for 
it  is  stated  by  Chancellor  Kent,  in  1  Kent^s  Commentaries, 
476,  as  follows:  "If  a  decision  has  been  made  on  solemn 
argument  and  mature  consideration,  the  presumption  is  in 
favor  of  its  correctness,  and  the  community  have  a  right 
to  regard  it  as  a  just  declaration  or  exposition  of  the  law,  and 
to  regulate  their  actions  and  contracts  by  it."  And  the  au- 
thor further  says  that  the  value  of  precedents  depends  upon 
the  number  and  uniformity  of  the  decisions  and  the  solidity 

2  13  Am.  St.  Rep.  112. 
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of  the  rea;5ons  oh  which  the  decisions  are  founded,  and  the 
perspicuity  and  precision  with  which  these  reasons  are  ex- 
pressed. Upon  this  basis  the  opinions  cited  do  not  possess 
much  value. 

There  is  in  the  opinion  an  expression  utterly  foreign  to 
any  matter  involved  here,  which  I  fear  may  be  deemed  a 
suggestion  of  a  doubt  as  to  the  validity  of  the  provision  for 
a  forfeiture  contained  in  section  1  of  article  XIV  of  the  con- 
stitution. No  one  is  demanding  a  ruling  upon  that  matter 
here,  and  there  is  therefore  no  occasion  to  reserve  such  ques- 
tion, if  it  be  a  question.  If  it  were  a  matter  for  us  I  should 
say  there  is  grave  doubt  both  as  to  the  wisdom  or  justice  of 
that  provision,  but  I  see  no  reason  whatever  to  doubt  its 
validity.  A  law  prescribing  a  very  excessive  penalty  some- 
times secures  practical  immunity,  and  instead  of  securing 
the  enforcement  of  the  law,  removes  its  sanction  altogether. 

Harrison,  J.,  concurred  in  the  concurring  opinion. 

Rehearing  denied. 


fS.  F.  No.  2030.    Department  One.— August  7,  1900.] 

In  the  Matter  of  the  Estate  of  NORA  LANGDON,  Deceased, 
ELLEN  IVERS  et  al.,  Appellants,  v.  J.  W.  BYRNE 
et  al.,  Respondents. 

Estates  of  Deceased  Pkbsons — Distribution  to  SuBvivoBe  of  a 
Class — Material  Issxje — Intention  of  Testatrix — Construc- 
tion OF  Will — ^Uncertainty — Parol  Evidence. — ^Where  a  will  de- 
vised and  bequeathed  the  residue  of  the  estate  to  three  nephews  of 
the  testatrix,  described  merely  as  nephews,  one  of  whom  died  be- 
fore the  death  of  the  testatrix  leaving  no  lineal  descendants,  and 
the  petition  of  the  survivors  for  distribution  of  the  whole  resi- 
due to  them  alleged  that  the  three  nephews  were  the  only  children 
of  a  sister  of  the  testatrix,  and  that  it  was  her  intention  to  de- 
vise and  bequeath  such  residue  to  them  as  a  class  of  such  children 
who  should  be  living  at  the  death  of  the  testatrix,  issue  joined  upon 
such  allegation  raised  a  material  issue  of  fact;  and  the  will  is  suf- 
ficiently uncertain  upon  its  face  to  admit  parol  evidence  upon  that 
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issue  to  show  the  circumstances  of  the  case,  exclusive  of  the  oval 
declarations  of  the  testatrix,  under  section  1318  of  the  Ci\nl  Code. 

Id. — FI^'D11CG  of  Fact — Support  of  Oecbee — Cowclusivenebs  Upok 
Appeal. — ^A  finding  of  fact  made  in  view  of  the  eviaence  of  the 
circumstances  of  the  case,  that  the  testatrix  intended  to  devise  and 
bequeath  the  residue  of  her  estate  to  the  three  nephews  as  a  class 
is  sufficient  to  sustain  a  decree  distributing  the  residue  of  the  es- 
tate to  the  surviving  nephews;  and  such  finding  is  conclusive  upon 
appeal  if  it  is  not  assailed  as  contrary  to  the  evidence  and  the  evi- 
dence is  not  disclosed  in  the  record  upon  appeal. 

Id. — Defective  Degree — Omission  of  Small  Leqacies — Order  for 
Correction — Costs  Upon  Appeal. — A  defect  in  the  decree  of  distri- 
bution in  failing  to  contain  a  proWsion  for  the  payment  of  small 
legacies,  of  live  dollars  each,  will  lie  ordered  corrected  in  that  re- 
spect by  the  trial  court,  without  costs  to  the  appellant. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  C.  Coogan,  and  Fitzgerald  &  Abbott,  for  Appellants. 

W.  B.  Treadwell,  for  Respondents. 

E.  B.  &  George  H.  Mastick,  and  Matt  I.  Sullivan,  for 
Executors. 

GAROUTTE,  J.— The  deceased,  Nora  Langdon,  died  tes- 
tate, leaving  a  will  which  contained,  among  other  provisions, 
the  following:  "Eighth.  All  the  rest  and  residue  of  my  estate 
I  give,  devise,  and  bequeath  unto  my  nephews,  Callaghan 
Byrne,  James  W.  Byrne,  and  Fred  Byrne,  in  equal  portions." 
In  due  course  of  administration  J.  AV.  Byrne  and  Callaghan 
Byrne,  two  of  the  afore??aid  nephews,  filed  a  petition  for  dis- 
tribution, setting  forth  a  copy  of  the  will,  and  alleging  that 
the  estate  was  ripe  for  di^?t^ibution.  This  petition  further 
alleged  that  Fred  Byrne,  the  third  of  the  aforesaid  nephews, 
died  prior  to  the  death  of  the  testatrix,  leaving  no  lineal 
descendants,  and  that  said  Fred  Byrne  and  petitioners  were 
(ho  only  children  of  Margaret  Irvine,  a  sister  of  the  testatrix. 
The  folloAving  important  allegation  then  follows:  "That  tlie 
intention  of  (lie  >iiifl  lo<t;itrix  in  (he  eighth  subdivision  of 
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said  will  was  to  devise  and  bequeath  the  residue  of  her  estate 
to  the  said  Callaghan  Byrne,  James  W.  Byrne,  and  Fred 
Byrne  as  a  class — namely,  as  the  children  of  her  said  sister, 
Margaret  Irvine,  and  to  those  of  said  class  only  who  should 
be  living  at  the  death  of  said  testatrix ;  and  upon  the  death 
of  said  Fred  Byrne  during  the  life  of  said  testatrix,  your 
petitioners  became  and  are  the  sole  survivors  of  said  class, 
and  are  entitled  to  the  whole  of  said  residue."  An  answer 
was  filed  to  this  petition  for  distribution  by  varioas  parties 
interested  as  heirs  of  said  testatrix,  and  by  this  answer  it 
was  denied  "that  the  intention  of  said  testatrix  in  the  eighth 
subdivision  of  her  will  was  to  devise  and  bequeath  the  residue 
of  her  estate  to  said  Callaghan  Byrne,  J.  W.  Byrne,  and  Fred 
Byrne  as  a  class,  or  as  children  of  her  said  sister  Margaret 
Irvine,  or  to  those  of  said  class  only  who  should  be  living 
at  the  death  of  said  testatrix."  Upon  the  hearing  of  the  peti- 
tion the  court  made  findings  of  fact,  and  by  these  findings 
declared  the  said  allegations  of  the  petition  to  be  true,  and 
ordered  the  residue  of  the  estate  to  be  distributed  to  Calla- 
ghan Byrne  and  J.  W.  Byrne,  share  and  share  alike.  This 
appeal  is  prosecuted  by  some  of  the  heirs  from  that  decree. 

It  was  alleged  in  the  petition  that  the  intention  of  the 
testatrix  by  her  will  was  to  devise  and  bequeath  the  residue 
of  her  estate  to  these  aforesaid  nephews  as  a  class.  This 
allegation  was  denied,  and  the  finding  of  the  court  was  in 
favor  of  the  allegation  of  the  petition.  If  the  intention  of 
the  testatrix  in  this  regard  is  to  be  determined  from  the  pro- 
visions of  the  will  alone,  then  the  issue  between  the  parties 
was  one  of  law,  but  if  the  intention  of  the  testatrix  as  to 
whether  or  not  she  purposed  to  give  the  residue  of  her  estate 
to  these  nephews  as  a  class  was  a  question  of  fact,  then  the 
petition  for  distribution  and  the  answer  squarely  presented 
an  issue  of  fact  upon  which  a  finding  was  proper  and  neces- 
sary. Section  1318  of  the  Civil  Code  declares:  "In  case  of 
uncertainty  arising  upon  the  face  of  a  will  as  to  the  applica- 
tion of  any  of  its  provisions,  the  testator's  intention  is  to  be 
ascertained  from  the  words  of  the  will,  taking  into  view  the 
circumstances  under  which  it  was  made,  exclusive  of  his 
oral  declarations." 

It  may  be  conceded  without  question  that  uncertainty  does 
arise  upon  the  face  of  the  will  of  this  testatrix  as  to  her  in- 
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tention  in  making  this  residuary  disposition  of  her  property 
to  these  three  nephews.  Standing  alone,  the  provisions  of 
this  will  are  surely  vague  and  uncertain  upon  the  matter  of 
any  class  disposition  of  the  residue  of  her  property.  It  does 
not  even  appear  by  the  face  of  the  instrument  that  these 
nephews  are  the  children  of  the  same  sister  or  brother.  It 
does  not  even  appear  that  (hey  are  all  of  the  children  of  any 
particular  sister  or  brother.  It  does  not  appear  that  they 
are  the  children  of  one  of  the  sisters  or  brothers  mentioned 
in  the  will.  They  even  may  be  the  children  of  Ellen  Ivers, 
a  sister  having  a  son  who  was  substantially  remembered  in 
the  will.  In  view  of  these  conditions  it  is  quite  apparent  that 
upon  the  face  of  the  will  alone  any  disposition  of  the  residue 
of  the  estate  to  a  particular  class  presents  a  matter  of  the 
gravest  doubt.  It  would  seem,  for  these  rea-ons,  that  the  sec- 
tion of  the  code  cited  is  directly  applicable  to  the  case  here 
presented,  and  that  the  situation  of  this  testatrix  at  the 
time  she  made  the  will,  viewed  in  the  light  of  the  surround- 
ing circumstances,  could  be  shown  by  parol  under  the  au- 
thority found  in  the  foregoing  section.  Indeed,  the  case  fits 
the  section  right  well.  In  Estate  of  Mackay,  107  Cal.  308, 
where  the  proper  application  of  a  certain  provision  of  the 
will  was  uncertain,  the  testator's  intention  in  that  regard 
was  explained  by  parol  evidence.  In  that  case  the  court 
said:  "The  testator's  intention  in  the  clause  of  the  will  con- 
taining the  legacy  in  question  must  be  ascertained  *from  the 
words  of  the  will,  taking  into  view  the  circumstances  under 
which  it  was  made,  exclusive  of  his  oral  declarations.'  (Civ. 
Code,  sec.  1318.)  The  only  evidence  as  to  the  circumstances 
under  which  the  will  was  made,  outside  of  the  testator's  oral 
declarations,  is  to  the  effect  that  respondent  had  been  sup- 
ported by  the  testator  for  fourteen  years  next  before  his 

death Construing  the  words  of  the  will,  however, 

in  connection  with  the  circumstance  that  respondent  had 
been  supported  by  the  testator  for  a  long  period,  and  was 
in  receipt  of  such  support  at  the  time  of  the  making  of  the 
will,  we  are  of  opinion  that  the  provision  in  question  created 
a  legacy  for  maintenance.'  "  It  thus  appears  that,  with  the 
assistance  of  parol  evidence  offered  under  the  aforesaid  sec- 
tion of  the  Civil  Code,  a  legacy  was  held  to  be  a  ''legacy  for 
maintenance." 


Aug.  1900. J  Rife  v.  Union  Cent.  Life  Ins.  Co.  455 

We  have  entered  somewhat  into  detail  in  the  foregoing  dis- 
cussion, in  view  of  the  conclusion  to  which  we  have  arrived — 
namely^  the  finding  of  the  court  that  the  testatrix  intended  to 
give  the  residue  of  her  estate  to  these  three  nephews  as  a  class 
was  based  upon  a  material  issue  of  fact  in  the  case,  and  unless 
that  finding  be  successfully  attacked  here,  the  appeal  cannot 
stand.  But  there  is  no  pretense  by  the  record  that  the  finding 
is  not  supported  by  the  evidence.  Indeed,  in  view  of  the  ab- 
sence of  any  bill  of  exceptions  containing  the  evidence  ad- 
dressed to  an  attack  upon  this  particular  finding  of  fact,  we 
feel  assured  that  it  must  stand,  and  so  standing  conclusively 
points  to  the  judgment. 

The  decree  of  distribution  is  defective  in  failing  to  contain 
any  provision  as  to  the  three  legacies  of  five  dollars  each. 

For  the  foregoing  reasons  the  cause  is  remanded  to  the  trial 
court,  with  directions  to  amend  the  decree  as  herein  indicated, 
and  that  thereupon  it  stand  affirmed,  without  costs  to  appel- 
lant. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1347.    Department  Two.— August  7,  IGOO.] 

LILLIE  RIFE,  Respondent,  v.  UNION  CENTRAL  LIFE 
INSURANCE  COMPANY,  Appellant. 

Life  Insubance — Stipuultions  in  Policy  fob  Pubchase  With  Net 
Resebve — CoNSTBUOTioN  OF  CoDE — Waiveb. — ^The  provisions  of 
section  450  of  the  Civil  Code,  requiring  every  life  insurance  policy 
delivered  in  this  state  upon  the  life  of  a  resident  thereof  to  con- 
tain certain  stipulations  specified  in  that  section,  in  reference  to 
the  purchase  with  the  net  reserve  of  a  term  policy  or  a  paid-up 
policy,  in  case  of  nonpayment  of  premium  after  three  years'  full 
payment  thereof,  do  not  have  the  effect  to  make  such  stipulations 
p*irt  of  the  policy,  as  matter  of  law,  if  not  inserted  therein,  and,  if 
they  are  so  inserted,  they  are  mere  matter  of  agreement,  which 
may  be  waived  by  the  consent  of  the  parties. 

Ii>. — I^AN  Ui-oN  Policy — ►Stipulation  in  Note— Pbotection  of  S«- 
cuBiTY — ^Waiveb  of  Tebms  of  Pouoy— Fobfeitubb. — After  pay- 
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ment  of  more  than  three  yearB'  prmaiamM,  where  a  cash  loan  was 
made  upon  the  policy  of  nearly  the  full  amount  of  the  net  reserve, 
and  the  note  given  therefor  stipulates  that  if  the  policy  shall  at 
any  time  thereafter  lapse  for  nonpaymeat  of  premium,  all  prorisloBs 
in  the  policy  for  the  ifcsue  of  a  paid-up  or  a  term  policy  shall  be- 
come null  and  void,  such  stipulation  is  a  reasonable  and  valid  pro- 
tection of  the  security  of  the  note,  and  operates  aa  a  waiver  of 
the  terms  of  the  policy;  and  in  oase  of  nonpayment  of  premium 
thereafter,  there  is  nothing  in  tha  laws  of  the  state  relative  to 
forfeitures  which  makes  against  tha  enforcement  of  the  condition 
BO  agreed  upon. 

APPEAL  from  a  judgment  of  tEe  Superior  Court  of  the 
City  and  County  of  San  Franeuoo.  Jokn  Ilune,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop  &  Wheeler,  for  Appellant. 

The  policy  must  be  reasonably  construed,  where  a  loan  is 
made  upon  it,  for  its  deduction  before  application  of  the  net 
reserve.  (Omaha  Nat.  Bank  v.  Mutual  Ben,  Life  Iru.  Co.,  81 
Fed.  Rep.  935 ;  84  Fed.  Rep.  122 ;  (Sv.  Code,  see.  1655.)  The 
express  agreement  of  the  parties  contained  in  the  note  must 
control  the  terms  of  the  policy,  and  the  forfeiture  therein  pro- 
vided for  cannot  be  relieved  against.  (Holly  v.  Metropolitan 
Life  Ins,  Co.,  105  N.  Y.  437 ;  Klein  v.  New  York  Life  Ins.  Co., 
104  U.  S.  88;  Douglas  v.  Knickerbocker  Life  Ins.  Co.,  83  N. 
Y.  492,  504.)  The  parties  had  the  right  to  contract  as  they 
pleased  and  to  waive  the  terms  of  the  policy  by  consent. 
:Sfraube  v.  Pacific  Mut.  Life  Ins.  Co.,  123  Cal.  677.)  The 
owner  of  the  policy  realized  money  on  the  reserve,  and  the 
stipulation  of  the  parties  was  for  the  reasonable  protection  of 
the  security.  (New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  34.) 

John  R.  Aitken,  for  Respondent. 

The  policy  must  be  construed  most  strongly  against  the 
company,  and  where  its  terms  expressly  provide  against  for- 
feiture, a  collateral  instrument  ought  not  to  be  construed  as 
rendering  the  terms  of  the  policy  void  in  that  respect,  but 
should  be  held  void  rather  than  the  terms  of  the  policy,  so  far 
as  they  conflict.  (Dwelling  House  Ins.  Co.  v.  Hardie,  37 
Kan.  674;  Tutt  v.  Covenant  Mut.  Life  Ins.  Co.,  19  Mo.  App. 
G77;  Fithian  v.  Northwestern  Life  Ins.  Co.,  4  Mo.  App.  386; 
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Symonds  v.  Northwestern  Ins,  Co.,  23  Minn.  494.)  Section 
450  of  the  Civil  Code  is  mandatory  in  its  terms^  and  operates 
as  a  limitation  upon  the  power  of  insurance  companies  doing 
business  in  this  state.  No  contract  can  change  or  waive  the 
law.  (White  v,  Connecticut  Mut.  Life  Ins.  Co.,  4  Dill.  177 ; 
Equitable  Life  Assur.  Soe.  v.  Clements,  140  U.  S.  226 ;  Griffith 
V.  New  York  Life  Ins.  Co.,  101  Cal.  627* ;  Hermany  v.  Fidel- 
ity  Mut.  Life  Ins.  Co.,  151  Pa.  St.  17;  EquitabU  Life  Assur, 
Soe.  V.  Nixon,  81  Fed.  Rep.  796;  WaUingsford  v.  Bennett,  1 
Mackey  303;  Branch  v.  Tomlinson,  77  N.  C.  388;  Cwrtis  v. 
O'Brien,  20  Iowa,  376»;  Carter  v.  Carter,  20  Fla.  658»;  Recht 
V.  Kelly,  82  HI.  147^;  Freeman  on  Executions,  2d  ed.,  sec. 
216 ;  (Xv.  Code,  sec.  3513.)  Where  the  company  can  be  given 
all  the  compensation  it  stipulates  to  receive  by  way  of  deduc- 
tion from  tiie  policy,  there  should  be  no  forfeiture  for  default. 
(St.  Louis  Mut.  Life  Ins.  Co.  v.  Origsby,  10  Ky.  L.  Rep.  310; 
Civ.  Code,  sec.  3275.) 

HENSHAW,  J. — This  is  an  appeal  from  the  judgment. 
The  action  was  to  recover  upon  an  insurance  policy,  and  this 
appeal  involves  its  construction  and  interpretation.  On  De- 
cember 15,  1891,  the  defendant  herein  issued  a  twenty  pay- 
ment life  rate  endowment  policy  for  five  thousand  dollars  on 
the  life  of  George  W.  Rife,  the  annual  premium  upon  which 
policy  was  one  hundred  and  thirty-six  dollars  and  ninety-five 
cents.  Lillie  Rife,  wife  of  the  insured  and  plaintiff  herein, 
was  named  as  beneficiary  in  the  policy.  The  insured,  prior  to 
his  death,  paid  four  annual  premiums  upon  the  policy,  being 
the  premiums  due  in  advance  on  December  15,  1891,  1892, 
1893,  and  1894,  respectively.  No  annual  premium  was  paid 
on  December  16, 1895.  At  the  date  of  this  default  the  reserve 
value  of  the  policy  was  two  hundred  and  seventy-seven  dollars 
and  twenty-flix  cents.  Under  its  provisions  this  reserve  value, 
applied  as  a  single  premium,  would  have  purchased  term  in- 
surance for  the  period  of  two  years  and  twenty-eight  days — a 
time  which  would  have  carried  the  risk  beyond  the  death  of 
the  insured.  But  on  the  tenth  day  of  November,  1894,  Rife, 
the  insured,  together  with  his  wife,  the  beneficiary,  applied  to 

1  40  Am.  St.  Hep.  96.  •  61  Am.  Rep.  61S. 

2  89  Am.  Dec.  543.  4  25  Am.  Rep.  801. 
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the  defendant  for  a  cash  loan  upon  the  policy,  such  privilege 
being  one,  among  others,  accorded  the  insured  under  its 
terms.  The  provision  of  the  policy  in  this  regard  is  as  fol- 
lows :  ''The  company  will  loan  on  this  policy  as  collateral  se- 
curity any  amount  not  exceeding  that  named  in  the  table  be- 
low and  corresponding  to  the  number  of  annual  cash  pre- 
miums paid."  Pursuant  to  this  provision  Rife  and  his  wife 
secured  a  loan  of  two  hundred  and  forty  dollars  upon  the  se- 
curity of  the  policy,  and  executed  their  joint  and  several  note 
to  the  company.  The  note  contained  this  clause :  ''If  said 
policy  shall  at  any  time  lapse  for  nonpayment  of  premium, 
all  provisions  in  said  policy  providing  for  the  issue  of  a  paid- 
up  or  a  term  policy  shall  thereupon  and  by  reason  thereof 
forthwith  become  null  and  void."  The  policy  itself  contained 
the  following  conditions  and  covenants:  "After  three  years' 
premiums  have  been  paid,  except  in  case  of  failure  to  pay  at 
maturity  a  premium  note,  the  company  will,  upon  legal  sur- 
render of  this  contract  while  in  force,  and  the  payment  of  all 
outstanding  premium  notes,  issue  a  paid-up,  nonparticipating 
life  policy  for  the  amount  named  in  table  'A'  on  the  following 
page.  In  case  of  default  for  nonpayment  of  premium  after 
three  years,  and  no  legal  surrender  having  been  made,  the 
insured  having  paid  at  maturity  all  notes  given  for  premium, 
then  this  policy  shall,  without  surrender,  but  upon  the  pay- 
ment of  all  outstanding  premium  notes,  become  a  paid-up 
term  policy,  without  change  of  terms  or  conditons,  except  as 
to  the  payment  of  premiums  and  participation  in  profits,  and 
continue  in  force  for  such  time  as  one  annual  premium  on 
this  policy  is  contained  in  its  reserved  value  according  to  the 
American  four  per  cent  table  of  mortality,  at  the  end  of 
which  time  this  contract  shall  cease." 

The  covenants  of  the  policy  above  quoted  are  in  conformity 
with  section  450  of  the  Civil  Code.  In  Straube  v.  Pacific  MuL 
Life  his.  Co.,  123  Cal.  677,  that  section  is  construed,  and  it  is 
held  that  its  terms  do  not  become  a  part  of  an  insurance  con- 
tract as  a  matter  of  law.  The  penalty  for  a  failure  to  insert 
this  provision  is  the  liability  of  the  insurance  corporation  to 
suffer  forfeiture  of  its  franchise  upon  proceedings  instituted 
by  the  state,  but  the  parties  are  competent  to  make  such  an  in- 
surance contract  as  they  may  agree  upon.  The  decision  in  the 
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Straube  case  was  handed  down  by  this  court  after  the  original 
briefs  in  this  cause  wore  filed.  Its  interpretation  of  section 
450  of  the  Civil  Code  relieves  this  case  from  the  necessity  of  a 
discussion  of  this  matter. 

Rife,  the  insured,  died  while  in  default  for  nonpayment  of 
premium  upon  his  policy,  but  his  death  occurred  at  a  time 
within  which  term  insurance  for  the  full  amount  of  the  policy 
(if  he  was  entitled  to  term  insurance)  would  have  been  in 
force.  Plaintiff's  action  is  founded  upon  a  construction  of  the 
policy  which  entitles  her  to  avail  herself  of  such  term  insur- 
ance, and  in  this  view  she  prevailed  in  the  trial  court.  Upon 
the  part  of  appellants  it  is  insisted  that  the  right  to  term  in- 
surance was  lost  under  the  terms  of  the  written  contract  ex- 
pressed in  the  note,  when  the  Rifes  made  default  in  the  pay- 
ment of  premium.  Admittedly,  they  were  in  such  default  at 
the  time  of  the  death  of  Rife,  and  at  the  time  of  the  com- 
mencement of  this  action. 

Even  were  we  not  relieved  from  a  consideration  of  the 
meaing  of  section  450  of  the  Civil  Code,  as  applied  to  a  con- 
tract such  as  this,  it  would  be  plainly  inequitable  to  contend, 
as  here  respondents  contend,  that  by  virtue  of  that  section, 
and  of  the  provision  in  the  policy  relative  to  loans,  one  might 
borrow  from  the  insurance  company,  upon  the  security  of  the 
policy  alone,  practically  its  full  value,  and  at  the  same  time 
by  defaulting  in  the  payment  of  premiums  compel  the  com- 
pany to  destroy  its  security  by  converting  the  policy  into  one 
of  term  insurance.  So  manifestly  unjust  would  be  such  a 
construction  of  the  law  that  only  upon  compulsion  would  a 
court  adopt  it.  But  section  450  of  the  Civil  Code  provides 
that  from  the  amount  to  be  applied  upon  such  term  insurance 
is  to  be  deducted  **any  indebtedness  to  the  company  on  such 
policy."  By  the  very  terms  of  the  policy  itself  the  loan  was 
to  be  made  upon  the  collateral  security  afforded  by  it.  The 
reserve  upon  this  policy  was  two  hundred  and  seventy-seven 
dollars  and  twenty-six  cents.  The  note  and  interest  amounted 
to  two  hundred  and  sixty-one  dollars  and  seven  cents,  and  if 
term  insurance  was  to  be  permitted  at  all,  it  could  only  be  for 
the  time  which  would  be  covered  by  the  difference  between  the 
reserve  of  two  hundred  and  seventy-seven  dollars  and  the  in- 
debtedness of  two  hundred  and  sixty-one  dollars,  or  sixteen 
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The  facts  are  stated  in  the  opmion  of  the  oouxk 
T.  I.  Bergin,  for  Appellant 
J.  C.  Bates;  for  BespondentB. 

TEMPLE,  J.— This  action  was  brought  to  foredose  the 

lien  of  a  street  assessment  for  work  done  in  1892* 

The  plaintiffs,  at  the  trial,  following  the  usual  practice  in 
cases  of  this  class,  put  in  evidence  the  asseesment,  including 
the  warrant,  diagram,  certificate  of  the  city  engineer,  and  « 
printed  copy  of  a  certain  resolution  of  the  board  of  super- 
visors, and  rested.  To  this  evidence,  however,  defendant 
made  certain  objections.  The  point  of  them  all  seems  to  be 
that  the  work  was  done  in  1892,  and  the  assessment  bears 
date  in  1895,  and  there  is  no  explanation  of  this  delay.  No 
explanation  was  required  to  make  the  evidence  admist^ible. 
The  statute  prescribes  a  special  rule  of  evidence  for  this  class 
of  cases,  which  is  that  the  papers  designated  ''shall  be  held 
prima  facie  evidence  of  the  regularity  and  correctness  of  the 
assessment  and  of  the  prior  proceedings  and  acts  of  the  super- 
intendent of  streets  and  dty  council  upon  which  said  war- 
rant, assessment,  and  diagram  are  basedi  and  Uke  evidence 
of  the  right  of  plaintifiF  to  recover  in  the  action/'  The  purpo.^'o 
of  the  rule  was  to  throw  the  burden  of  proof  on  this  point  on 
the  defendant.  If  he  contends  that  the  proceedings  did  not 
authorize  the  assessment  and  warrent,  he  must  show  by  aflir- 
niative  proof  in  what  defect  consists.  They  are  all  presumed 
to  be  sufficient  and  regular  from  the  very  fact  that  the  papers 
mentioned  were  made  and  issued.  This  presumption  is  not 
changed  by  the  lapse  of  time.  The  afiirmative  of  the  is&uo 
is  still  on  the  defendant.  (WilliaTns  v.  Bergin,  115  Cal.  56.) 

Defendant  then  introduced  the  record  of  what  was  done  in 
the  matter,  and  from  this  it  appeared  that  in  the  advertise- 
ment for  bids  it  was  provided  that  they  would  be  received 
until  Saturday  afternoon,  February  6,  1892,  at  4  o'clock. 
There  is  no  evidence  as  to  when  the  bid  was  put  in,  but  it 
was  opened  and  considered  in  the  board  of  supervisors  Feb- 
ruary 8,  1892.  It  ia  contended  that  it  was  not  put  in  in 
time.  The  presumption  is  that  it  was,  not  only  by  virtue 
of  the  special  rule  of  evidence  above  cited,  but  also  because  of 
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the  presumption  that  official  action  is  regular.  It  is  not  made' 
to  appear  that  any  record  was  to  be  made  of  the  putting  iu  of 
the  bid,  and  if  there  was  such  a  requirement  defendant  did 
not  prove  that  there  was  no  such  record.  The  prima  facie 
case  made  by  plaintiff  placed  upon  defendant  the  burden  of 
disproving  it  by  sufficient  evidence.  If  it  was  something 
which  would  not  necessarily  be  shown  by  the  record,  ho 
should  have  presented  other  proof. 

The  next  point  is,  in  my  opinion,  much  more  serious.  Tlic 
proposition  is  that  Williams  &  Belser,  the  contraeioi's,  did 
not  put  in  a  bid. 

The  advertisement  for  bids  contained  the  specifications  for 
the  work  or  references  to  those  on  file,  and  the  conditions  of 
the  contract,  which  the  successful  bidder  would  be  required 
to  enter  into,  were  fixed,  and  the  proposal  was  an  offer  to  per- 
form the  work  and  furnish  the  materials  as  specified,  and  nn 
agreement  that  if  the  contract  was  awarded  to  the  bidder  he 
would  enter  into  the  formal  contract  required.  The  contract 
is  formal,  for  upon  the  acceptance  of  a  valid  offer  the  terms 
and  conditionsi  including  prices,  are  all  determined.  The 
contract  would  then  be  complete  if  it  were  not  for  the  re- 
quirement that  the  contractor  shall  contract  in  writing  with 
the  superintendent  of  streets,  and  the  further  provision  that 
if  he  fails  to  do  so  the  contractor  forfeits  his  contract  and  the 
deposit  made,  or  in  case  he  gives  a  bond,  it  liable  for  the 
amount  of  the  bond.  But  the  offer  or  bid  must  be  in  such 
form  as  to  be  binding  upon  its  acceptance,  otherwise  the  bond 
would  be  of  no  avaiL 

It  was  required  that  each  bid  should  be  accompanied  by  a 
certified  check  or  bond.  This  requirement  is  certainly  an  im- 
portant one,  calculated  to  prevent  bogus  and  dishonest  bids. 
The  bids  were  required  to  be  on  blanks  furnished  by  the 
board.  The  document  called  a  bid  in  this  case,  omitting  the 
portion  which  is  tabulated  for  different  kinds  of  street  work, 
not  material  here,  is  as  follows : 

"San  Francisco,  February  6, 1892. 
'To  the  Hdn.  Board  of  Supervisors,  in  and  for  the  City  and 
County  of  San  Francisco: 

"Gentlemen :  In  compliance  with  the  annexed  advertise- 
ment   hereby  promise  and  agree  to  perform  the  work 
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and  execute  the  eontra<^t  specified  therein  to  the  satisfaction 
of  and  under  the  supervision  of  the  snperintMident  of  public 
streets  and  highways  at  the  following  prioeSi  payable  in  U.  S. 
gold  coin,  yiz. : 

Paying,   Curb, 
Sq.  Ft.  Lineal  Ft. 

Gents.      $  (ts. 

Curbs 1  Co 

Paving 26V2 

Total  cost  of  work $— -*' 

It  will  be  seen  that  the  names  of  William  &  Belser  do  not 
appear  in  thia  blank,  nor  are  tlie  blanks  so  filled  as  to  luukc 
it  suitable  for  a  contract,  if  it  had  been  signed.  It  wovM 
still  have  been  necessary  to  supply  something  by  intendment. 
Of  course,  this  pai)er  by  itself  means  nothing,  but  it  was  at- 
tached to  a  bond,  which  bond  the  law  requires  shall  accom- 
pany the  bid ;  and  pasted  to  it  were  the  printed  proposals  for 
the  work  as  published  by  the  board.  In  this  bond  Wiiliam.-j 
&  Belser  are  principals,  and  it  is  conditioned  'Hhat  whereas, 
the  above  bounden  Williams  &  Belser  is  about  to  hand  in  and 
submit  to  the  honorable,  the  board  of  supervisors  in  and  for 
the  city  and  county  of  San  Francisco,  the  foregoing  bid  or 
proposal,"  etc.  And  again :  "Now,  if  the  bid  or  proposal  of 
the  said  Williams  &  Belser  shall  be  accepted,  and  the  said 
work  be  awarded  to  him  thereupon  by  the  said  board  of 
supervisors,  and  he,  the  said  W^illiams  &  Belser,  should  fail 
or  neglect  to  enter  into  a  contract  therefor,"  etc.  This  bond 
was  signed  by  Williams  &  Belser  and  others. 

It  is  not  claimed  that  the  blank  by  itself  would  constitute 
a  bid,  even  though  it  was  actually  received  and  acted  upon  as 
a  bid  submitted  by  Williams  &  Belser,  but  it  is  argued  that 
being  attached  to  the  bond  which  was  signed  by  Williams  & 
Belser,  and  identified  by  reference  in  the  bond,  that  it  must 
be  held  sufficient.  The  reference  and  signature  attached  to 
the  bond  was  an  adoption  and  execution  of  the  hid.  But  this 
reasoning  assumes  the  point  at  issue.  The  reference  is  to  a 
bid,  which  this  blank  paper  is  not,  and  if  the  reference  can 
be  assumed  to  be  to  this  document,  it  mistakes  the  fact.    If 
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the  question  were  whether  the  reference  is  sufficient  to 
identify  the  paper  so  as  to  make  it  a  part  of  the  document 
referring  to  it,  the  question  would  be  different.  Here  the 
contention  is  that  the  reference  gives  life  and  validity  to  a 
document  which  without  the  reference  would  be  void.  Nor  is 
the  question  whether  Williams  &  Belser  could  be  held  upon 
it  as  a  valid  bid  after  the  contract  had  been  awarded  to  them 
and  they  had  executed  the  formal  contraot.  These  supposed 
subsequent  events,  which  might  estop  the  contractors,  do  not 
afifect  this  question.  The  property  of  the  citizen  is  being 
taken  in  invitv/m,  and  in  this  requirement  there  is  an  ele- 
ment of  benefit  for  him,  and  there  must  be  substantial  com- 
pliance. 

The  question  is.  If  the  contractors  had  been  awarded  the 
contract,  and  had  then  declined  to  enter  into  the  formal  con- 
tract, could  a  recovery  have  been  had  upon  the  bond? 
Plainly,  I  think,  a  recovery  oould  not  have  been  had.  There  is 
no  consideration  for  the  bond  unless  there  is  a  bid.  They  are 
not  one.  The  law  requiring  that  the  bid  shall  be  accompanied 
by  a  bond  recognizes  their  separate  existence,  and  surely  if 
there  was  not  even  the  semblance  of  a  bid  the  bond  was 
without  consideration,  and  its  recital  will  not  estop  the 
sureties  from  showing  it.  It  may  be  that  merely  formal  de- 
fects could  not  thus  be  availed  of  after  performance. 

In  Argenti  v.  San  Francisco,  16  Cal.  27  9,  it  was  held  that 
the  bid  and  its  acceptance  constitute  a  complete  contract.  Un- 
der the  present  law  these  facts  would  not  make  a  contract  for 
doing  the  work,  but  still  the  bid  must  be  in  such  form  that 
upon  its  acceptance  a  valid  obligation  is  put  upon  the  bidder 
to  enter  into  the  formal  contract,  all  the  terms  of  which  are 
fixed,  and,  if  he  does  not,  will  enable  the  city  to  enforce  the 
penalty. 

Among  other  matters  in  reply  to  this  objection,  the  re- 
spondent contends  that  after  the  contract  had  been  awarded 
and  the  work  completed  this  objection  cannot  be  raised.  The 
matter  was  one  for  the  board  of  supervisors,  and  their  action 
id  conclusive.  But  the  matter  is  jurisdictional,  and  the  defect 
one  that  could  not  have  been  corrected  on  appeal.  The  case 
of  Miller  v.  Mayo,  88  Cal.  568,  is  not  in  point.  The  bond  in 
question  there  was  not  the  bond  which  accompanies  the  bid, 
but  the  bond  given  by  the  contractor  at  the  time  of  executing 
the  contract.  The  only  defect  in  it  was  that  it  was  approved 
CXXIX  Cal.— ^ 
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by  the  city  trusteee  instead  of  by  the  superintendent  of 
streets.  It  was  said  that  the  property  holder  cannot  object  to 
ihe  failure  of  the  superintendent  of  streets  to  approve  the 
bond.  This  is  saying,  in  effect,  that  the  sureties  would  be 
bound  although  the  bond  was  not  properly  approved.  The 
contractor  secured  the  contract  by  reason  of  the  bond,  and 
this  was  a  sufficient  consideration.  But,  whether  right  or 
wrong,  it  is  not  authority  for  the  proposition  that  notwith- 
standing the  strict  provisions  of  the  street  law,  the  board  of 
supervisors  can  make  a  vaUd  contract  for  street  work  with 
one  who  was  not  a  bidder. 

There  are  many  other  points,  the  most  serious  one  being 
in  regard  to  the  sufficiency  of  the  demand,  but  the  contract 
itself  being  void,  it  is  not  necessary  to  consider  them. 

The  judgment  and  order  are  reversed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred* 
Hearing  in  Bank  denied. 


[8.  F.  No.  2277.    In  Bank.— August  7,  1900.] 
HULDA  R.  TOWNSEND,  Petitioner,  v.  F.  M.  ANQEI^ 
LOTTI  and  CARROLL  COOK,  Judges  of  the  Superior 
Court,  etc.,  Respondents. 

KsTATK  OF  Insane  Pebson — ^Payment  of  Attobnxt— Obiw  Vaoatino 
Allowance — Denial  of  Motion  fob  Repaticbnt--Silknob  of 
Obdbb — Mandahus. — Where  an  order  vaoating  tho  allowanoe  of 
an  attorney's  fee  out  of  the  estate  of  an  insane  person,  which  had 
been  paid,  is  silent  as  to  a  part  of  the  motion  therefor,  which  moved 
also  for  an  order  requiring  the  repayment  of  the  fee  into  the  es- 
tate, such  silence  is  in  legal  effect  a  denial  of  that  part  of  the  mo- 
tion, and  mandafnu8  will  not  lie  to  compel  the  Judge  to  aet  there- 
upon. 

PETITION  for  Toandamua  from  the  Supreme  Court  to 
the  Superior  Court  of  the  City  and  County  of  San  Francisco. 
Carroll  Cook,  Judge.  F.  M.  Angellotti,  Acting  Judge. 
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The  facts  are  stated  iu  the  opinion. 

Foshay  Walker,  for  Petitioner. 

Carter  P.  Poiiieroy,  for  Respondents. 

THE  COURT.— W.  L.  Pierce,  in  certain  proceedings 
touching  the  guardianship  of  an  insane  person,  had,  by  order 
of  the  superior  court  and  of  Hon.  Carroll  Cook,  judge  thereof, 
l)een  allowed  the  sum  of  three  thousand  eight  hundred  dol- 
lars as  attorney's  fee,  which  sum  was  paid  out  of  the  funds 
of  the  insane  person.  Thereafter  this  petitioner,  a  party  in 
interest,  applied  to  the  superior  court  for  an  order:  1.  Va- 
cating the  order  allowing  said  \V.  L.  Pierce  an  attorney\s 
fee  of  three  thousand  eight  hundred  dollars;  and  2.  Requir- 
ing the  said  Pierce  to  pay  back  into  the  funds  of  the  insane 
person  said  three  thousand  eight  hundred  dollars,  with  in- 
terest. Hon.  F.  M.  Angellotti,  as  a  judge  of  the  superior 
court,  was  called  to  hear  and  pass  upon  the  application  for 
said  order.  In  due  time  he  made  and  caused  to  be  filed  the 
following  order: 

"The  motion  of  defendant  for  an  order  vacating  and  set- 
ting aside  the  order  made  herein  on  the  13th  day  of  June, 
1899,  allowing  an  attorney's  fee  of  three  thousand  eight  hun- 
dred dollars  to  W.  L.  Pierce,  and  directing  payment  of  the 
same,  and  requiring  the  payment  thereof  by  said  Pierce, 
having  come  on  regularly  for  hearing  on  the  9th  day  of 
December,  1899,  and  the  hearing  of  the  same  having  been 
regularly  continued  to  a  subsequent  date,  and  such  hearing 
having  been  had  and  the  matter  submitted  to  the  court  for 
decision  on  the  17th  day  of  January,  1900,  and  the  court 
being  now  fully  advised,  it  is  ordered  that  the  said  order  of 
June  13,  1899,  be  and  the  same  is  hereby  vacated  and  set 
aside. 

"Dat«d  February  28,  1900. 

"(Signed)  P.  M.  ANGELLOTTI, 
"Judge  Presiding  in  said  Court." 
The  petitioner  here  insists  that  this  order  fails  either  to 
grant  or  deny  her  application  for  an  order  compelling  Pierce 
to  repay  the  three  thousand  eight  hundred  dollars  into  the 
funds  of  the  insane  person's  estate.  This  is  an  application 
for  a  writ  of  mandate  to  compel  the  judge  to  determine  such 
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application.  We  think  it  should  be  denied.  The  order 
actually  made  contains  recitals  sufficient  to  show  that  all 
the  matters  applied  for  were  in  the  mind  of  the  court.  When 
it  made  its  order  as  it  did  vacating  the  order  for  the  pay- 
ment of  attorney's  fees  and  going  no  further,  it  was  the  plain 
equivalent  of  an  express  refusal  to  order  the  repayment  of 
the  money,  and  the  petitioner  would  be  justified  in  treating 
the  silence  of  the  order  a<?  a  denial  of  her  motion. 
Let  the  writ  be  discharged. 


[Grim.  No.  6S2.     In  Bank.— August  7,  1900.] 

In  re  JAMES  TAYLOR  ROGERS,  on  Habeas  Corpus. 

Criminal  Law — WnNEss  Befobe  Gband  Jubt — ^REFuaA^L  to  Anbwee — 
Pertinency  of  Questions — Incbimination  of  Witness — Con- 
tempt.— ^Where  a  witness  who  was  subpoenaed  before  the  grand 
jury  to  testify  upon  the  examination  of  a  charge  against  another 
person  for  forging  a  check  given  in  payment  of  the  interest  of  an 
alleged  heir  of  an  estate,  wV.ose  existence  was  a  subject  of  inqui^^^ 
refused  to  answer  quentions  propounded  to  him,  including  a  ques- 
tion as  to  whether  the  accused  did  not  inform  the  witness  that  the 
alleged  heir  was  not  the  legal  heir  of  the  deceased,  on  the  grounds 
that  the  questions  were  not  pertinent  to  the  matter  under  inquiry, 
and  that  the  answers  might  tend  to  incriminate  him  and  degrade 
his  character,  it  is  sufficient  to  sustain  a  punishment  for  contempt 
for  refusal  to  answer  that  the  one  question  so  included  api>ears  to 
have  been  pertinent  to  the  charge  under  inquiry,  and  that  it  did 
not  appear  and  was  not  fairly  shown  to  the  court  that  an  answer 
of  the  witness  thereto  would  have  a  tendency  to  incriminate  him 
or  to  degrade  his  character. 

HABEAS  CORPUS  in  the  Supreme  Court  to  test  the  valid- 
ity of  a  punishment  by  the  Superior  Court,  of  the  City  and 
County  of  San  Francisco  of  the  petitioner  for  contempt  in 
refusing  to  answer  questions  before  the  grand  jury.  Frank 
H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henly  &  Costello,  for  Petitioner. 

Lewis  F.  Byington,  contra. 
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HENSHAW,  J. — The  petitioner  was  subpoenaed  before 
the  grand  jury  sitting  in  the  city  and  county  of  San  Fran- 
cisco, and  having  been  sworn  as  a  witness  before  that  body, 
there  were  propounded  to  him  certain  interrogatories.  Upon 
his  refusal  to  answer,  the  foreman  of  the  grand  jury  made 
affidavit  sotting  forth  at  length  the  questions  which  had  been 
propounded  to  the  contumacious  witness,  and  stating  that 
the  body  of  which  he  was  foreman  was  engaged  in  the  con- 
sideration of  a  charge  of  felony  against  one  John  M.  Chre- 
tien as  to  whether  said  John  M.  Chretien  had  forged  the  in- 
dorsement "John  Sullivan"  on  a  check.    The  check  was  al- 
leged to  have  been  given  in  payment  for  the  interest  of  John 
Sullivan,  the  alleged  heir  of  Joseph  Sullivan,  deceased,  in 
the  estate  of  Joseph  Sullivan,  deceased,  and  (so  proceeds 
the  affidavit)  "it  then  and  there  became  material  to  know 
whether  said  John  Sullivan  was  the  brother  and  lawful  heir 
of  said  Joseph  Sullivan,  deceased,  and  as  to  whether  any 
such  person  as  John  SuUivan  was  in  existence."    This  affi- 
davit having  been  presented  to  the  presiding  judge  of  the 
superior  court,  Rogers  was  cited  to  appear,  and  did  appear, 
and  made  a  showing  why  he  should  not  be  compelled  to 
answer  the  questions  propounded.    After  hearing,  the  court 
made  its  order  and  judgment  that  the  questions  propounded 
were  each  and  all  legal,  proper,  and  pertinent  to  the  matter 
under  inquiry  by  the  grand  jury,  and  directed  this  peti- 
tioner, when  next  called  before  the  grand  jury,  to  answer 
them.    Again  called  before  the  grand  jury,  the  witness  again 
fefiMed  to  answer,   jusljifying  his  contumacy  upon   tho 
ground:  1.  That  the  questions  were  not  relevant  or  pertinent 
to  the  matter  under  inquiry;  and  2.  That  the  answers  to 
them  might  tend  to  incriminate  him  and  to  degrade  his  char- 
acter.   As  to  the  relevancy  and  pertinency  of  the  questions 
propounded  it  is  sufficient  to  say  that  the  decision  of  that 
matter  rests  with  the  judge  and  not  with  the  witness,  but 
that  the  decision  of  the  judge  at  nisi  prius  is  reviewable  by 
this  tribunal  under  the  writ.     (Ex  parte  Zeehandelaar,  71 
Cal.  238.)    Otherwise  the  production  of  evidence,  would  cease 
to  be  under  the  control  of  the  court,  and  would  depend  upon 
the  opinion  of  the  witnesses. 

If  any  one  of  the  eleven  interrogatories  propounded  to  the 
witness  appears  to  have  been  relevant  and  pertinent  to  the 
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matter  under  inquiry,  the  witness'  refusal  to  answer  this 
question  must  be  at  his  peril.  If  it  be  relevant  and  pertinent, 
he  will  be  protected  in  his  refusal  to  answer,  if  it  appear 
that  it  will  have  a  tendency  to  incriminate  him,  or  will  have 
u  direct  tendency  to  degrade  his  character,  and  the  question 
be  not  addressed  to  the  very  fact  in  issue  or  to  a  fact  from 
which  the  fact  at  issue  will  be  presumed.  (Code  Civ.  Pros., 
sec.  2065.)  In  most  instances  the  question  propounded 
to  a  witness  will  upon  its  face  disclose  whether  or  not  it  has 
a  tendency  so  to  incriminate  or  degrade.  If  this  does  not 
appear  by  the  question  itself,  as  if  the  question  be  innocent 
in  form  but  some  possible  answer  to  it  might  so  tend  to 
incriminate  or  degrade,  then  it  is  the  duty  of  the  witness  to 
make  it  appear  to  the  court  that  his  answer  might  at  least 
have  this  tendency.  It  is  for  the  court  to  pass  upon  the 
sufficiency  of  the  objection  which  the  witness  urges  to  an- 
swering, and  not' for  the  witness  to  decline  to  give  relevant 
and  pertinent  testimony  which  may  be  harmless  to  himself, 
upon  his  mere  declaration  that  his  answer  may  tend  to 
incriminate  or  degrade  him. 

Of  course,  the  decision  of  the  trial  court  is  here  review- 
able. We  need  not  be  at  pains,  then,  to  examine  all  of  the 
questions  propounded  to  this  witness,  with  a  view  to  deter- 
mining their  relevancy  and  pertinency.  If  any  one  be  rele- 
vant and  pertinent,  for  his  refusal  to  answer  it  the  witness 
was  properly  adjudged  to  be  in  contempt,  unless  he  fairly 
showed  that  his  answer  would  have  a  tendency  to  incrim- 
inate or  degrade  him. 

Amongst  the  questions  thus  propounded  was  the  follow- 
ing; "Q.  Did  John  M.  Chretien  inform  you  that  John  Sul- 
livan was  not  the  legal  heir  of  Joseph  Sullivan,  deceased?" 

The  relevancy  and  pertinency  of  this  inquiry  to  the  mat- 
tor  under  investigation  by  the  grand  jury  is  apparent,  and 
is  made  so  by  the  affidavit  of  the  foreman  presented  to  the 
court.  Chretien's  knowledge  as  to  whether  John  Sullivan 
was  an  actual  or  fictitious  person,  and  Chretien's  knowledge 
as  to  whether  the  so-called  John  Sullivan  was  in  truth  the 
lawful  heir  of  Joseph  Sullivan,  deceased,  were  matters  hav- 
ing a  pertinent  bearing  upon  the  criminal  charge  against 
him  which  was  being  investigated.  The  witness,  then,  could 
not  ground  his  refusal  to  answer  this  question  upon  any 
lack  of  pertinency,  nor  does  it  appear  from  the  language  of 
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the  queetioiiy  nor  is  it  made  to  appear  at  all,  that  his  answers 
to  the  question  would  either  have  a  tendency  to  incriminate 
him  or  degrade  his  character.  It  appears,  therefore,  that  as 
to  at  least  one  interrogatory  (and  this  inquiry  need  go  no 
further)  the  witness'  refusal  to  answer  was  not  justified  in 
law,  and  that,  therefore,  he  was  properly  adjudged  to  be  in 
contempt. 
Let  the  writ  be  discharged  and  the  prisoner  remanded. 

Harrison,  J.,  Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Rehearing  danied. 


[S.  F.  Ke.  1M4.   Departaieiit  Two.— August  8,  1900.] 
DAN.  O'TOOLE,  Appellant,  ▼.  JAMES  J.  DOLAN  and 
HALL  McAllister,  Respondents. 

Sale  or  Mun»— Whtibh  Oortraot— Osal  Agreement  fob  Ooicicis- 

BIONS — ^ASSIGmCXHT  OF  WBITIKlf  CONTBAOT — BONUB  TO  ASBIONKB— 

Right  to  Shabb  Gommisbions  Paid. — ^Where  the  owners  of  a  mine 
agreed  in  writing  with  another  person  that  if  he  should  pay  or 
cause  to  be  paid  a  specified  sum  on  or  before  a  fixed  date,  they 
would  bond  the  mine  for  an  agreed  price,  and  orally  agreed  to  pay 
him  fifteen  hundred  dollars,  if  a  sale  for  such  price  should  be  af- 
fected, and  then  assigned  the  written  contract  to  a  third  person 
without  assigning  his  right  to  any  part  of  the  agreed  conunission, 
and  the  assignee  received  a  bcmus  from  one  who  became  a  pur- 
chaser of  the  mine,  such  assignee  is  not  entitled  to  any  share  in 
the  fifteen  hundred  dollars  paid  in  execution  of  such  oral  agreement. 

Id. — Claim  bt  Assignee  to  Onb-haut  of  Cohmibsions — Issue  as  to 
AoBEEicENT— Finding  as  to  Assignment. — Where  the  assignee  of 
the  contract  claimed  one-half  of  the  oonmiissions  orally  agreed  upon 
between  the  Tendors  of  the  mine  and  his  assignors,  and  in  a  suit 
to  recover  one-half  thereof  deposited  by  the  vendors  of  the  mine 
to  abide  the  controversy,  alleged  that  the  other  half  previously 
paid  to  the  assignor  was  in  full  for  his  share,  and  that  in  con- 
sideration of  the  assignment  of  the  contract  to  him  it  was  agreed 
between  himself  and  his  assignor  that  the  commissions  should  be 
equally  divided  between  them,  and  that  the  vendors  had  notice  of 
such  assignment  and  agreement,  a  finding  that  no  assignment  of 
the  commissions  was  made  by  the  assignor  of  the  contract  to  the 
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aMignee,  includes  a  Terbtl  as  well  m  a  written  mosigiunaiit,  and 
though  not  as  specific  as  it  should  have  been,  suifioftntly  passes 
upon  the  issue  tendered  as  to  whether  the  agreement  was  made 
as  alleged,  so  as  to  entitle  the  plaintiff  to  recover  the  money  de- 
posited by  the  vendors  of  the  mine. 

Id. — Oiassion  to  Find  as  to  DBnifOANT'B  Shabe. — ^Where  the  findings 
sufficiently  show  that  plaintiff  had  no  interest  in  the  eommissions 
orally  promised  by  the  vendors  of  the  mine,  an  omission  to  find 
upon  an  issue  as  to  whether  defendant  had  received  his  full  share 
thereof  is  immaterial. 

Id. — ^MoDE  OF  Effectino  Sale  Ihmatebiai.. — ^As  to  the  vendors  of  the 
mine,  the  sale  must  be  deemed  to  haTS  been  effected  through  the 
agency  of  the  one  to  whom  the  commissions  were  promised,  and  it 
was  immaterial  to  them  what  mode  was  used  by  him  in  effecting 
the  sale,  whether  he  personally  found  a  purchaser  or  found  one 
through  the  agency  of  an  assignee  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 
Isaac  Frohman,  for  Appellant. 

Henry  K.  Mitchell,  and  J.  H.  Rogers,  for  Respondents. 

HAYNES,  C. — This  is  an  action  to  determine  conflicting 
claims  of  plaintiff  O'Toole  and  defendant  Dolan  to  the  sum 
of  seven  hundred  and  fifty  dollars  placed  in  the  hands  of 
defendant  McAllister  by  Parker  and  Shimer  to  abide  the 
determination  of  the  controversy.  The  cause  was  tried  by  the 
court,  and  findings  and  judgment  were  for  defendant  Dolan, 
and  plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

Parker  and  Shimer  were  the  owners  of  certain  mines,  and 
on  June  9, 1897,  entered  into  a  contract  in  writing  with  Do- 
lan, by  which  they  agred  that  if  Dolan  should  pay  or  cause  to 
be  paid  to  them  one  thousand  dollars  on  or  before  July  9th, 
they  would  execute  a  bond  for  the  sale  of  the  mine  for  the 
price  of  ten  thousand  dollars,  four  thousand  five  hundred  dol- 
lars to  be  paid  in  six  months,  and  four  thousand  five  hundred 
dollars  in  one  year  from  the  date  of  the  bond.  Besides  this 
wiitten  agreement,  Parker  and  Shimer  orally  agreed  to  pay 
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Dolan  iifteeii  hundred  dollars  in  case  a  sale  for  said  sum 
should  be  effected  for  them.  On  June  18th  Dolan  assigned 
said  written  agreement  to  the  plaintiff,  who  within  the  time 
limited  assigned  the  same  to  another  party,  who  paid  O'Toole 
five  hundred  dollars  bonus  or  commission,  and  paid  to  Parkei 
and  Shimer  said  one  thousand  dollars  within  the  time  lim- 
ited, and  afterward  completed  the  purchase.  Afterward 
Parker  and  Shimer,  upon  the  payment  to  them  of  one-half 
the  purchase  money,  paid  Dolan  seven  hundred  and  fifty  dol- 
lars, being  one-half  of  the  promised  compensation  for  eflFect- 
ing  a  sale.  Six  months  afterward,  the  remainder  of  the  pur- 
chase money  having  been  paid,  Ptu-ker  and  Shimer  offered  io 
pay  the  remaining  seven  hundred  and  fifty  dollars,  which  is 
the  subject  of  this  action,  and  as  Dolan  and  OToole  each 
claimed  the  money  it  was  deposited  with  Mr.  McAllister  as 
above  stated. 

1.  Appellant  contends  that  the  main  and  most  material 
issue  raised  by  the  pleadings  and  tried  by  the  court,  viz., 
•whether  or  not  it  was  agreed  between  OToole  and  Dolan 
that  the  fifteen  hundred  dollars  commission  should  be  equally 
divided  between  them,'^  was  not  found  upon  by  the  court. 
The  court  found  ''that  said  Dolan  never  assigned  his  said 
agreement  with  Parker  and  Shimer  for  the  payment  to  him 
of  said  sum  of  fifteen  hundred  dollars  aforesaid,  or  any  part 
thereof,  to  said  plaintiff  or  to  any  other  person." 

The  complaint  alleged  that  defendant  Dolan  "assigned  and 
transferred  to  plaintiff  all  his,  said  Dolan's,  rights  under  said 
agreement  with  said  Shimer  and  Parker,  and  in  consideration 
thereof  it  was  agreed  between  plaintiff  and  said  defendant 
that  said  sum  of  fifteen  hundred  dollars  should  be  divided 
equally  between  themselvej^ ;  that  said  Shimer  and  said  Parker 
had  knowledge  of  said  assignment  and  said  agreement  h(y 
tween  plaintiff  and  defendant  Dolan." 

Defendant  Dolan,  among  other  things,  denied  ''that  in  con- 
sideration thereof,  or  at  all,  it  was  agreed  between  said  plain- 
tiff and  said  defendant  that  said  srnn  of  fifteen  hundred  dol- 
lars, or  any  other  sum,  should  be  divided  equally,  or  at  all, 
between  them." 

There  was  no  issue  or  controversy  as  to  the  fact  of  the  as- 
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Id. — Estoppel — Res  Adjudicata — Oountebclaim  in  Fokbclosusb  Suit 
— Connection  with  Subject  or  Action — Assignment  or  Claim. — 
A  claim  for  the  recovery  of  money  paid  to  a  mortgagee  under  a 
mistake  of  both  parties  that  he  was  entitled  to  the  crops  of  which 
it  was  the  proceeds,  which  had  been  assigned  by  the  mortgagor 
before  answer  was  filed  in  the  foreclosure  suit,  is  not  so  legally 
connected  with  the  subject  of  the  action  as  to  be  barred  by  failure 
to  plead  it  as  a  counterclaim;  but  the  assignment  was  evidence  of 
the  election  of  the  mortgagor  that  the  money  should  be  recovered 
in  a  separate  action,  and  the  assignee's  rights  could  not  be  af- 
fected by  any  counterclaim  or  defense  made  by  the  assignor. 

Id. — Counterclaim  Under  Exfbebs  Agreement — Monet  Paid  Under 
Mistake  not  Included. — ^A  counterclaim  set  up  by  the  mortgagor 
in  the  foreclosure  suit  under  an  express  agreement  of  the  mortgagee 
to  pay  a  fixed  sum  to  the  mortgagor,  which  included  the  proceed^} 
of  the  mortgagor's  crops  and  other  money,  for  a  deed  to  be  made 
by  the  mortgagor,  whicli  counterclaim  was  found  against  him,  did 
not  include  or  aflfect  the  right  of  the  mortgagor  or  his  assignee  to 
recover  the  money  paid  to  the  mortgagee  under  mistake. 

Id. — Death  of  Defendant  Pending  Suit — Presentation  op  Claim — 
Revival  of  Suit  Against  Executors — Limitation  of  Three 
Months — Construction  of  Code. — Where  the  defendant  in  an  ac- 
tion dies  pending  suit,  all  that  is  required  of  the  plaintiff  is  the 
presentation  of  the  claim  within  the  time  limited  therefor.  Section 
1498  of  the  Code  of  Civil  Procedure,  limiting  the  commencement 
of  an  action  upon  a  rejected  claim  which  is  past  due  to  the  period 
of  three  months,  has  no  application  to  an  action  already  pending; 
and  the  fact  that  the  suit  may  have  been  revived  against  the  exe- 
cutors more  than  three  months  after  the  rejection  of  the  claim 
cannot  affect  the  cause  of  action. 

Id. — Claims  Against  Estate — ^Nonaction  or  Executor  ob  Administra- 
tor— Option  of  Creditor. — ^Where  an  executor  or  administrator 
takes  no  action  upon  a  claim,  neither  approving  nor  rejecting  it, 
the  creditor  may  exercise  his  option  to  regard  it  as  rejected  only 
at  the  time  of  or  shortly  before  the  bringing  of  a  suit  thereupon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henry  N.  &  Jabish  dement,  and  George  A.  Lamont,  for 

Appellants. 

J.  M.  Gregory,  Respondent  in  pro.  per. 
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SMITH,  C— The  plaintiflF,  as  assignee  of  one  Blake, 
brought  suit  against  Clabrough  for  the  sum  of  six  hundred 
and  thirty-two  dollars  and  eighty-five  cents,  which,  it  is  al- 
leged and  found,  "Clabrough  in  his  lifetime  received  for  and 

on  behalf  of. . .  .Blake to  be  held  by  said Clabrough 

until  demanded  by  the  said Blake."     On  the  death  of 

fMabrough  the  .suit  was  continued  against  his  executors, 
against  whom  judgment  was  rendered.  The  defendants  ap- 
peal from  the  judgment  and  from  an  order  denying  a  new 
trial. 

The  facts  out  of  which  the  controversy  arose  are  as  fol- 
lows :  Clabrough  had  a  mortgage  on  Blake's  ranch  for  the 
amount,  including  interest,  of  nineteen  thousand  two  hun- 
dred and  twenty-seven  dollars  and  sixty  cents,  for  which  a 
suit  to  foreclose  was  pending,  and  the  parties  were  negotiat- 
ing for  a  conveyance  of  the  mortgaged  premises  to  Clabrough 
in  satisfaction  of  the  mortgage.  Under  these  circumstance.^ 
Clabrough  and  Blake  came  to  the  office  of  Preston,  the  at- 
torney of  the  former,  to  consult  him  about  the  proceeds  of 
the  crops  then  growing  upon  or  recently  severed  from  the 
mortgaged  land ;   which — referring  to  the  proceeds — "Blake 

stated certain  creditors  of  his  were  about  to  attach  or 

might  attach";  or,  "in  other  words,  these  proceeds  were  in 
jeopardy  of  being  lost."  Thereupon  they  were  advised  by  the 
attorney  that  the  mortgage  "covered  not  only  the  land  but 
the  rents,  issues,  and  profits,"  and  that  Clabrough  "should 
receive  [the  money]  because  he  was  entitled  to  it  imder  the 
clause  giving  him  the  rents,  issues,  and  profits  of  the  ranch." 
The  money  was  afterward  received  by  Clabrough  under  this 
understanding.  There  was  no  promise  that  the  money 
should  be  repaid  to  Blake  on  demand  or  otherwise.  But  there 
was  a  proposition  from  Clabrough  to  Blake — ^whether  then 
pending  or  subsequently  made  does  not  appear — that,  upon 
the  conveyance  of  the  mortgaged  premises  by  Blake  and  his 
wife  to  Clabrough,  the  latter  would  pay  to  him,  or  tliem,  the 
amount  thus  received  and  two  hundred  and  fifty  dollars  in 
addition.  This  proposition  was  accepted  by  Blake,  and  a 
deed  executed  by  him;  but  his  wife  refused  to  join  in  the 
deed,  and  Clabrough  was  unwilling  to  dispense  with  her  sig- 
nature. The  negotiations  thus  failing,  the  foreclosure  suit 
was  prosecuted  to  judgment,  under  which  the  premises  were 
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sold.  The  money  received  by  Clabrough  was  not  credited  on 
the  mortgage  or  allowed  in  the  judgment.  The  daim  of 
Blake  was  assigned  to  the  plaintiff,  and,  on  Clabrough's  death 
— pending  the  suit  brought  by  the  plaintiff  to  recover  it — 
was  duly  presented  to  his  executors  on  the  nineteenth  day  of 
August,  1896,  but  was  neither  approved  or  disapproved  by 
them.  An  '^amended  and  supplemental  complaint^"  setting 
up  these  fiiets,  was  filed  May  19,  1897. 

The  points  urged  for  reversal — so  far  as  material — are  that 
there  was  no  promise  on  the  part  of  Clabrough  to  repay  the 
money  to  Blake ;  that  the  money  was  paid  to  Clabrough  for 
the  purpose  of  defrauding  the  creditors  of  Blake;  that  the 
plaintiff  was  estopped  by  the  judgment  in  the  foreclosure 
suit ;  and,  finally,  that  his  cause  of  action  was  barred  by  the 
provisions  of  sections  1496, 1498,  1500  and  1501  of  the  Code 
of  Civil  Procedure. 

1.  On  the  merits,  the  case  was  very  plainly  for  the  plain- 
tiff. The  money  was  paid  to  Clabrough  on  the  advice  of  Mr. 
Preston  to  him  and  Blake  that  the  former  was  entitled  to  it 
under  the  mortgage ;  which  was  clearly  not  the  case.  (Simp- 
son v.  Ferguson,  112  Cal.  180*;  Modesto  Bank.  v.  Owens, 
121  Cal.  223.)  The  money  was  paid,  therefore,  under  a  mis- 
take of  law  common  to  all  the  parties  (Civ.  Code,  sec.  1578), 
and  hence  must  be  regarded  as  paid  to  Clabrough  to  the  use 
of  Blake.  {Kreutz  v.  Livingston,  15  Cal.  346;  1  Chitty  on 
Pleading,  302,  note,  2;  Moses  v.  McFarlan,  2  Burr.  1012; 
Lockwood  V.  Kelsea,  41  N.  H.  187.)  The  promise  to  pay  on 
demand  is  implied  by  the  law ;  it  was  unnecessary  to  allege 
or  to  prove  it.  {Wilkins  v,  Stidger,  22  Cal.  231.«) 

2.  There  was  no  issue  as  to  fraud  in  the  case ;  and  no  evi- 
dence tending  to  prove  fraud.  On  the  contrary,  it  appears 
from  the  evidence  that  the  money  was  paid  to  Clabrough 
under  the  mistaken  belief  of  all  that  he  was  entitled  to  it  as 
mortgagee ;  there  was  no  fraud  in  paying  him  what  was  be- 
lieved to  be  his  own. 

3.  The  claim  of  estoppel  is  based  on  two  grounds,  namely : 
1.  That  Blake's  claim  was  proper  matter  for  oounterclaim 


1 53  Am.  St.  Rep.  201. 
2  S3  Am.  Dec.  04. 
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under  subdivision  1  of  section  438  of  the  Code  of  Civil  Pro- 
cedure, and  was  barred  under  the  provisions  of  section  439 
for  failure  to  set  it  up;  and  2.  That  it  was  in  fact  set  up  in 
the  answer  and  adjudicated  advei-scly  to  Blake;  but  neither 
of  these  contentions  can  be  sustained. 

If  Blake's  demand  was  a  proper  subject  for  counterclaim, 
it  must  have  been  so,  under  the  second  clause  of  the  subdi- 
vision, as  a  cause  of  action  "connected  with  the  subject  of 
the  action,"  i.  e.,  in  the  foreclosure  suit.  This  clause  is  very 
vague  and  general,  and  its  precise  meaning  has  not  as  yet 
been  determined.  (Pomeroy  on  Code  Remedies,  sees.  793, 
794;  Bliss  on  Code  Pleadings,  sees.  126,  873.)  But  we  may 
at  least  assume  that  the  clause  refers  to  some  sort  of  real 
and  legal  connection.  Here  the  only  connection  was  that 
of  the  mistaken  impression  that  the  money  belonged  to  the 
mortgagee ;  but  this  was  apparent  only,  and  not  real.  Blake 
was  entitled  to  recover  back  the  money,  and  on  his  election 
to  do  so — which  was  evidenced  by  his  assignment  to  the 
plaintiff — the  apparent  relation  ceased. 

Nor  can  it  be  said  the  claim  was  in  fact  adjudicated.  The 
defense  set  up  by  Blake  in  the  foreclosure  suit  was  an  alleged 
agreement  between  him  and  Clabrough,  by  which  the  latter 
was  to  pay  him  eight  hundred  and  ninety  dollars  and  release 
the  mortgage  in  exchange  for  Blake's  deed.  The  decision  of 
the  court  simply  negatived  this  claim,  and  did  not  in  any  way 
affect  the  right  of  Blake  or  his  assignee  to  recover  the  money 
paid  by  mistake.  Indeed,  the  assignment  had  been  made 
several  months  before  the  answer  was  filed,  and  the  assignee's 
rights  could  not  be  affected  by  any  defense  set  up  by  the 
assignor. 

4.  Section  1498  of  the  Code  of  Civil  Procedure  can  have  no 
application  to  a  case  like  the  present,  where  the  action  was 
already  pending  when  the  claim  was  presented.  All  that  is 
required  of  the  plaintiff  in  such  case  is  simply  to  present  his 
claim.  (Code  Civ.  Proc,  seo  1502.)  The  point  intended 
seems  to  be  that  the  suit  was  not  revived  against  the  executors 
for  over  three  months  after  the  claim  was  rejected.  But  there 
is  no  provision  of  the  code  requiring  that  it  should  be  revived 
within  any  definite  period.  It  may  be  added  that  it  appears 
from  the  record  that  the  claim  was  neither  approved  nor  re- 
jected by  the  executors,  and  that  plaintiff  exercised  his  option 
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which  they  now  hold,  they  found  those  stakes  intact  and 
adopted  them,  their  notice  of  location  referring  to  these 
stakes;  and  defendant  contends  that  the  location  was  invalid 
because  pleiintiffs  did  not  actually  put  up  new  stakes.  This 
contention  is  not  maintainable.  These  stakes  so  distinctly 
marked  the  location  of  the  ground  that  its  boundaries  could 
be  readily  traced ;  and  this  was  all  that  the  statute  requires. 
As  the  stakes  referred  to  already  stood  at  the  proper  places,  it 
would  have  been  a  useless  work  to  have  taken  them  out  and 
put  them  in  again,  or  to  have  replaced  them  with  other 
stakes.  The  location  was,  in  this  respect,  sufficient  under  the 
principles  stated  in  North  Noonday  Min.  Co,  v.  Orient  Min. 
Co.,  6  Saw.  311;  Jupiter  Min.  Co.  v.  Bodie  Con.  Min.  Co.,  7 
Saw.  96 ;  Seidler  v.  La  Fave,  5  N.  Mex.  44,  and  cases  there 
cited.  In  the  last-named  case  the  notice  of  the  location  of 
the  Miners'  Dream — the  claim  in  contest — stated  that  the 
claim  "commences  at  the  northeast  corner  of  the  Iron  King 
mine,  and  extends  along  the  eastern  boundary  of  the  Iron 
King  claim,  in  a  southwestern  direction  to  the  southeastern 
corner  of  the  Iron  King  mine" ;  thence,  in  various  directions 
to  the  point  of  beginning ;  and  it  was  held  sufficient  if  there 
were,  in  fact,  monuments  at  the  northeast  and  southeast  cor- 
ners of  the  Iron  King;  and  this  was  under  a  statute  of  New 
Mexico,  which  was  much  more  stringent  as  to  monuments 
than  the  United  States  statute. 

2.  We  think  that  there  was  sufficient  evidence  to  warrant 
the  court  in  finding  that  the  plaintiffs  had  discovered  a  lode 
before  their  location  in  1894;  although  the  plaintiffs,  who 
seemed  to  have  taken  this  fact  for  granted,  could  evidently 
have  put  the  matter  beyond  a  doubt  by  simply  asking  any 
one  of  their  witnesses  a  direct  question  upon  that  subject. 
They,  as  before  stated,  had  located  this  claim  several  years 
prior  to  1894,  and  had  done  a  good  deal  of  work  on  it.  They 
had  sunk  a  shaft  twenty-five  or  thirty  feet  deep,  and  had 
taken  from  it  a  considerable  amount  of  quartz  rock  which 
formed  a  dump.  The  witness  Heisser,  who  had  worked  for 
plaintiff,  testified  that  some  years  before  the  last  location  he 
found  rich  rock  on  the  south  end  of  the  claim,  and  informed 
one  of  the  respondents  of  this  fact,  and  warned  him  that  the 
claim  was  jumpable,  and  that  he  afterward  got  rock  both 
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from  the  shaft  and  the  dump  to  show  an  expert.  The  witness 
Moise,  when  testifying  about  measuring  the  claim,  said:  "I 
measured  along  the  lode  line  about  the  middle  of  May.  I 
measured  from  the  center  of  the  shaft  in  Bear  creek  twelve 
hundred  feet  along  the  course  of  the  vein,  so  far  as  I  could 
judge  its  course;  as  the  ground  is  all  capped  there  is  no  rock 
in  place  at  the  surface.  I  took  my  directions  for  the  course 
of  the  vein  from  a  line  drawn  from  the  shaft  through  two  or 
three  prospect  holes  on  the  northern  end  of  the  claim  where 
the  ledge  is  exposed" ;  and  although  this  was  after  the  loca- 
tion of  1894,  still  it  has  a  bearing  on  the  question,  for  the 
testimony  is  fairly  susceptible  of  the  meaning  that  the  vein 
was  exposed  in  the  shaft,  which  plaintiffs  had  sunk  several 
years  before  their  second  location.  The  plaintiff  Conway  tes- 
tified— indirectly,  to  be  sure — to  his  knowledge  of  the  vein 
at  the  time  of  the  location,  as  appears  from  the  followinj^ 
question  and  answer :  "Q.  What  direction  does  the  vein  run 
upon  which  you  posted  this  notice?  A.  North  and  south." 
The  defendant  himself,  when  on  the  witness  stand,  testified  as 
follows:  "Some  work  had  been  done  south  of  the  shaft  in 
Bear  creek  in  the  direction  of  my  tunnel  that  I  know  of  in 
1885  and  '6.  It  was  done  almost  on  my  line  in  the  direction 
of  my  shaft  from  the  tunnel — between — on  the  vein.  I  wan 
there  when  the  work  was  in  progress  in  1886.  At  that  time 
Mr.  Conway  and  Mr.  Heisser  were  working  there.  That  work 
was  inside  the  boundaries  of  my  claim,  probably  three  hun- 
dred feet  south  of  my  north  line.  The  rock  was  gold  bear- 
ing." Now,  there  is  no  doubt  whatever  that  there  actually 
is,  and,  of  course,  at  the  date  of  the  location  was,  a  gold-bear- 
ing lode  there — the  appellant  so  avers  in  his  answer,  and 
proves  by  his  testimony;  and,  considering  all  the  evidence, 
we  cannot  say  that  the  court  was  not  warranted  in  holding 
that  the  rock  taken  by  respondents  and  plaoed  on  the  dump 
was  not  mere  float  rock,  but  rock  taken  from  the  lode  which 
all  admit  to  be  there;  and  that,  consequently,  respondents 
knew  of  the  existence  of  the  lode  when  their  location  in  1894 
was  made.  The  evidence  on  the  point  was,  of  course,  not 
very  direct  and  explicit,  but  it  was  sufficient  to  sustain  the 
finding. 

3.  There  was  sufficient  evidence  to  justify  the  court  in 
finding  that  the  premises  were  vacant  United  States  public 
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land,  subject  to  appropriation  at  the  time  of  respondents'  lo- 
cation, although  here  again  the  plaintiffs  evidently  could 
have  made  the  matter  clear  by  asking  a  direct  question  on 
this  subject.  Very  little  evidence  on  that  subject  is  required 
as  against  a  subsequent  locator  who  asserts  no  title  antedating 
his  location.  Appellant  testified  himself  that  at  the  time  he 
made  his  location,  which  was  only  four  months  after  that  of 
respondents,  the  land  was  unoccupied  by  anybody,  wid  was 
"vacant  government  land" ;  and  the  testimony  of  respondents 
shows  that  they  had  located  and  worked  the  mine  several 
years  before  their  location  in  1894;  that  they  had  placed 
stakes  around  the  claim  and  had  sunk  a  shaft  and  taken  out 
rock,  and  that  when  they  went  back  there  in  April,  1894, 
they  found  the  stakes,  the  shaft,  and  the  claim  in  the  same 
condition,  substantially,  in  which  they  had  left  them,  and 
there  is  no  evidence  or  pretense  that  any  person  other  than 
respondents  and  appellant  ever  occupied  this  land  or  set  up 
any  claim  to  it.  This  was  sufficient  to  warrant  the  court  in 
finding  that  the  land  was  vacant ;  certainly  it  cannot  be  said 
that  the  court  should  have  found  otherwise  on  Una  point. 

In  addition  to  the  foregoing  points,  appellant  contends 
that  respondents  cannot  maintain  this  action,  because  before 
its  commencement  they  had  conveyed  whatever  title  they  had 
to  third  parties,  to  wit,  William  S.  Zeller,  W.  H.  Moise,  and 
T.  P.  Bisland.  The  evidence  on  this  point  consists  of  three 
written  instruments,  one  of  which  is  a  contract  between  the 
parties  by  which  the  respondents  agree  to  sell  to  said  Zeller 
and  others  certain  properties  called  the  "Conway"  and  "Zim- 
merman" mining  claims,  for  the  sum  of  six  thousand  dollars, 
to  be  paid  on  or  before  the  seventh  day  of  April,  1898 ;  an- 
other of  which  is  a  deed  which  on  its  face  conveys  said  claims 
from  respondents  to  said  2ieller  and  others;  and  the  third 
being  a  deed  which  purports  to  convey  the  said  claims  from 
said  Zeller  and  others  to  the  respondents.  The  three  instru- 
ments were  all  executed  at  the  same  time  and  constitute  parts 
of  one  transaction.  The  deed  from  the  respondents  to  ^Uer 
and  others  went  into  the  possession  of  the  latter,  and  the  deed 
from  Zeller  and  others  to  respondents  was  given  to  another 
party  as  an  escrow,  to  be  delivered  to  the  respondents  upon 
the  failure  of  Zeller  and  others  to  comply  with  their  part  of 
the  said  contract.    Appellant  contends  that  the  fiislrnamed 
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deed  was  actually  delivered  to  Zeller  and  others,  and  passed 
to  them  absolutely  the  legal  title.  Respondents  testified^  how- 
ever, thai  the  giving  of  the  deed  into  the  possession  of  Zeller 
and  othen  was  not  intended  as  an  absolute  delivery  so  as  to 
pass  title ;  and  we  think  the  court  was  wan*anted  in  holding 
that  the  three  instruments  construed  together  as  forming  one 
transaction  constituted  nothing  more  than  a  contract  to  con- 
vey— ^a  mere  option  given  Zeller  and  othei's  to  purchase  the 
property  within  a  stated  time  for  a  named  amount.  And  this, 
we  think,  was  a  correct  conclusion  regardless  of  the  fact  that 
the  instruments  in  question  do  not  mention  the  '^Belmont" 
mine. 

The  points  above  noticed  are  in  their  nature  highly  tech- 
nical; but  appellant  makes  another  contention  which,  if 
maintainable,  would  go  somewhat  to  the  merits.  It  appears 
that  at  one  time,  the  respondent  Conway,  after  some  conver- 
sation between  him  and  the  appellant  about  their  conflicting 
interests,  put  three  stakes  across  the  Belmont  location  some 
considerable  distance  north  of  the  line  claimed  by  respond- 
ents as  their  southern  line ;  and  it  is  contended  by  appellant 
that  respondents  were  estopped  thereby  from  claiming  any 
ground  south  of  the  line.  We  do  not  think,  however,  that 
this  contention  can  be  maintained.  The  other  respondent, 
Zimmerman,  Conway's  cotenant,  never  saw  or  heard  of  these 
stakes ;  and  while  Conway's  explanation  of  the  reasons  why 
he  put  them  there  is  some>vhat  unsatisfactory,  he  himself 
shortly  afterward  repudiated  them,  and  we  do  not  think  that 
the  evidence  shows  the  elements  which  constitute  an  estoppel. 
Moreover,  appellant's  answer  shows  that  he  claimed  that  the 
boundaries  of  the  "New  Discovery"  extended  to  their  original 
limits  and  far  north  of  these  stakes  set  up  by  Conway,  and  in 
his  testimony  he  admits  that  he  did  not  consider  himself 
bound  by  those  stakes  as  his  northern  boundary,  but  claimed 
to  the  limits  of  his  original  location. 

The  court  found  that  fifteen  hundred  feet  running  south- 
erly along  the  ledge  from  respondents'  northern  stake  and 
shaft,  as  described  in  their  notice  of  location,  w^ould  end  a 
short  distance  north  of  what  respondents  claim  to  be  their 
southerly  end  line,  and  confined  the  claim  of  the  respond^ 
ents  to  the  actual  fifteen  hundred  feet^  and  in  this  we  see  no 
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the  defendant  was  a  member  of  such  society.  The  fact  that  he  had 
a  letter  therefrom  in  his  possession  does  not  tend  to  show  that  he  was 
a  member  thereof,  or  to  connect  him  therewitli,  so  as  to  justify  sucii 
evidence. 
Id. — Impeachment  of  Witness. — Evidence  of  the  bad  character  of  such 
society  is  not  admissible  for  the  purpose  of  degrading  and  im- 
peaching the  defendant  aa  a  witness.  Neither  the  defendant  nor 
any  witness  can  be  impeached  or  degraded  in  that  way. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  Jo- 
seph W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Johnston,  and  John  V.  Powers,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

GAROUTTE,  J. — Defendant  has  been  convicted  of  nmr- 
der,  and  appeals  to  this  court. 

Defendant  was  arrested  some  months  after  the  commission 
of  the  homicide.  AVhen  arrested  he  was  searched,  and  upon 
his  person  were  found  two  letters  purporting  to  have  been 
written  by  a  Chine.se  society  known  as  Suey  Ying  Tong,  and 
addressed  to  another  Chinese  society  known  as  Woo  Soon 
Tong.  The  contents  of  these  letters  were  to  the  effect  that 
the  friends  of  the  dead  man  and  the  officers  of  the  law  were 
upon  the  track  of  the  defendant,  and  this  society  to  whom 
they  were  addressed  was  directed  to  give  him  information  to 
the  end  that  he  might  take  precautions  in  the  matter  of 
changing  his  residence.  We  do  not  see  the  importance  of 
Ihese  letters,  especially  in  view  of  the  fact  that  defendant  was 
in  no  way  connected  with  the  sender  of  them,  and  no  evi- 
dence was  introduced  tending  to  show  that  he  acted  upon 
their  contents  in  any  way.  (People  v.  Colburn,  105  Cal.  648.) 
While  flight  is  evidence  of  guilt,  the  advice  or  suggestion  of 
third  parties  to  a  defendant  that  he  flee  is  not.  It  is  the  fact  of 
flight  that  is  material  and  competent  evidence,  and  not  what 
third  parties  may  do  or  say  with  reference  to  the  flight.  The 
defendant  took  the  witness  stand  and  stated  that  he  did  the 
kilUng  in  self-defense,  and  also  stated  that  he  had  received 

letter  from  his  friends  warning  him  of  the  danger  of  arrest, 
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and  further  stated  that  he  changed  his  re.-idence  in  order  to 
avoid  arrest,  and  at  the  suggestion  of  the  letter  he  had  re- 
ceived. In  view  of  these  facts  which  the  record  discloses,  we 
do  not  perceive  any  injurious  error  conniiittcd  upon  the  part 
of  the  trial  court  in  the  admission  of  these  letters  in  evidence. 
At  the  same  time,  upon  a  second  trial  we  now  see  no  legal 
reason  why  they  should  be  placed  before  the  jury. 

Price,  a  witness  for  the  people,  testified  that  the  Chinese 
society  known  as  the  Suey  Ying  Tong,  the  party  writing  the 
aforesaid  letters,  was  a  highbinder  society,  a  secret  society,  a 
tong,  "one  that  can  be  hired  for  murder  or  blackmail,  or  any- 
thing you  want  for  money."  This  evidence,  upon  every  prin- 
ciple of  criminal  law,  should  not  have  gone  to  the  jury.  In 
ordering  its  admission  the  trial  court  stated  that  it  tended  to 
show  the  character  of  the  defendant.  We  are  at  a  loss  to  see 
how  it  had  any  such  tendency,  for  there  is  not  a  particle  of 
evidence  that  the  defendant  was  a  member  of  this  tong. 
There  was  not  even  a  particle  of  evidence  to  the  effect  that  he 
had  any  personal  knowledge  of  its  existence.  The  sum  and 
substance  of  the  evidence  is  that  he  had  in  his  possession  at 
the  time  of  his  arrest  two  letters  written  by  this  tong,  direct- 
ing another  tong  to  inform  him  of  the  danger  surrounding 
him.  That  evidence  is  wholly  too  weak  to  connect  defendant 
with  this  tong  as  a  member,  or  even  as  an  associate  of  its 
members. 

There  is  aiiother  objection  to  the  admission  of  this  evi- 
dence of  the  witness  Price,  possibly  more  substantial  than 
the  one  to  which  allusion  has  already  been  made.  The  evi- 
dence was  ofifered  by  the  prosecution  for  the  purpose  of  de- 
grading and  impeaching  the  defendant.  It  was  admitted  by 
the  court  for  that  purpose.  Yet,  it  is  the  law  of  this  state — 
and  we  believe  of  every  other  state — that  neither  the  defend- 
ant nor  any  witness  can  be  impeached  or  degraded  in  this 
way.  The  efifect  of  this  evidence  of  necessity  must  have  been 
greatly  prejudicial  to  defendant  in  the  eyes  of  the  jury,  and 
therefore  its  admission  was  an  error  that  demands  a  new 
trial. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Van  Dyke,  J.,  Harrison,  J.,  Henshaw,  J.,  and  Temple,  J., 
concurred. 
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[8.  F.  No.   1413.    Department  One.— August  11,   1900.] 

Ill  the  Matter  of  the  Estate  of  JACOB  RICH,  an  Insolvent 
Debtor.  SANTA  CLARA  VALLEY  MILL  AND 
LUMBER  COMPANY,  Appellant,  v.  JACOB  RICH, 
Respondent. 

1nsol>xnct — Opposition  of  Creditob  to  Disohabob — Spbchications 
— Separate  Defenses. — The  specifioations  of  a  creditor  of  an  in- 
solvent debtor  in  opposition  to  his  discharge  are  in  the  nature  of 
separate  defenses  thereto,  and  any  of  them  which  show  sufficient 
ground  for  the  opposition  must  be  answered  and  found  in  favor 
of  the  debtor  to  entitle  him  to  his  discharge. 

Id. — Qualified  Rclinos — Si'fficient  Specifications  UifANSWESED — 
Erroneous  Dismissal  and  Dischaboe. — After  qualified  rulings 
Htriking  out  part  of  the  specifications  of  the  creditor,  and  sustain- 
ing a  demurrer  to  several  others  for  ambiguity  and  uncertainty 
only,  where  others  are  left  unanswere<i  which  set  forth  fraudulent 
conduct  of  the  insolvent  sufficient  to  deprive  him  of  the  right  to 
a  discharge,  such  unanswered  specifications  render  a  dismissal  of 
the  opposition  for  failure  of  the  creditor  to  amend  it  after  the  rul- 
ing upon  the  demurrer  for  uncertainty,  and  a  consequent  discharge 
of  the  insolvent,  erroneous,  and  subject  to  reversal  upon  appeal. 

Id. — TIeneral  and  Special  Demurrer — Form  of  Ruling  Immaterial. 
— ^The  form  of  ruling  upon  a  general  and  special  demurrer  to  the 
opposition  sustaining  the  special  demurrer  only  to  part  of  the  speci- 
fications car. not  affect  the  result,  whether  such  ruling  be  regarded 
as  overruling  the  general  demurrer  to  the  opposition  or  as  failin<; 
to  pAss  upon  it;  as  in  either  case  the  order  dismissing  the  opposi- 
tion and  granting  the  discharge,  when  sufficient  specifications  were 
unanswered,  is  erroneous. 

APPEAL  from  orders  of  the  Superior  Court  of  Santa 
Clara  County  dismissing  the  opposition  of  a  creditor  to  the 
discharge  of  an  insolvent  debtor  and  granting  such  discharge. 
A.  S.  Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Francis  E.  Spencer,  and  D.  W.  Burcliard,  for  Appellant. 

S.  F.  Leib,  for  Respondent. 

HARRISON,  J. — Jacob  Rich  was  adjxidicated  an  insolv- 
ent by  the  superior  court  of  Santa  Clara  county  June  4, 
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1896,  and  in  due  time  thereafter  filed  his  petition  to  be  dir- 
charged  from  liis  debts.  The  Santa  Clara  Valley  Mill  and 
Lumber  Company,  a  corporation,  is  one  of  the  creditors  of 
said  insolvent,  and  for  the  purpose  of  opposing  his  discharge 
filed  certain  specifications — twelve  in  number — of  the 
grounds  of  its  opposition,  in  each  of  which  it  set  forth  facts 
upon  which  it  daimed  that  the  petition  should  be  denied. 
Upon  the  motion  of  the  insolvent  the  court  struck  out  two 
c^  these  specifications  and  a  portion  of  another,  upon  the 
ground  that  they  were  irrelevant.  The  insolvent  also  filed 
a  demurrer  to  the  opposition  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  prevent  him  from  being  entitled  to 
his  discharge,  and  in  his  demurrer  he  also  pointed  out  and 
specified  portions  of  three  of  the  specifications  which  he 
claimed  were  ambiguous  and  uncertain,  and  demurred  to 
them  upon  those  grounds.  After  hearing  argument  upon  the 
demurrer,  the  court  ordered  that  the  demurrer  "be  sustained 
only  upon  the  grounds  mentioned  in  paragraphs  4  to  12,  both 
inclusive,  of  said  demurrer,"  and  giving  to  the  creditor  leave 
to  amend,  if  it  so  desired.  The  paragraphs  of  -the  demurrer 
referred  to  in  the  order  are  those  in  which  certain  averments 
contained  in  the  specifications  of  opjKwition,  numbered  5,  (5, 
and  10,  are  demurred  to  upon  the  ground  of  ambiguity  and 
uncertainty.  The  court  made  no  order  with  reference  to  the 
paragraphs  of  the  demurrer  which  refer  to  the  entire  oppoj^i- 
tion.  No  amendment  having  been  filed  by  the  creditor,  the 
court,  upon  the  motion  of  die  insolvent,  made  an  ex  parte 
dismissing  the  opposition,  and  thereafter  made  an  order  dis- 
charging the  insolvent  from  his  debts.  From  these  orders  the 
creditor  has  appealed. 

Section  53  of  the  Insolvent  Act  (Stats.  1895,  p.  148) 
enumerates  various  grounds  for  refusing  a  discharge  of  the 
insolvent  from  his  debts,  and  section  54  provides  the  mode 
in  which  these  grounds,  or  any  one  of  them,  may  be  brought 
to  the  attention  of  the  court  by  declaring  that  "any  creditor 
opposing  the  discharge  of  a  debtor  shall  file  specifications  in 
writing  of  the  grounds  of  his  opposition ;  and  after  the  debtor 
has  filed  and  served  his  answer  thereto,  which  pleadings  shall 
be  verified,  the  court  shall  try  the  issue  or  issues  raised,  with 
or  without  a  jury,  according  to  the  practice  provided  by  law 
in  civil  actions." 

In  tlie  present  case  the  appellant  filed  twelve  different  speci- 
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fications  of  the  grounds  of  ite  opposition  to  the  discharge  of 
the  insolvent,  each  of  which,  if  undisputed,  or  if  denied  by 
the  verified  answer  of  the  insolvent,  should  be  determined  by 
the  court  to  exist,  deprived  him  of  a  right  to  his  discharge. 
Two  of  these  specifications  and  a  portion  of  a  third  were 
struck  out  by  the  court  as  irrelevant,  and  portions  of  the  oth- 
ers were  held  to  be  subject  to  demurrer  for  ambiguity  and 
uncertainty.  Six  of  the  specifications  were  not  answered  by 
the  insolvent,  nor  did  the  court  make  any  order  by  which  he 
was  freed  from  the  necessity  of  answering  them.  The  facts 
stated  in  either  of  these  are  such  as  to  deprive  the  insolvent 
of  his  right  to  a  discharge,  and  the  court  had  no  authority  to 
grant  his  discharge  until  after  he  had  filed  his  verified  an- 
swer thereto,  and  it  had  been  determined  that  these  grounds 
of  opposition  did  not  exist. 

The  contention  of  the  respondent  that  the  order  of  the 
court  upon  his  demurrer  to  the  creditor's  opposition  is  to  be 
regarded  as  would  be  an  order  sustaining  a  demurrer  upon 
one  of  several  grounds  to  the  sufficiency  of  a  complaint  is 
untenable.  The  "specifications'*  of  the  opposition  authorized 
by  section  54,  and  which  were  made  in  the  present  case,  are 
in  the  nature  of  separate  defenses  to  the  application  for  a  dii*- 
charge,  pnd  each  is  to  be  considered  and  determined  inde- 
pendently of  the  others.  The  irrelevancy  of  one  specification, 
or  an  ambiguity  of  statement  sufficient  to  authorize  it  to  be 
disregarded,  cannot  be  invoked  to  impair  the  effect  of  an- 
other specification  which  in  itself  is  sufficient  to  defeat  his 
application.  If  the  whole  of  specifications  5,  6,  and  10,  in 
which  are  contained  the  portions  held  by  the  court  in  its 
order  upon  the  demurrer  to  be  ambiguous  and  uncertain,  are 
disregarded  or  struck  out  of  the  opposition,  the  specifications 
seting  forth  his  refusal  to  deliver  to  the  assignee  his  books  of 
account,  and  his  concealment  thereof — his  fraudulent  pref- 
erence of  certain  creditors — ^his  concealment  of  a  portion  of 
his  estate,  and  his  admission  of  certain  false  and  fictitious 
claims  against  his  estate,  still  remain  and  are  sufficient  to 
deprive  him  of  the  right  to  a  discharge. 

This  result  is  not  affected  by  the  form  in  which  the  court 

made  its  order  upon  the  demurrer.   The  first  portion  of  the 

order,  wherein  it  purports  to  sustain  the  demurrer  to  the 

^position,  is  qualified  by  the  clause  immediately  following. 
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in  which  it  declaxes  that  it  sustains  it  only  upon  certain 
grounds.  By  its  declaration  that  the  demurrer  is  sustained 
only  upon  the  grounds  mentioned  in  certain  paragraphs 
thereof,  the  court  in  plain  terms  declined  to  sustain  that  por- 
tion of  the  demurrer  which  is  directed  to  the  opposition  as 
an  entirety,  and  limited  its  action  to  those  grounds  of  the 
demurrer  which  refer  to  only  three  of  the  specifications. 
Whether  this  omission  is  to  be  regarded  as  equivalent  to  over- 
ruling the  demurrer  in  these  res]jects  or  as  leaving  it  still 
undetermined  is  immaterial,  as  each  of  the  specifications  of 
the  opposition  is  a  distinct  ground  for  denying  the  applica- 
tion. Those  to  which  the  demurrer  is  not  sustained,  or  to 
which  the  order  upon  the  demurrer  was  not  directed,  remain 
upon  the  record  to  be  cmswered  by  the  insolvent  before  the 
court  can  act  upon  his  application  for  a  discharge. 

The  orders  appealed  from  are  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred 


[Crim.  No.  453.     In  Bank.— August  13,  1900.1 

THE  PEOPLE,  Respondent,  v.  ALBERT  FREDERICK 
GEORGE  VERENESENECKOCKOCKHOFF,  Appel- 
lant. 

Criminal  Law— Homicidb — Proper  Iitstructions  ab  to  Motiys. — Upon 
the  trial  of  a  defendant  accused  of  murder,  it  is  proper  to  instruct 
the  jury  that  motive  is  not  the  ultimate  fact  to  be  proved;  and 
that,  if  the  crime  is  sufficiently  proved,  it  does  not  matter  whether 
there  is  a  motive  or  not;  but  that,  in  a  case  depending  upon  cir- 
cumstantial evidence,  the  presence  or  absence  of  motive  is  matter 
of  corroboration,  and  makes  other  evidence  more  or  less  persuiusive, 
and  diminishes  or  increases  the  presumption  of  innocence. 

Id. — Improper  Instructions  as  to  Motive — Probative  Force  of  Evi- 
dence— Charge  Upon  Matter  of  Fact. — An  instruction  requested 
by  the  defendant  that  "it  is  agtiinst  all  experience  and  reason  to 
suppose  that  a  man  will  imperil  his  own  life  and  inflict  upon  an- 
other a  brutal  crime  without  a  motive,  and  in  the  mere  wanton- 
ness of  depravity/'  involves  no  rule  of  law,  but  is  only  as  to  the 
probative  force  of  evidence,  and  is  properly  refused.  A  charge  given 
by  the  court  that  "it  may  be  impossible  to  show  or  establish  a  mo- 
tive, for  the  reason  that  we  cannot  fathom  the  mind  of  the  accused 
CXXIX.  Cal.— 32 
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on  trial,  snd  ascertain  if  there  ia  not  a  hidden  drsiio  nf  vengeance 
or  Bome  pasaion  to  be  gratified/'  ia  an  argument  against  the  de- 
fendant on  the  facta,  and  ia  an  improper  charge  as  to  a  matter 
of  fact. 

Id. — GoKSTBXJonoir  ov  OoNBimnaoH — ^Piovince  or  Court  akd  Juby. — 
Section  10  of  article  III  of  the  conatitution,  providing  that  ''judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law/'  refers  to  the  province  of 
the  jury  to  determine  all  matters  of  fact,  and  of  the  court  to  de- 
termine the  law,  and  forbids  either  the  judge  or  the  jury  to  tres- 
pass  upon  the  proyince  of  the  other.  The  court  must  not  charge 
or  advise  with  respeet  to  mattera  of  fact,  and  its  poiK-er  to  state 
the  testimony  is  ezchisiTe  of  any  other  power  of  the  court  in  us 
charge  in  respect  to  the  evidonoe;  and  the  prohibition  npon  it  is 
coextensive  with  the  exclusive  province  of  the  jury. 

Id.— BXLATIVB   FOBGB  OF  DiBBOT  AND  ClBOUlMTaimA]:.     UVUWROE— Ix- 

STBUonoN  AS  TO  Mattbb  ow  Faot. — ^The  law  declaree  nothing  as 
to  the  relative  probative  force  of  direct  and  circumstantial  evidence ; 
and  it  is  wholly  matter  for  the  jury  to  determine,  according  to 
their  convictions,  from  the  evidence.  An  instruction  to  the  jury 
that  circumstantial  evidence  is  not  entitled  to  a  less  degree  of  credit 
than  direct  evidence,  and  that  circumstancea  are  not  lilcely  to 
be  fabricated,  is  an  instruction  aa  to  matter  of  fact  within  the 
prohibition  of  the  constitution.  [McFarland,  J.,  Garoutte,  J.,  and 
Van  Dyke,  J.,  dissenting.] 

Id. — Cases  Ovebbuled. — People  v.  Oronin,  34  Cal.  191,  and  cases  af- 
firming the  doctrine  of  that  case  as  to  the  relative  weight  of  direct 
and  circumstantial  evidence,  overruled.  [McFarland,  J.,  Garoutte, 
J.,  and  Van  Dyke,  J.,  dissenting.] 

Id.— iKAFFLIOABtX  DSOISIOKS   A8  TO   WEEOHT  OV  OnCUVBTAimAL   EVT- 

•  DEiroB. — ^The  decisions  made  by  the  courts  of  other  states  in  rela- 
tion to  the  relative  weight  of  direct  and  circumstantial  evidence, 
where  the  trial  judges  were  free  from  any  constitutional  or  stat- 
utory restrictions  upon  their  power  to  sum  up  the  evidence,  -are  in- 
applicable under  our  constitution. 

Id.— Effect  of  Pbiob  Dboisiokb — Ooitstbuction  of  Constitution— 
PowKB  OF  Judges  to  Cbitioibb  Evidence.— Though  it  is  conceded 
to  be  a  proper  rule  of  construction  that  the  words  of  our  con- 
stitution are  to  be  construed  in  the  same  sense  that  had  been  pre- 
viously fastened  upon  similar  language  by  the  decisions  of  other 
states,  yet  there  are  no  authoritative  decisions  of  other  states  which 
have  fastened  upon  the  language  of  our  donstitution  the  con- 
struction that  judges  may,  in  their  charges  to  juries,  criticise  the 
weight  and  credibility  of  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 
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The  facta  are  stated  in  the  opinion  of  the  court;  per  Tem- 
ple, J.;  npdn  the  first  hearing  in  Bank. 

W.  H.  Schooler,  and  R.  L.  Simpson,  for  Appellant. 

F.  W.  Sawyer,  Amicw  Curiae,  also  for  Appellant. 

W.  F.  Fitzgerald,  former  Attorney  General,  W.  H.  An- 
derson, former  Assistant  Attorney  General,  Tirey  L.  Ford, 
Attorney  General,  C.  N.  Post,  Assistant  Attorney  General, 
A.  A.  Moore,  Deputy  Attorney  General,  D.  J.  Murphy,  Dis- 
trict Attorney  of  San  Francisco,  and  Henry  A.  Melvin,  As- 
sistant District  Attorney  of  Alameda  County,  for  Respond- 
ent. 

BEATTY,  C.  J. — When  this  cause  was  originally  submit- 
ted for  decision  the  only  answer  to  the  objections  of  appel- 
lant to  the  charge  of  the  trial  judge  was  a  reference  to  Dur- 
rant's  case.  (People  v.  Durrani,  116  Cal.  222.)  In  the  opin- 
ion of  Justice  Temple  it  was  shown  that  DurranVs  case  was 
not  authority  on  the  point  here  involved.  In  his  petition  for 
a  rehearing  the  attorney  general  then  cited  as  authority 
against  the  conclusions  of  the  court  the  charge  of  Chief  Jus- 
tice Shaw  in  the  Webster  case,  and  various  decisions  of  the 
courts  of  New  York  and  other  states,  sustaining  similar 
charges.  Before  the  oral  argument  on  rehearing  the  atten- 
tion of  counsel  was  called  to  the  fact  that  in  all  those  cases 
the  trial  judges  were  entirely  free  from  any  constitutional 
or  statutory  restriction  upon  their  power  to  sum  up  the  evi- 
dence, and,  consequently,  that  the  opinions  and  practices  of 
Chief  Justice  Shaw,  Chief  Justice  Gibson,  and  other  Ameri- 
can judges  in  such  cases,  is  no  more  authority  in  cases  aris- 
ing under  the  constitution  of  California  than  would  be  a 
charge  approved  or  delivered  by  Lord  Hale. 

In  response  to  this  suggestion  counsel  for  the  people  cited, 
at  the  oral  argument  a  number  of  decisions  by  the  courts  of 
our  sister  states,  which  they  contend  have  given  to  constitu- 
tional provisions  similar  to  our  own  a  stricter  and  narrower 
construction  than  that  upon  which  Justice  Temple's  opinion 
was  based. 

And  it  is  contended  that  some  of  these  cases  having  been 
adopted  before  the  adoption  of  our  first  constitution  in  1849, 
and  others  before  the  adoption  in  1879  of  our  present  consti- 
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tution^  we  are  bound  by  a  familiar  rule  of  construction  to 
hold  that  the  words  of  our  constitution  were  adopted  in  the 
sense  which  had  been  attributed  to  them  in  those  decisions. 
I  admit  the  validity  of  this  rule  of  construction,  but  on  ex- 
amination of  the  decisions  referred  to  find  no  groimds  for  its 
application  in  this  case.  The  supreme  court  of  Tennessee,  at 
its  July  term,  1843,  decided  the  case  of  Ivey  v.  Hodges,  4 
Humph.  154.  That  was  a  civil  case,  and  the  only  question 
to  be  decided  was  whether  the  trial  court  had  erred  in  refus- 
ing to  restate  the  evidence  to  the  jury  at  the  conclusion  of  the 
trial.  In  considering  this  question  the  writer  of  the  opinion 
quoted  the  provision  of  their  constitution  that :  "Judges  shall 
not  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law,"  and  thereupon  pro- 
ceeded to  observe  that:  "This  provision  arose  out  of 
the  jealousy  with  which  our  ancestors  always  looked  upon 
any  attempt  on  the  part  of  the  courts  to  interfere  with  the 
peculiar  province  of  the  jury,  the  right  to  determine  what 
facts  are  found  in  a  cause,  and  to  put  a  stop  to  the  praotice 
of  summing  up  as  it  was  and  is  yet  practiced  in  the  courts 
of  Great  Britain,  and  in  all  probability  in  the  colonies  before 
the  Revolution,  and  which  consiste  in  telling  the  jury  not 
what  was  deposed  to,  but  what  was  proved.  This  the  fram- 
ers  of  our  constitution  considered  a  dangerous  infraction  of 
the  trial  by  jury,  and  have  prohibited  it  in  express  terms  : 
Judges  shall  not  charge  with  respect  to  matters  of  fact — ^that 
is,  shall  not  state  to  the  jury  what  facts  are  proved."  This 
is  the  case  upon  which  most  reliance  is  placed  by  counsel  for 
the  people,  and  they  contend  that  it  settled  the  construction 
of  the  Tennessee  constitution  to  the  eflFect  that  judges  are 
merely  prohibited  from  stating  to  the  jury  what  facts  are 
proved,  leaving  them  entirely  free  to  comment  upon  and 
criticise  the  evidence,  its  weight  and  credibility.  It  will  be 
seen,  however,  that  this  is  not  even  a  necessary  implication 
from  what  was  remarked  obiter  in  respect  to  a  matter  only 
incidentally  related  to  the  question  to  be  decided.  The  court 
was  not  called  upon  to  decide,  and  the  case  before  them  did 
not  admit  of  a  decision,  as  to  the  full  scope  of  the  clause  pro- 
hibiting a  charge  as  to  matterh  of  fact.  They  merely  re- 
marked in  passing  that  it  prohibited  a  charge  as  to  the  facts 
proven — a  statement  which  was,  and  was  no  doubt  designed 
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to  be,  qiiite  within  the  truth,  and  by  no  means  exclusive.  We 
shall  see  when  we  come  to  examine  the  decisions  of  this  court 
that  it  has  been  expressly  held  here  in  some  cases,  and  im- 
plied in  many  more,  that  the  corresponding  clause  of  our 
constitution  means  a  great  deal  more  than  to  prohibit  a 
statement  of  what  has  been  proved. 

Another  Tennessee  case  is  Ayres  v.  Moulton,  6  Cold,  154, 
in  which  a  judgment  was  reversed  because  the  trial  judge 
told  the  jury  that  "from  the  facts  as  proven"  the  plaintiflp 
was  entitled  to  recover.  Of  course,  this  decision  was  correct, 
but  it  does  not  follow  that  the  judgment  would  not  equally 
have  been  reversed  if  the  trial  judge  had  merely  told  the  jury 
that  the  evidence  for  plaintiff  was  entitled  to  great  weight 
because  of  a  character  not  likely  to  be  fabricated. 

These  two  are  the  only  cases  called  to  our  attention  which 
were  decided  before  the  adoption  of  the  constitution  of  1849, 
and  manifestly  they  did  not  so  construe  the  clause  in  the 
Tennessee  constitution  as  to  compel  us  to  hold  that  in  copy- 
ing it  the  people  of  California  only  meant  that  judges  should 
abstain  from  telling  juries  what  facts  had  been  proved.  In 
Arkansas  the  case  of  Harris  v.  State,  34  Ark.  469,  was  de- 
cided in  1879.  In  that  case  the  court  was  ruling  upon  an  ex- 
ception by  the  defendant  to  the  giving  of  any  charge  by  the 
court  after  the  close  of  the  argument.  This  was  the  only  point 
to  be  decided,  and  the  court  in  passing  upon  it,  after  quot- 
ing a  provision  of  their  constitution  similar  to  our  own,  pro- 
ceeded to  observe :  "Judges  may  not  now,  as  under  the  former 
practice,  in  charging  juries,  sum  up  the  evidence  and  tell 
them  what  facts  are  proven  and  wjiat  are  not,  and  leave  them 
to  find  such  facts  only  as  the  court  may  deem  disputed  or 
doubtful,  but  it  is  the  province  of  the  court  to  declare  the  law 
applicable  to  the  case,  and  the  court  is  not  obliged  to  be  silent 
after  the  close  of  the  argument."  Here  the  decision  of  the 
court  is  completely  covered  by  the  last  clause  of  the  quota- 
tion. What  precedes  is  dictum — as  in  the  Tennessee  case-^ 
true,  as  far  as  it  goes,  but  by  no  means  the  whole  truth. 

In  South  Carolina  a  similar  constitutional  provision  has 
been  construed  and  applied  in  cases  too  numerous  to  be  re- 
viewed in  detail  here.  The  very  number  of  these  cases — 
about  sixty — suggests  a  conclusion  which  is  verified  by  a 
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judges  shall  not  charge  juries  with  respect  to  matters  of  fact 
To  weigh  the  evidence  and  find  the  facts  is  in  this  state  the 
exclusive  province  of  the  jury,  and  with  the  performance  of 
that  duty  the  judge  cannot  interfere  without  a  palpable  viola- 
tion of  the  organic  law/    (People  v.  Dick,  34  Cal.  666.)" 

It  is  not  necessary  to  multiply  dtations  upon  this  point,  or 
to  refer  to  the  numerous  cases  in  which  the  same  dictrine  has 
been  assumed  without  express  statement.  It  may,  however, 
be  proper  to  refer  again  to  Cronin's  case.  (People  v.  Cronin, 
34  Cal.  191.)  In  Justice  Temple's  opinion  he  has  pointed 
out  the  apparent  oversight  of  Judge  Sanderson  in  founding 
his  conclusions  upon  the  practice  of  the  United  States  courts, 
and  ignoring  the  special  provision  of  our  constitution.  I  have 
only  to  add  that  the  decision  in  Cronin's  case,  while  it  re- 
mains unquestioned  authority  upon  the  point  mainly  consid- 
ered, viz.,  the  sufficiency  of  the  indictment,  has  been  very 
seriously  questioned  and  vigorously  criticised  on  every  other 
point.  (See  2  Notes  on  California  Reports,  748.)  As  to  one 
of  the  instructions  it  was  in  effect  overruled  in  People  v.  Pa- 
dilliaj  42  Cal.  540,  and  as  to  another,  the  comment  upon  the 
defendant's  position  as  a  witness,  it  has  been  reluctantly  fol- 
lowed in  this  state  with  continual  protest ;  while  in  the  state 
of  Nevada,  after  being  followed  for  a  time,  it  was  finally  re- 
pudiated. In  this  connection  I  take  occasion  to  notice  the 
claim  of  counsel  that  in  delivering  the  opinion  of  the  court 
in  State  v.  Nelson,  11  Nev.  334,  and  in  concurring  in  the 
opinion  of  Chief  Justice  Hawley,  in  State  v.  Rover,  13  Nev. 
24, 1  approved  the  opinion  of  Judge  Sanderson  in  the  Cronin 
case.  It  is  true  I  sustained  two  instructions  copied  from  that 
case,  but  those  instructions  were  very  different  from  the  in- 
structions under  review.  The  jury  was  not  there  told  that 
circumstantial  evidence  is  not  likely  to  be  fabricated.  If 
such  an  instruction  nad  been  under  review  I  should  have  had 
for  my  guidance  the  very  able  opinion  of  Justice  Garber,  in 
Sfate  V.  Van  Winkle,  6  Nev.  340,  in  which  an  instruction  in- 
fected with  the  same  vice  was  elaborately  considered  and  con- 
demned  as  an  infraction  of  the  constitution. 

With  these  observations  upon  the  points  urged  upon  the 
rehearing  it  is  sufficient  to  say  that  upon  mature  considera- 
tion of  the  whole  case  we  adhere  to  the  conclusions  announced 
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in  the  opinion  of  Justice  Temple,  and  for  the  reasons  there 
stated  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Harrison,  J.,  Henshaw,  J.,  and  Temple,  J.,  concurred. 

McFarland,  J.,  dissented. 

GAROUTTE,  J.,  dissenting.— I  dissent.  This  cause  is 
now  returned  to  the  superior  court  for  a  second  trial  upon  the 
ground  that  the  jury  was  wrongly  instnictcd  as  to  the  law 
of  circumstantial  evidence.  The  instruction  given  to  the 
jury  upon  this  branch  of  the  law  was  too  long — too  analyt- 
ical. In  a  text-book  treating  of  criminal  law,  and  written  for 
the  edification  of  lawyers  and  judges,  such  a  discussion  would 
be  most  appropriate;  but  its  material  a.s.-istance  to  a  jury  as 
a  lamp  to  guide  their  feet  is  most  doubtful  It  may  be  safely 
said  that  the  ordinary  juryman  listening  to  a  charge  of  the 
court  fails  to  grasp  a  long  technical  analysis  of  the  principles 
upon  which  the  law  of  circumstantial  evidence  is  based.  And, 
in  view  of  the  fact  that  jurors  are  not  lawyers  but  men 
brought  from  other  walks  of  life,  a  plain  declaration  of  fun- 
damental elementary  principles  bearing  upon  the  various 
branches  of  the  law  involved  in  the  case  is  far  more  satisfac- 
tory, for  every  legitimate  reason,  than  an  extended  disserta- 
tion upon  criminal  law,  however  legally  sound  that  disserta- 
tion may  be. 

Notwithstanding  the  foregoing  suggestions,  I  see  nothing 
in  the  instruction  upon  circumstantial  evidence  that  justifies 
an  order  of  this  court  calhng  for  a  second  trial  of  the  defend- 
ant. The  parts  of  the  instruction  quoted  in  the  majority 
opinion  in  substance  have  been  given  to  juries  in  criminal 
cases  in  the  past,  and  upon  appeal  to  this  court  have  stood 
the  test  when  tried  in  the  crucible  of  the  law.  {People  v. 
Cronin,  34  Cal.  191;  People  v.  Morrow,  60  Cal.  142;  People 
V,  UrquidoB,  96  Cal.  241;  People  v.  Durrani,  116  Cal.  179.) 
Those  cases  have  declared  the  criminal  law  of  this  state  too 
long  to  be  now  overthrown  and  cast  aside  without  the  gravest 
reasons.    I  think  those  reasons  are  totally  lacking. 

It  is  not  a  fair  test  of  the  legal  soundness  of  an  instruction 
to  measure  it  by  an  isolated  sentence  taken  therefrom.  It 
should  be  taken  as  a  whole,  and  as  a  whole  its  validity  meas- 
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uied«  Throughout  this  instruction  the  oourt  is  dealing  with 
circumstantial  evidence  in  generaL  It  is  said  that  in  a  proper 
case  circumstantial  e\idence  has  all  the  force,  dignity,  and 
effect  possessed  by  direct  and  positive  evidence.  This  is  true. 
It  is  good  law.  Under  the  decisions  in  this  state  it  is  ax- 
iomatic. The  court  was  not  referring  to  the  particular  cir- 
cumstantial evidence  in  the  case  on  trial.  It  was  not  referr- 
ing to  the  defendant.  It  was  dealing  with  the  question  in  the 
abstract  and  declaring  general  principles,  leaving  it  for  the 
jury  to  test  and  weigh  and  measure  the  case  before  it  by 
those  principles.  The  law  declares  that  circumstantial  evi- 
dence, if  it  satisfies  the  minds  of  the  jurors  of  defendant's 
guilt  beyond  a  reasonable  doubt,  demands  a  verdict  of  guilty 
exactly  the  same  as  direct  and  positive  evidence.  I  see  no 
possible  legal  objection  to  the  court  so  declaring  to  the  jury. 
The  reason  why  circumstantial  evidence  is  recognized  and 
admitted  in  courts  of  justice  in  criminal  trials,  is  a  matter 
not  material  for  a  juror  to  know  in  making  up  his  verdict. 
The  fact  that  it  is  his  duty  to  act  upon  such  e^^dence  is  suf- 
ficient. At  the  same  time  there  is  no  substantial  error  in  tell- 
ing the  jurors  why  that  class  of  evidence  is  recognized  and 
admitted  in  courts  of  justice.  There  certainly  is  no  violation 
of  the  constitutional  provision  forbidding  judges  to  charge 
jurors  as  to  matters  of  fact  found  in  such  a  charge.  Neither 
can  it  be  said  that  this  character  of  declaration  is  argumenta- 
tive against  defendant's  innocence.  I  believe  the  conclusion 
declared  by  the  majority  of  the  court  is  based  upon  reasoning 
too  technical,  too  metaphysical.  The  law  does  not  contem- 
plate that  the  practical  administration  of  justice  should  be 
defeated  upon  these  grounds. 

VAN  DYKE,  J. — I  disi^ent,  and  concur  in  the  naain  with 
^vhat  is  said  in  the  dissenting  opinion  of  Mr.  Justice  Garoutte. 

The  following  is  the  opinion  of  the  court  in  Bank  rendered 
by  Mr.  Justice  Temple,  upon  the  former  hearing  in  Bank, 
August  1,  1899,  approved  in  the  foregoing  opinion  of  the 
court  upon  rehearing: 

TEMPLE,  J. — The  defendant  was  convicted  of  murder  in 
the  first  aegree,  and  judgment  of  death  was  pronounced  upon 
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him.  He  appeals  from  the  juagment  without  a  bill  of  excep- 
tions. The  rulings  complained  of  all  relate  to  giving  or  re- 
fusing to  give  instructions. 

The  defendant  asked  the  court  to  instruct  the  jury  as  to 
the  probative  force,  to  be  found  in  the  fact  that,  as  was 
claimed,  there  was  no  apparent  motive  for  the  commission  of 
the  offense.  The  court  was  asked  to  say  that:  ''It  is  against 
all  experience  and  reason  to  suppose  that  a  man  will  imperil 
his  own  life,  and  inflict  upon  another  a  brutal  crime,  without 
a  motive  and  in  the  mere  wantonness  of  depravity,*'  and,  fur- 
ther^ when  the  question  is  as  to  whether  defendant  committed 
the  crime,  it  is  of  great  importance.  The  instruction  was 
properly  refused.  It  involved  no  rule  of  law,  but  only  a  ques- 
tion as  to  the  probative  force  of  certain  evidence. 

Instruction  3,  asked  by  the  defendant,  was  properly  re- 
fused, for  the  reason  given.  It  was  unintelligible.  I  think 
counsel  meant  to  ask  an  instruction  to  the  effect  that,  if  the 
circumstances  were  consistent  with  some  theory  under  which 
defendant  could  be  innocent,  such  theory  should  be  preferred 
to  an  hypothesis  equally  consistent  with  the  circumstances 
proven,  but  by  which  guilt  would  be  established.  But  it  is 
added,  "unless  the  hypothesis  of  which  the  construction  of 
guilt  is  based  upon  is  proven  beyond  all  reasonable  doubt." 
Waiving  the  imperfect  expression,  I  do  not  understand  this 
in  connection  with  what  precedes  it,  and  that  leads  me  to 
doubt  whether  I  have  understood  any  part  of  it.  I  think  it 
may  be  assumed  that  the  jury  could  not  have  received  en- 
lightenment from  it. 

But  while  the  court  correctly  declined  to  charge  the  jury  at 
the  request  of  the  defendant  as  to  the  value  and  effect  of  the 
evidence,  it  proceeded  to  do  the  same  thing  of  its  own  mo- 
tion. 

The  attorney  general  suggest.^  that  the  instruction  cannot 
be  reviewed,  because  the  evidence  has  not  been  brought  up 
and  we  cannot  know  that  it  could  have  been  injurious.  But 
even  in  the  absence  of  a  bill  of  exceptions  we  may  presume 
that  there  was  evidence  of  some  character  to  which  the  in- 
struction  would  apply ;  and  where  the  giving  of  such  ixietauc- 
tion  would  be  erroneous,  as  applied  to  all  possible  evidence 
to  which  it  would  be  applicable,  then  error  has  been  nvadft 
out. 
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Here  the  court  tells  the  jury  that  there  are  two  main  facts 
to  be  made  out  by  the  prosecution :  1.  That  a  crime  has  been 
committed;  and  2.  That  the  defendant  committed  it,  and 
then  proceeds  to  discuss  the  importance  of  the  proof  of  mo- 
tive. It  is  recognized  that  motive  is  not  the  ultimate  fact 
to  be  proven,  but  the  proof  or  disproof  of  any  motive  or  in- 
ducement to  commit  the  crime  is  merely  evidentiary  in  its 
character,  but  is  an  important  consideration,  especially  in  a 
case  depending  upon  circumstantial  evidence. 

The  only  matter  of  law  in  all  this  is  that  the  motive  is  not 
the  ultimate  fact  to  be  proven,  and,  of  course,  it  would  follow 
from  this  that  if  the  commission  of  the  crime  by  the  defend- 
ant be  sufficiently  proven  it  does  not  matter  whether  there 
appears  to  have  been  a  motive  or  not.  This  is  certainly  true 
in  this  class  of  cases.  The  presence  or  absence  of  motive  is 
matter  of  corroboration — or,  rather,  it  makes  other  evidence 
more  or  less  persuasive.  It  increases  or  diminishes  the  pre- 
sumption of  innocence,  and  in  this  case  it  could  have  had  no 
other  function.  And  this  is  recognized  in  the  charge,  which 
nevertheless  proceeds  to  tell  the  jury  how  difficult  it  is  to 
prove  motive,  and  states  that:  "It  may  be  in  many  cases 
impossible  to  show  or  establish  a  motive,  for  the  reason  that 
we  cannot  fathom  the  mind  of  the  accused  on  trial  and  ascer- 
tain if  there  is  not  a  hidden  desire  of  vengeance  or  some  pas- 
sion to  be  gratified;  besides,  there  is  no  rule  of  law  which 
determines  what  is  or  what  is  not  an  adequate  motive,  even 
if  it  were  necessary  to  show  one." 

Applying  this  to  the  case,  the  jury  were  told  that  although 
the  prosecution  might  not  be  able  to  prove  it  the  defendant 
may  have  had  a  "hidden  desire  of  vengeance  or  some  passion 
to  be  gratified."  This  wa.s  not  the  statement  of  a  rule  of  law, 
but  an  argument  against  the  defendant  on  the  facts. 

And  the  court  proceeded  at  some  length  w^ith  this  argu- 
ment to  the  jury,  claiming  that  it  is  often  impossible  for  the 
prosecution  to  prove  the  motive,  though  one  existed. 

Now  the  court  stated  to  the  jury  that  one  issue  submitted 
to  them  was  whether  the  criminal  act  was  committed  by  the 
defendant^  and  it  is  assumed  that  the  question  of  motive  bears 
upon  this.  The  defense  doubtless  argued  that,  in  the  absence 
of  direct  proof  that  the  crime  was  committed  by  the  defend- 
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ant,  the  absence  of  any  apparent  or  imaginable  inducement 
to  the  crime  was  a  strong  circumstance  in  his  favor.  The  en- 
tire change  on  this  subject  had  the  effect,  and  no  doubt  was 
designed  to  have  the  effect,  to  diminish  the  force  of  this  argu- 
ment. Certainly,  such  was  its  natural  effect,  and  if,  as  the 
charge  correctly  assumed,  it  is  entirely  evidentiary — a  cir- 
cumstance affecting  the  proof  of  the  ultimate  fact,  that  de- 
fendant committed  the  act — then  it  must  bo  neld  to  be  a 
charge  with  respect  to  matters  of  fact  and  a  violation  of  sec- 
tion 19,  article  VI,  of  the  constitution. 

In  giving  the  charge  the  learned  judge  stated  to  the  jury 
that  the  language  of  this  part  of  the  charge  had  been  ap- 
proved by  the  supreme  court.  The  case  alluded  to  is  the  case 
of  People  V,  Durrant,  116  Cal.  179,  where  the  chai\c;e  was 
given.  In  that  case  it  is  stated  in  the  opinion  of  the  court  that 
the  appellant  did  not  make  serious  complaint  that  any  of  the 
instructions  were  erroneous  in  point  of  law,  but  only  that  in 
some  instances  the  propositions  which  he  sought  to  have  laid 
before  the  jury  were  not  adequately  presented.  An  examina- 
tion of  the  record  in  the  Durrant  case  shows  that  the  point 
was  not  made  nor  argued  that  by  giving  the  instructions  the 
court  invaded  the  province  of  the  jury.  As  here,  counsel 
sought  to  have  the  court  charge  in  its  favor  on  this  point,  and 
did  not  complain  that  it  exceeded  its  power.  The  point  would 
not  have  been  noticed  here  but  for  the  necessity  of  reversing 
the  case  for  the  giving  of  another  instruction  where  an  objec- 
tion is  made,  and  also  to  decide  as  soon  as  possible  that  such 
instructions  should  not  be  given. 

Section  19,  article  VI,  of  the  constitution  reads  as  follows : 
"Judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare  the  law." 

What  are  matters  of  fact  referred  to  in  this  section?  Un- 
doubtedly, reference  is  made  to  the  familiar  proposition  that 
it  is  the  province  of  the  jury  to  determine  all  matters  of  fact 
and  for  the  court  to  declare  the  law.  In  this  case  the  learned 
judge  at  some  length  defined  the  respective  functions  of  the 
court  and  jury.  The  judge  said:  "It  is  my  duty  to  state  to 
you  the  law  applicable  to  the  case,  and  it  is  your  duty,  un- 
aided by  any  suggestion  from  me,  to  pass  upon  all  questions 
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of  fact.  Neither  the  judge  nor  jury  may  trespass  upon  the 
province  of  the  other.  Our  provinces  are  entirely  distinct 
and  separate.  You  should  receive  the  law  as  I  state  it  to  be, 
notwithstanding  you  should  firmly  believe  I  am  wrong,  and 

the  law  is,  or  shpuld  be  otherwise With  the  questions 

of  fact,  the  weight  of  the  evidence,  the  credit  you  should  give 
to  any  witness  sworn  in  the  case,  the  court  has  nothing  to  do. 
These  arc  matters  entirely  with  your  province,  and  which 
you,  as  jurors,  must  determine  for  yourselves."  This  is  cor- 
rect and  well  expressed. 

This  distinction  between  the  respective  functions  of  the 
court  and  jury  is  an  old  one,  and  is  plainly  recognized  in  the 
constitutional  provision  above  quoted.  It  was  and  is  the  prac- 
tice in  the  English  courts  and  in  the  federal  courts,  and  also 
in  many  of  the  states,  for  the  judges  to  charge  the  jury  as  to 
matters  of  fact,  but  it  has  always  been  understood  that  such 
charge  was  only  in  aid  of  the  jury,  but  that  they  were  not 
bound  by  it.  The  right  of  the  court,  however,  to  declare  the 
law  has  always  been  deemed  absolute. 

A  general  verdict  consists  of  both  law  and  fact.  The  jury 
were  bound  to  find  the  facta  from  the  evidence  which  was  sub- 
mitted to  them  under  the  supervision  of  the  court.  Its  com- 
petency and  relevancy  were  for  the  court.  But  while  for- 
merly the  court  could  aid  the  jury  by  discussing  the  evidence 
— that  is,  could  consider  it  in  its  charge  as  to  it — the  function 
of  the  jury  was  supreme.  The  law  the  court  must  determine 
and  declare,  and  the  jury  was  bound  absolutely  by  this  deter- 
mination. The  verdict  is  the  application  of  the  law  declared 
by  the  court  to  the  facts  so  found. 

In  the  constitutional  provision  this  distinction  is  recog- 
nized. The  court  must  not  charge  with  respect  to  matters  of 
fact,  but  may  declare  the  law.  If  the  negative  word  had  been 
omitted,  the  use  of  the  different  terms  would  have  been  sig- 
nificant, and  it  would  have  been  said  that  the  charge  was  not 
as  authoritative  as  the  declaration.  This  adds  much  force  to 
the  inhibition.  The  court  must  not  even  charge — ^that  is,  ad- 
vise— with  reepect  to  matters  of  fact.  And  this  is  further  em- 
phasized when  the  constitution  proceeds  to  state  affirmatively 
what  the  court  can  do  in  respect  to  the  evidence.  It  may  state 
the  tesftimony^  txpremo  unU  est  exchmo  aUeriuB. 
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The  prohibition  is  plainly  coextensive  with  the  exclusivo 
province  of  the  jury.  If  there  are  rules  of  law  to  control  and 
guide,  then  these  may  be  declared  authoritatively.  Beyond 
this  the  court  cannot  go  without  violating  this  plain  inhibi- 
tion. The  court  cannot  argue  to  the  jury  the  relevant  im- 
portance of  evidenoe,  except  as  that  is  settled  by  some  rule 
of  law.  For  instance,  it  is  for  the  court  to  determine  the  ad- 
missibility of  evidence,  and  evidence  may  be  admitted  for  a 
limited  purpose,  and  the  jury  may  be  limited  in  their  consid- 
eration of  it.  Certain  rules  have  become  rules  of  law  for  the 
consideration  of  circumstantial  evidence,  and  such  rules 
were  properly  declared  by  the  court  in  this  cage.  Except  so 
far  as  may  be  indicated  by  these  rules  there  is  no  law  or 
legal  principle,  that  I  am  aware  of,  which  determines  the 
relative  probative  force  of  direct  and  circumstantial  evidence. 

These  maxims  or  rules  are  all  founded  upon  the  fact  that 
circumstantial  differs  from  direct  evidence  in  this,  that  cir- 
circumstantial  evidence  tends  to  prove  facts  not  in  issue,  but 
from  which  the  fact  in  issue  may  be  inferred.  The  special 
rules  lay  down  the  conditions  which  will  warrant  the  infer- 
ence. But  the  law  declares  nothing  as  to  the  relative  proba- 
tive force.  Both  are  admitted,  and  the  jury  are  required  to 
render  their  verdict  in  accordance  with  their  convictions. 
We  all  know  that  testimony  may  be  unreliable,  whether  ad- 
dressed directly  to  the  fact  in  issue  or  to  proof  of  circum- 
stances, and  that  in  some  cases  positive  evidence  has  been 
overcome  by  circumstantial  evidence.  The  case  of  an  alibi 
may  be  of  that  character.  In  such  cases  it  is  often  simply  a 
question  as  to  the  veracity  of  two  seta  of  witnesses.  If  both 
kinds  are  in  the  same  case  and  they  conflict,  it  is  wholly  for 
the  jury  to  determine  which  is  most  convincing.  In  fact,  I 
think  circumstantial  evidence  is  more  often  resorted  to  by  the 
defense  than  by  the  people.  Besides,  the  case  of  an  alibi,  cir- 
cumstances are  often  shown  by  the  defense  tending  to  make 
probable  the  innocence  of  the  accused,  or  which  tend  to  raise 
doubts  as  to  truthfulness  of  witnesses  for  the  prosecution; 
but  I  have  never  known  the  court  to  deliver  a  long  address 
to  the  jury  in  the  interest  of  such  defense  to  dis^use  the 
minds  of  the  jury  of  supposed  prejudices  against  such  evi- 
dence. 
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Now,  why  did  the  court  in  this  case  deliver  a  long  charge 
to  the  jury  as  to  the  relative  value  of  direct  and  circumstan- 
tial evidence?  The  reason  is  plainly  stated.  No  one  saw  the 
act  of  killing,  and  the  proof  that  defendant  is  the  guilty  party 
is  entirely  circumstantial.  The  court  enlarged  upon  the  ne- 
cessity of  a  resort  to  such  evidence  in  order  to  punish  crime 
and  to  protect  the  community,  and  said:  "Providence,  the 
laws  of  nature,  and  the  relation  of  things  are  so  linked  and 
combined  together  that  a  medium  of  proof  is  often  furnished 
leading  to  conclusions  as  strong  as  those  arising  from  di- 
rect testimony."  And  again :  "Circumstantial  evidence  has 
this  great  advantage,  that  various  circumstances  from  various 
sources  are  not  likely  to  be  fabricated."  This  is  a  possible 
case;  was  it  so  in  this  case?  And,  as  instructions  should  be 
pertinent  to  the  evidence,  was  it  telling  the  jury  that  in  this 
case  there  were  various  circumstances  against  the  defendant 
derived  from  various  sources  which  were  not  likely  to  be  fab- 
ricated? 

That  circumstances  are  not  likely  to  be  fabricated  may  be 
the  opinion  of  the  learned  judge,  and  it  may  be  sound 
philosophy.  It  is  not,  however,  a  maxim  of  law,  although  it 
has  often  been  said  by  learned  judges,  and,  in  my  opinion,  it 
is  not  generally  true.  The  fact  that  the  circumstances  may 
be  exceedingly  various  and  comes  from  unexpected  sources, 
and  are  generally  in  themselves  trifling  affairs  that  would  not 
impress  the  minds  of  observers,  makes  them  easy  of  fabrica- 
tion and  renders  them  difficult  to  disprove.  A  community 
excited  by  a  great  and  mysterious  crime  is  naturally  eager  to 
see  the  perpetrator  punished ;  many  of  its  members  are  soon 
found  with  theories  and  anxious  to  show  their  ability  as  de- 
tectives. The  circumstances,  when  numerous,  never  consti- 
tute a  chain  in  which  each  is  a  necessary  link,  but  many  may 
be  disbelieved  and  yet  the  theory  persist.  In  fact,  generally 
there  is  no  hypothesis  or  theory  save  that  the  defendant  is 
guilty;  and  the  case  is  an  assemblage  of  suspicious  circum- 
stances which  may  all  be  true,  and  yet  the  defendant  be  inno- 
cent, but  which  prevail  by  mere  number.  The  court  told  the 
jury  that  this  species  of  evidence  was  not  entitled  to  an  in- 
ferior degree  of  credit,  and  to  so  convince  the  jury  was  evi- 
dently the  purpose  of  this  long  charge.  Whether  it  is  entitlad 
to  such  credit  or  not  is  a  question  in  each  case  to  be  deter- 
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mined  by  the  jury  from  the  evidence.     This  charge  was 
plainly  an  argument  for  the  prosecution. 

Instructions  have  undoubtedly  been  given,  and  have  to 
some  extent  been  sanctioned  by  this  court,  where  the  question 
of  the  limitation  upon  the  right  of  the  judge  to  charge  the 
jury  as  to  questions  of  fact  was  not  raised.  The  case  most  often 
referred  to  as  sanctioning  discussions  of  this  kind  is  People 
V.  Cronin,  34  Cal.  191.  A  very  able  opinion  was  rendered  by 
Chief  Justice  Sanderson,  who  entirely  disregarded  this  pro- 
vision of  the  constitution.  Probably  it  was  not  called  to  his 
attention.  He  expressed  the  opinion  that  in  reply  to  an  argu- 
ment of  the  defense  as  to  the  alleged  danger  of  acting  upon 
circumstantial  evidence,  "It  was  competent  for  the  court  to 
caution  them  against  the  alleged  dangerous  tendency  of  cir- 
cumstantial evidence  claimed  by  counsel  to  be  demonstrated 
by  these  cases.''  That  is,  he  could  answer  the  argument  of 
counsel  for  the  defense  as  to  the  weight  and  value  of  evidence, 
and  he  gives  as  authority  for  the  proposition  the  case  of  Tom 
Jones  (2  Wheel.  C.  C.  461) ,  in  the  circuit  court  of  the  United 
States,  where  there  is  no  such  restriction,  showing  plainly 
that  the  learned  jxistice  did  not  have  this  restriction  in  mind. 
He  proceeds  expressly  to  approve  of  the  action  of  the  judge 
in  replying  to  the  persistent  attack  of  counsel  for  the  defense 
on  this  class  of  evidence,  directly  and  expressly  declaring  that 
the  court  may  and  should  charge  the  jury  as  to  facts,  and 
going  so  far  as  to  say  that  the  court  could  properly  single  out 
a  particular  witness  and  charge  the  jury  as  to  his  credibility. 
But  even  Judge  Sanderson  did  not  say  that  as  a  general  rule 
circumstantial  evidence  was  as  satisfactory  proof  of  fact  as 
positive  evidence.  He  said,  on  the  other  hand,  that  in  the 
nature  of  things  it  was  not,  but  that  in  some  cases  it  was  as 
satisfactory  and  would  produce  the  same  degree  of  convic- 
tion, and  might  in  particular  instances  be  superior. 

No  one  ever  disputed  this  last  proposition.  A  case  may  be 
completely  made  out  by  circumstantial  evidence,  and  positive 
and  direct  testimony  may  be  false.  But  is  it  proper  under  our 
constitution  for  the  judge,  in  his  charge  to  the  jury,  to 
answer  the  argument  of  counsel  for  the  defense  on  the  facts? 
Such  it  admittedly  was  in  the  Cronin  case,  which  is  the  father 
CXXDC.  Cal.~^3 
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of  the  whole  errant  brood.  The  constitutional  inhibition  is 
too  plain  to  admit  of  discussion,  and  such  a  charge  is  neces- 
sarily a  charge  with  respect  to  matters  of  fact,  if  the  domain 
of  fact  was  correctly  defind  by  the  learned  judge  in  his 
charge.  That  distinction  is  older  than  the  courts  of  the 
United  States,  and,  so  far  as  I  am  aware,  has  never  been  criti- 
cised. 

There  are  a  few  other  cases  in  which  the  Cronin  case  has 
been  bhndly  followed,  all  ignoring  this  constitutional  inhibi- 
tion. 

The  constitution  is  too  plain  to  be  disregarded  on  such 
authority.  The  cases  do  not  attempt  to  construe  the  inhibi- 
tion or  to  reconcile  it  with  such  instructions,  and  I  think  the 
attempt  would  necessarily  have  failed  had  it  been  made. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


[S.  F.  No.  1667.    Department  TS^'O.— August  14,  1900.] 

DRURY  MELONE,  Respondent,  v.  KATE  S.  RUPFINO, 
Executrix,  etc..  Appellant. 

Pleading — JJEQATm:  Allegation — Nonpayment  op  Debt — ^Burden  op 
Pboop — Support  op  Finding. — Negative  allegations  in  a  pleading 
need  not  be  proved,  unless  thej  constitute  an  essential  part  of  tae 
original  substantive  cause  of  action.  The  allegation  of  nonpayment 
of  a  debt  sued  upon,  though  necessary  to  make  the  complaint 
perfect,  need  not  be  proved ;  but  the  burden  of  proof  of  payment  is 
upon  the  defendant.  Where  the  debt  sued  upon  is  proved  within 
the  statute  of  limitations,  in  the  absence  of  proof  of  payment,  a 
finding  of  the  nonpayment  alleged  is  sufficiently  sustained. 

Authobization  fob  Sale  op  Land — Cebtaintt  op  Debcbiption — ^Ab- 
bbeviations — Reference  to  Attached  Diagbam. — The  use  of  ab- 
breviations in  the  description  of  land  contained  in  an  authoriza- 
tion for  its  sale  by  real  estate  agents  does  not  render  the  author- 
ization void  for  uncertainty,  where  the  abbreviations  are  intelligible 
and  easily  understood  by  the  aid  of  a  diagram  attached  to  the  docu- 
ment. 

Id.— Vabiancb— Descbiption  in  Indobsed  RacEirT— UnoEBSTAHDiRG  op 
Partibs— Action  fob  Return  op  Deposit.— A  variance  between 
the  description  in  the  authorization  and  that  contained  in  the 
printed  receipt  indorsed  on  the   back  thereof  is  not  fatal,  where 
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both  refer  to  the  attached  diagram,  and  it  is  clear  that  all  parties 
had  reference  to  the  same  property.  Where  it  was  plainly  agreed 
that  if  the  title  was  not  made  good,  the  deposit  made  with  the 
agents  by  the  proposed  purchaser  should  be  returned  to  him,  such 
variance  will  not  affect  an  action  to  enforce  the  return  of  the  de- 
posit for  failure  of  the  owners  to  make  the  title  good. 

Id. — Sale  Authorized  by  Administbator — Evideitce — ^Representative 
Capacity — Harmless  Error. — ^Where  a  sale  was  authorized  by  an 
administrator  to  be  negotiated  by  real  estate  agents,  in  an  action 
by  a  proposed  purchaser  to  recover  back  the  money  deposited  by 
him  with  such  agents,  evidence  is  admissible  for  the  defendant  to 
show  that  he  was  acting  in  his  representative  capacity,  and  that 
all  parties  so  understood  the  fact  to  be;  but  error  in  excluding 
such  evidence  is  harmless,  where  it  subsequently  appears  in  proof 
that  he  acted  in  his  capacity  as  administrator  of  the  estate,  and 
was  endeavoring  to  dispose  of  some  of  its  property  for  the  benefit 
of  himself  and  other  heirs. 

id. — Personal  Liability  of  Administbatob — ^Descriptio  Person ae. — 
One  who,  in  authorizing  a  sale  of  real  estate,  uses  the  first  person 
in  the  body  of  the  instrument,  in  fitting  words  to  bind  himself  per- 
sonally thereby,  to  which  he  appends  his  name,  followed  by  the 
designation  of  himself  as  administrator  of  the  estate  of  a  deceased 
person  named,  is  personally  liable  upon  the  contract,  notwithstand- 
ing the  description  of  his  person  and  representative  capacity  so  ap- 
pended to  his  signature. 

Id. — Validity  of  Contract — ^Liability  fob  Deposit. — ^There  is  nothing 
unlawful  in  an  administrator  binding  himself  personally  by  a  con- 
tract to  sell  the  property  of  the  estate  in  good  faith  for  the  benefit 
of  himself  and  other  heirs;  and  though  he  may  not  be  able  to 
make  a  title  by  the  decree  of  the  court  within  the  time  limited,  he 
may  bind  himself  personally  by  a  valid  agreement  for  the  return  of 
the  deposit  made  by  his  authority. 

Id. — Creation  of  Agency— Liabtuty  of  Principal. — Where  there  was 
no  provision  in  the  written  terms  of  the  authorization  to  the  real 
estate  agents  for  a  sale  on  their  own  account,  or  for  compensation 
of  any  price  obtained  over  a  fixed  sum,  an  agency  is  thereby  created, 
and  the  principal  is  bound  by  the  contract  made  by  the  agents  un- 
der such  authorization  for  a  return  of  a  deposit  made  by  a  proposed 
purchaser,  in  case  of  failure  of  the  principal  to  make  title,  as 
agreed. 

Id. — Statute  of  Limitations — ^Action  to  Recover  Deposit — Written 
Contract. — The  written  contract  being  valid  and  personally  bind- 
ing upon  the  administrator,  an  action  to  recover  the  deposit  agreed 
by  its  terms  to  be  returned  in  case  of  failure  to  make  title  as 
agreed  is  not  based  upon  an  implied  contract,  nor  affected  by  the 
two  years*  statute  of  limitations,  and  is  not  barred  until  the  lapse 
of  four  years  from  the  accrual  of  the  cause  of  action. 


516  Melonb  v.  Ruffino.  [129  Cal. 

APPEAL  from  a  judgment  of  (he  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  0.  Sargent,  for  Appellant. 

O'Brien,  O'Brien  &  O'Brien,  and  Andrew  G.  Maguire,  for 
Respondent. 

THE  COURT. — Action  on  a  contract,  entered  into  by  de- 
fendant's testator  and  plaintiff's  assignor  for  the  sale  of  land 
by  the  former  to  the  latter,  to  recover  the  deposit  made  by 
plaintiff  on  account  of  the  purchase.  Plaintiff  had  judgment 
for  the  amount  of  deposit,  to  wit,  nine  hundred  and  twenty- 
two  dollars  and  fifty  cents,  being  ten  per  c^nt  of  the  purchase 
price  of  the  land,  and  also  for  interest  thereon  from  June  10, 
1893,  amounting  in  all  to  twelve  hundred  and  thirty-six  dol- 
lars and  eighty  cents,  and  for  costs.  Defendant  appeals  from 
the  judgment  on  bill  of  exceptions.  The  contracts,  the  sub- 
pect  of  the  action,  reads  as  follows : 

"San  Francisco,  May  19, 1892. 

"I  hereby  authorize  ....  Joost,  Mertens  &  Company  to 
sell  ....  for  me  at  any  time  within  thirty  days  from  the 
date  hereof,  and  thereafter  imtil  this  authority  is  revoked  by 
me  in  writing,  for  the  sum  of  nine  thousand  net  dollars  .  . 
.  .  or  any  less  sum  that  I  may  accept  for  said  property,  that 
certain  real  property  in  the  city  and  county  of  San  Francisco 
[here  follows  description,  ^being  a  portion  of  Mission  Block 
No.  83'].  And  I  further  authorize  and  empower  said  Joost, 
Mertens  &  Company,  in  case  of  sale  ....  to  accept,  as  my 
agents,  a  deposit  of  ten  per  cent  on  the  selling  price  as  part 
payment  thereof,  and  to  execute  to  the  purchaser,  in  my 
behalf  and  as  my  agents,  a  valid  contract  of  sale  of  said  prop- 
erty upon  such  reasonable  terms  as  to  examination  of  title 
and  consummation  of  the  sale  as  are  equitable,  usual,  and 
customary,  and  as  appear  more  particularly  in  their  form  of 
'contract  receipt'  printed  on  the  back  hereof,  which  I  hereby 
approve  and  ratify.  I  further  agree  to  furnish  free  of  charge, 
for  examination  of  title,  such  abstract  of  the  property  as  I 
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may  have  at  the  time  the  same  is  sold.  This  authorization 
is  irrevocable  during  the  term  of  this  contract. 

"L.  J.  RUFFINO, 
"Administrator  of  the  Estate  of  Petrona  Ruffino,  Deceased." 

Pursuant  to  this  authorization,  Joost,  Mertens  &  Co.  made 
a  sale  to  one  Walker,  plaintiff's  assignor,  and  a  deposit  of  ten 
per  cent  of  the  price  named  (nine  thousand  two  hundred  and 
twenty-five  dollars)  was  made  June  10,  1892,  by  plaintiff 
with  Ruffino's  said  agents.  A  contract  receipt  in  the  form 
refen-ed  to  in  the  authorization  was  signed  as  follows:  "L.  J. 
Ruffino  et  al.  [Seal]  By  Joost,  Mertens  &  Company,  [Seal] 
Agents.  W.  D.  Walker.  [Seal]"  This  receipt  recited  that 
the  deposit  was  on  account  of  the  purchase  price  of  the  prop- 
erty (describing  it).  "Fifteen  days  are  allowed  to  examine 
title  and  consummate  sale.  At  the  termination  of  the  afore- 
said time  the  balance  of  said  purchase  money  is  due  and  pay- 
able upon  tender  of  the  deed  of  the  property  sold ;  if  the  title 
is  found  defective,  the  purchaser  is  to  state  his  objections  to 
their  title  in  writing,  and  the  seller  is  to  perfect  the  title 
within  thirty  days  after  the  expiraion  of  the  time  first  allowed 
for  examination  or  any  extension  thereof,  unless  the  title  can- 
not to  be  perfected  within  said  thirty  days,  in  which  event 
the  same  shall  be  perfected  within  a  reasonable  time  there- 
after  If  the  sale  is  not  consummated  according  to  the 

foregoing  conditions,  the  deposit  is  to  be  forfeited If 

the  title  cannot  be  perfected  within  the  above-mentioned 

times,  the  deposit  is  to  be  returned The  said  W.  D. 

Walker  and  L.  J.  Ruffino  et  al,  hereby  agree  to  comply  with 
the  conditions  of  this  contract" ;  signed  as  above  stated.  L.  J. 
Ruffino,  at  the  time  he  signed  the  authorization,  was  admin- 
istrator of  the  estate  of  Petrona  C.  de  Ruffino,  and  so  con- 
tinued to  be  until  June  27,  1895,  when  he  died,  leaving  a 
will  naming  defendant  as  executrix  thereof,  and  she  duly 
qualified  August  18,  1897 ;  Petrona  was  the  mother  of  L.  J. 
Ruffino,  and  he  and  his  sisters  were  heirs  to  her  estate.  Mr. 
Mertens,  one  of  the  firm  of  Joost,  Mertens  &  Co.,  testified  that 
L.  J.  signed  the  contract  in  his  own  office,  in  San  Francisco, 
in  the  presence  of  Mertens,  on  the  day  of  its  date. 

1.  The  court  found  that  Ruffino  had  "failed  ....  to  re- 
turn said  deposit  or  any  part  tliercof ;  and  no  pavl  thereof  has 
been  repaid  or  paid  to  the  said  plaintiff  or  his  a^ignor." 
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The  complaint  alleges  failure  aiid  refusal  by  Ruffino  "to  re- 
turn said  deposit  or  any  part  thereof,  although  often  re- 
quested so  to  do."  The  answer  denies  these  allegations,  and 
the  finding  of  the  court  is  challenged  for  insufficient  evidence 
to  support  it. 

It  is  not  necessary  to  determine  whether  the  evidence 
was  sufficient  to  warrant  the  fhiding  of  nonpayment — ^if 
proof  of  nonpayment  by  plaintiff  had  been  necessary.  Where 
a  plaintiff  has  proved  the  existence  of  a  debt  sued  on — at 
least,  within  the  period  of  statutory  limitation — the  burden 
of  proving  payment  is  on  the  defendant.  That  this  is  the 
rule  at  common  law  no  one  can  doubt;  and  we  have  no 
statutory  law  changing  it.  Greenleaf  states  it  as  follows: 
"The  defense  of  payment  may  be  made  under  the  general 
issue,  in  dssumpsit;  but,  in  an  action  for  debt  on  a  specialty 
or  on  a  record,  it  must  be  specially  pleaded.  In  either  case 
the  burden  of  proof  is  on  the  defendant,  who  must  prove 
the  payment  of  money,  or  something  accepted  in  its  stead, 
made  to  the  plaintiff,  or  to  some  person  authorized  in  his 
behalf  to  receive  it.''  In  Cowen  &  Hill's  Notes  to  Phillips 
on  Evidence,  volume  1,  side  page  810,  the  authors,  quot- 
ing from  an  authority  and  citing  others,  give  the  rule  in 
this  language:  "The  principle  that  he  who  alleges  himself 
to  be  the  creditor  of  another  is  obliged  to  prove  the  fact  of 
agreement  upon  which  his  claim  is  founded,  when  it  is 
contested;  and  that,  on  the  other  hand,  when  the  obliga- 
tion is  proved,  the  debtor  who  allegas  that  he  has  discharged 
it  is  obliged  to  prove  the  payment,  is  clearly  one  of  those 
propositions  in  w^hich  every  system  of  jurisprudence  must 
concur  in  general,  whatever  particular  rules  may  be  adopted, 
as  to  the  mode  and  form  of  the  allegations,  by  which  the 
necessity  of  such  proof  is  to  be  determined."  The  same 
rule  has  been  recognized  and  declared  frequently  in  this 
state.  In  Caulficid  v.  Sanders,  17  Cal.  51)9,  the  suit  was 
upon  an  indebtedness  alleged  to  be  due  twin  the  defendant, 
who  was  an  attorney  at  law.  He  averred  in  his  answer 
that  Hie  principal  part  of  the  alleged  indebtedness  was  due 
from  his  clients  and  not  from  him  personally,  and  that  the 
part  for  which  he  was  personally  liable  had  been  paid. 
Field,  C.  J.,  delivering  the  opinion  of  tho  court,  said:  "This 
is  in  substance  a  denial  of  indel4c(ln(»ss  for  a  )>ortion  of  the 
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account;  and  a  plea  of  payment  for  the  balance.  It  is,  in 
effect^  an  admisBion  as  to  that  balance  of  an  original  liability, 
and  throws  the  burden  of  establishing  the  payment  upon 
the  defendant."  Further  on  he  says :  "The  issue  thus  formed 
cast  upon  the  plaintiff  the  necessity  of  separating  the  dif- 
ferent charges,  and  of  establishing  a  liability  as  to  those 
items  which  were  incurred  for  clients  of  the  defendant,  and 
cast  upon  the  defendant  the  necessity  of  proving  a  pay- 
ment of  the  balance/' 

In  Lisman  v.  Early,  15  Cal.  199,  the  suit  was  on  a  note, 
and  the  answer  pleaded  payment.  As  proof  of  his  defense 
defendant  offered  in  evidence  some  receipts  from  the  plain- 
tiff. Plaintiff  offered  rebutting  evidence  tending  to  show  that 
these  receipts  were  for  payments  on  an  open  account,  and 
not  on  the  note.  The  defendant  then  proposed  to  show  that 
there  was  no  such  account  in  existence,  and  to  this  offered 
evidence  an  objection  by  plaintiff  was  sustained.  The  ap- 
pellate court  reversed  the  judgment  and  said:  "The  burden 
of  proof  was  really  on  the  defendant  to  prove  payment  under 
the  issue,  and  the  defendants  were  entitled  to  close  the  proofs, 
at  least,  to  rebut  any  new  matter  set  up  by  the  plaintiff." 
(Citing  authorities.)  In  Still  v,  Saunders,  8  Cal.  281,  the 
court  said:  "It  appears  that  John  W.  Still  was  indebted  to 
another  person,  and  that  it  was  agreed  between  him  and 
defendant  Saunders  that  the  latter  should  pay  this  debt,  and 
that  this  payment  should  constitute  a  portion  of  the  pur- 
chase money.  It  \^y  upon  the  defendant  to  show  when  and 
how  this  debt  was  made." 

Of  course,  it  has  been  held  by  this  court,  as  it  was  al- 
ways held  at  common  law,  that  in  a  complaint  upon  a  prom- 
issory note,  or  other  obligation  to  pay  money,  there  must 
be  an  averment  that  the  money  had  not  been  paid.  This  is 
necessary  to  make  the  complaint  perfect  upon  its  face.  But 
it  is  a  non  sequitur  to  say  that  because  such  negative  aver- 
ment is  necessary  in  the  complaint  therefore  it  is  necessary 
for  the  plaintiff  to  prove  it.  The  question  is  not  one  of 
pleading,  but  of  evidence;  not  what  must  be  alleged,  but 
where  the  burden  of  proof  lies.  The  general  rule  is  that 
a  party  is  not  called  upon  to  prove  his  negative 
averments,  although  they  may  be  necessary  to  his 
pleading.  See  nilos  of  pleading  set  forth  and  approved  by 
Field,  C.  J.,  Baldwin  J.,  concurring  in  Greej}  r.  Palmer,  15 
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Cal.  412*,  in  which,  among  other  things,  it  is  said:  "Each 
party  must  allege  every  fact  which  he  is  required  to  prove, 
and  will  be  precluded  from  proving  any  fact  not  alleged  and 
he  must  allege  nothing  affirmatively  which  he  is  not  required 
to  prove.  Negative  allegations,  however,  are  frequently  nec- 
essary, though  they  are  not  to  be  proved."  A  negative  allega- 
tion is  to  be  proved  only  where  it  constitutes  a  part  of  the 
original  substantive  cause  of  action  upon  which  the  plaintiflF 
relies,  and  this  is  an  exception  to  the  general  rule.  As,  for  in- 
stance, in  an  action  for  malicious  prosecution  the  plaintiff 
must  both  allege  and  prove  want  of  probable  cause,  for  the 
latter,  although  in  the  nature  of  a  negative  averment,  is  a 
necessary  ingredient  in  the  cause  of  action  itself,  and  an- 
other instance  is  where  the  cause  of  action  consistsin  the 
failure  of  the  defendant  to  do  certain  work  in  a  workmanlike 
manner;  that  the  very  gist  of  the  cause  of  action  is  the  alle- 
gation that  the  work,  although  done,  was  not  done  in  a 
proper  manner. 

The  cases  cited  from  this  court  as  tending  to  overthrow 
the  common-law  rule  nearly  all  deal  with  a  question  of  plead- 
ing, and  not  with  a  question  of  evidence.  In  two  or  three  of 
them  it  is  said  that  in  a  suit  upon  a  promissory  note  the  pro- 
duction of  the  note  is  sufficient  proof  of  nonpayment;  but 
this  remark,  no  doubt,  incidentally  grew  out  of  the  fact  that 
in  a  suit  upon  a  negotiable  promissory  note  the  note  itself 
must  be  produced,  or  its  absence  satisfactorily  accounted  for, 
in  order  to  protect  the  defendant  against  such  a  wandering 
thing  as  a  negotiable  instrument.  The  only  case  that  can 
be  considered  at  all  in  point  as  establishing  the  opposite  doc- 
trine is  that  of  Farmers'  etc.  Bank  v.  Christensen,  51  Cal. 
571 ;  but  the  language  relied  on  occurs  in  a  short  opinion  of 
less  than  a  dozen  lines,  is  fortified  by  no  citation  of  authori- 
ty, and  is  entirely  obiter  dictum.  In  that  case  the  suit  was 
upon  a  promissory  note  and  mortgage.  In  the  answer  it 
was  denied  that  any  part  of  the  note  remained  unpaid,  and 
it  was  averred  that  it  had  been  paid  by  a  conveyance  of  the 
mortgaged  land  to  the  plaintiff.  That  being  the  condi- 
tion of  the  case,  the  jJaintiff  moved  for  a  judgment  on  the 
pleadings,  and  judgment  was  so  entered.  Of  course,  the 
judgment  was  properly  reversed,  because  the  answer  raised 

1  76  Am.  Dec.  492. 
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issues  upon  which  the  defendant  was  entitled  to  introduce 
evidence.  All  that  was  involved  in  the  case  was  disposed 
of  in  the  last  sentence  of  the  opinion,  which  is  as  follows : 
''This  denial  and  averment  were  sufficient  to  raise  issues  of 
fact,  and  the  court  below  erred  in  rendering  judgment  for 
the  plaintiff  upon  the  pleadings."  The  statement  in  the 
former  part  of  the  short  opinion  that  "this  denial,  of  itself, 
cast  the  onus  upon  plaintiff  to  prove  the  nonpayment  by 
production  of  the  note  or  otherwise,''  was  entirely  outside 
of  any  questions  legitimately  before  the  court. 

2.  When  the  authorization  and  the  contract  receipt  were 
offered  in  evidence  defendant  objected:  1.  To  the  authoriza- 
tion, that  it  was  void  for  uncertainty;  that  it  does  not  de- 
scribe any  property,  and  by  reason  of  the  abbreviations  used 
is  unintelligible;  2.  To  the  receipt,  that  it  was  not  executed  in 
the  name  of  the  person  who  gave  the  authority ;  that  it  de- 
scribed a  different  piece  of  property;  that  there  was  a  sub- 
stantial variance  between  the  two;  that  the  authority  is  a 
joint  one  and  should  have  been  executed  by  both  partners, 
and  that  there  is  no  proof  of  delivery.  Upon  the  question 
of  delivery  we  think  the  evidence  was  sufficient;  it  has  in 
part  already  been  stated. 

As  to  the  abbreviations  used  in  the  authorization  we  think 
them  intelligible  and  their  meaning  readily  understood.  For 
example,  the  description  reads :  "Com  at  a  pt  on  the  W.  line 
of  Dolores  st.  dist  41  ft  2%  in.  from  the  N.  line  of  16th  st. 
and  rung  th  in  a  W.  direction  188  ft  2%  in  to  a  pt  dist  28  ft 
4%  in.  from  the  N.  line  of  Dolores  St.  and  run.  th.  at  r.  a. 
on  the  W.  line,"  etc.  Anyone  familiar  with  land  descrip- 
tions and  abbreviations  used  in  describing  land  would  have 
no  difficulty  in  supplying  the  terms  intended  by  the  abbre- 
viations, especially  so  by  the  aid  of  the  diagram  attached 
to  the  document.  As  to  the  objection  of  uncertainty  in  the 
description  of  the  land  referred  to  in  the  authorization,  and 
the  alleged  variance  between  the  description  therein  and 
that  in  the  receipt,  there  is  some  ground  for  the  objection. 
It  appears,  however,  that  the  contract  and  receipt  were  writ- 
ten upon  a  printed  form  used  by  Joost,  Mortens  &  Co.  and 
constituted  one  instrument,  the  receipt  being  printed  on 
the  back  of  the  authorization,  and  its  form  approved  in  the 
body  of  the  authorization.    There  was  attached  to  the  v^^/t^ 
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without  authority."  After  stating  this  general  principle 
the  court  adds :  "If  an  agent  in  executing  a  contract  employ 
terms  which,  in  legal  effect,  charge  himself,  he  may  be  sued 
upon  the  instrument  itself  as  a  contracting  party.  This  is  so 
because  by  the  use  of  such  terms  he  has  made  the  contract 
his  own."  The  opinion  then  proceeds  to  point  out  that  from 
the  terms  employed  the  contract  sued  upon  in  that  particu- 
lar case  "is  manifestly  the  contract  of  the  company  and  not 
the  defendants.  It  is  clear  upon  inspection  of  the  instru- 
ment that  the  defendants  intended  to  bind  the  company  and 
not  themselves,  and  that  the  plaintiff  so  understood  it."  Hall 
V,  Crandallj  axtpra,  was  followed  in  Lander  v.  Castro,  supra, 
and  Blanchard  v.  Kaully  supra,  and  for  the  reafson  that  the 
notes  sued  upon  did  not  purport  to  be  the  notes  of  the  per- 
sons sued.  And  so  in  the  cases  cited  from  77  California, 
supra,  where  it  was  held  that  "the  defendants  are  not  liable 
unless  the  contract  contains  apt  words  to  charge  them  per- 
sonally." The  distinction  between  these  cases  and  Conner 
V,  Clark,  supra,  lies  in  the  legal  effect  of  the  different  terms 
used  in  the  respective  contracts.  Conner  v,  Clark,  supra,  was 
not  overruled  by  Ball  v.  Crandall,  supra;  on  the  contrary, 
the  principle  on  which  that  case  was  decided  is  expressly 
recognized  in  Hall  v,  Crandall,  supra. 

5.  Appellant  claims  that  the  authorization  executed  by 
Ruffino,  even  if  personal,  is  void  on  its  face  and  cannot  be 
enforced.  (Citing  Danielicitz  v.  Sheppard,  62  Cal.  339; 
Jones  v.  Hanna,  81  Cal.  507.) 

In  each  of  these  cases  the  action  was  by  the  agent  to  re- 
cover a  commission  on  a  contract  forbidden  by  law,  which 
if  enforced  would  have  resulted  in  a  direct  injury  to  the 
estate.  The  contract  before  us  contains  no  such  conditions. 
It  is  true  that  the  administrator  may  not  have  been  able  to 
make  a  title  by  the  decree  of  the  court  within  the  time  stip- 
ulated, or  at  all,  but  there  was  nothing  unlawful  in  his  agree- 
ing in  good  faith  in  his  individual  capacity  to  do  so,  nor  was 
there  anything  unlawful  in  his  receiving  a  deposit  on  the 
agreement.  We  are  unable  to  see  why  Ruffino  did  not  be- 
come personally  liable  for  the  deposit  made  by  his  authority. 
(Mdxoa  V,  Jones,  128  Cal.  77.) 

0.  Appellant  claims  that  Joost,  Mertens  &.  Co.  were  the 
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vendors,  and  that  the  action  should  have  been  brought 
against  them.  (Citing  Robinson  v.  Boston,  Eldridge  &  Co., 
93  Cal.  80.®)  In  that  case  the  plaintiffs  signed  a  contract 
authorizing  defendants  to  sell  for  plaintiffs  certain  real 
property.  The  contract  contained  the  following  clause: 
"And  we  will  pay  said  Easton  &  Eldridge  a  commission  of 
all  over  said  sum  of  ten  thousand  dollars  net,  for  which  they 
may  sell  said  property  with  our  consent."  A  conditional 
sale  was  made  by  defendants  and  they  received  a  deposit  on 
account  of  the  purchase,  but,  the  conditions  failing,  they 
returned  the  money  to  the  purchaser.  Plaintiffs  sued  to  re- 
cover this  deposit  on  the  theory  that  defendants  received  it 
as  agents  of  plaintiffs,  and  that  it  was  their  money  in  defend- 
ants' hands  the  moment  it  was  received.  The  court  held 
that  the  relation  of  the  agency  was  not  created  by  the  con- 
tract, but  rather  that  of  vendor  and  purchaser,  and  that  the 
sale  by  defendants  was  on  their  own  account.  There  was 
evidence  in  the  present  case  that  the  clause  in  the  authoriza- 
tion relating  to  the  payment  of  commissions  was  erased,  and, 
in  lieu  thereof,  it  was  orally  agreed  between  Joost,  Mertens 
&  Co.  and  Ruffino  that  the  former  "should  have  all  they 
could  get  above  nine  thousand  dollars."  If  this  clause  had 
been  inserted  in  the  contract,  and  this  were  an  action  by 
Ruffino's  representative  to  recover  the  deposit  from  Joost, 
Mertens  &  Co.,  there  would  be  some  analogy  in  the  cases. 
But  this  is  an  action  brought  to  recover  from  Ruffino's  rep- 
resentative on  the  theory  that  he  received  the  money  and 
did  not  return  it  when  he  failed  to  make  the  title. 

7.  Tho  statute  of  limitations  (Code  Civ.  Proc,  sec.  339, 
subd.  1)  is  pleaded,  and  it  is  claimed  that  the  action  is 
barred  by  that  section.  This  contention  is  upon  the  assump- 
tion that  the  contract  was  void  and  whatever  liability  at- 
taches is  upon  an  implied  contract  and  was  barred  after  two 
years.  But  as  we  have  held  that  the  liability  arises  on  the 
contract,  and  not  by  implication,  the  claim  is  not  barred. 
It  is  not  now  contended  that  it  is  barred  by  any  other  statute. 

The  judgment  is  affirmed. 

Hearing  in  Bank  denied. 


e  27  Am.  St.  Bep.  167. 
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[L.  A.  No.  699.    Department  Two.— August  16,  1900.] 
0.  A.  STORKE,  Appellant,  v.  EMIL  GOUX,  Auditor,  etc., 

Respondent. 

Ofpicb— Vacancy — CoiiPENBATioN  of  Appointee-^Incsbase  not  Al- 
lowed DuBiNQ  Tebm. — ^The  salary  attached  to  a  county  or  muni- 
cipal office  at  the  beginning  of  an  official  term  must  continue  with- 
out increase  during  the  entire  term  for  which  the  officer  was  elected, 
notwithstanding  the  creation  of  a  vacancy  in  the  term,  which  is 
filled  by  the  appointment  of  another. 

Id. — Change  in  Salabt  Before  Appointment — Constitutional  Law. — 
Notwithstanding  the  passage  of  a  new  county  government  act  in- 
creasing the  salary  of  a  district  attorney  in  counties  of  the  same 
class,  prior  to  the  appointment  of  a  district  attorney  to  fill  a 
vacancy  caused  by  the  death  of  the  original  incumbent,  but  sub- 
sequent to  the  lieginning  of  the  original  term,  the  appointee  is 
precluded  by  section  9  of  article  I  of  the  constitution  from  avail- 
ing himself  of  the  increased  salary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  A.  Storke,  Appellant  in  pro.  per. 

Richards  &  Carrier,  and  E.  W.  Squier,  District  Attorney, 
for  Respondent. 

HENSHAW,  J. — This  is  an  action  in  mandate  to  compel 
the  auditor  of  the  county  of  Santa  Barbara  to  issue  his  war- 
rant on  tho  county  treasurer  of  the  county  for  the  salary  of 
petitioner  as  district  attorney,  at  the  rate  of  two  hundred  and 
eight  dollars  and  thirty-three  cents  a  month.  The  auditor 
declined  to  issue  his  warrant  in  that  amount,  but  was  willing 
to  issue  it  for  the  sum  of  one  hundred  and  twenty-five  dollars 
per  month,  which  he  insisted  was  the  salary  of  the  office  of 
district  attorney  for  the  time  in  question. 

The  undisputed  facts  are,  that  one  Oglesby,  at  the  general 
election  held  in  November,  1894,  had  been  elected  to  the 
office  of  district  attorney  of  the  county  of  Santa  Barbara.  He 
failed  to  qualify  as  such  district  attorney,  and  thereafter  was 
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appointed  to  the  office  by  the  board  of  supendsors.  After  his 
pointmenl  he  qualified  and  acted  as  district  attorney  until 
February  25,  1898,  when  he  died.  Upon  the  first  day  of 
March  following,  this  appellant  was  appointed  by  the  board 
of  supervisors  to  fill  the  vacancy  caused  by  the  death  of 
Oglesby.  During  Oglesby's  term  it  is  conceded  he  was  en- 
titled to  salary  at  the  rate  of  one  hundred  and  twenty-five 
dollars  per  month,  and  no  more.  (County  Government  Act  of 
1893;  Stats.  1893,  p.  450.)  In  1897  a  new  county  govern- 
ment act  was  enacted,  which  repealed  the  former  act  and  pro- 
vided for  the  compensation  of  district  attorneys,  in  the  class 
of  counties  to  which  Santa  Barbara  belonged,  at  the  monthly 
rate  which  petitioner  herein  claims.  (County  Government 
Act  1897,  sec.  179,  subd.  8,  sees.  232-34.) 

The  question  thus  presented  is,  whether  the  attempt  of  the 
petitioner  to  draw  the  increased  salary  for  the  unexpired 
term  of  Oglesby  is  violative  of  section  9  of  article  XI  of  the 
constitution,  which  provides  that :  "The  compensation  of  any 
county,  city,  town,  or  municipal  officer  shall  not  be  increased 
after  his  election  or  during  his  term  of  office."  This  question 
upon  principle  is  not  to  be  distinguished  from  that  decided 
in  Larew  v.  Netvman,  81  Cal.  588,  where  it  was  declared  that 
under  this  article  and  section  of  the  state  constitution  the  in- 
crease of  salary  given  in  the  general  county  government  act 
does  not  accrue  in  favor  of  one  appointed  to  fill  a  vacancy  in 
an  unexpired  term  of  a  county  officer,  and  does  not  com- 
mence to  run  until  the  expiration  of  the  term  for  which  the 
incumbent  had  been  elected,  and  that  this  result  cannot  be 
evaded  either  by  the  original  incumbent  resigning  and  pro- 
curing himself  to  be  reappointed,  or  by  his  resigning  and 
allowing  some  other  person  to  be  appointed  in  his  place.  In- 
deed, it  is  conceded  by  appellant  here  that  the  case  of  Larew 
V.  Newman,  supra,  is  authority  against  his  contention,  but  he 
asks  that  that  case  be  reconsidered  and  overruled.  This  we 
are  not  disposed  to  do.  Upon  reconsideration  of  it  we  are 
satisfied  not  only  of  the  wisdom  but  of  the  soundness  of  the 
interpretation  which  it  has  given  to  the  law. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 
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[S.  F.  No.  2041.    Department  One.—August  20,  1900.] 

CABPER  J.   GARDINER,  Appellant,  v.   CALIFORNIA 
GUARANTEE  INVESTMENT  COMPANY,  Respondent. 

Affkait-Onb  Undebtakino  Upon  Distinct  Appeaub — DisinssAL — 
Waivkb  of  Right — Stipulations. — ^Notwithstanding  one  under- 
taking upon  two  distinct  appeals  is  so  defective  as  to  justify  dis- 
missal of  both  of  them,  yet  the  right  to  move  to  dismiss  the  appeal 
from  the  judgment  will  be  deemed  waived  where  the  parties  have 
mutually  stipulated  for  extensions  of  time  for  the  filing  of  points 
and  authorities,  and  no  objection  was  raised  to  the  regularity  or 
sufficiency  of  the  appeal  imtil  after  the  points  and  authorities  were 
filed,  and  until  it  was  too  late  to  take  another  appeal.  But  such 
waiver  does  not  apply  to  a  distinct  appeal  from  an  order  made  after 
Judgment,  the  time  of  appeal  from  which  had  elapsed  before  any 
stipulations  were  made;  and  such  appeal  must  be  dismissed  for 
want  of  a  distinct  undertaking  thereupon. 

MOTIONS  in  the  Supreme  Court  to  dismiss  appeals  from 
a  judgment  of  the  Superior  Court  of  the  City  and  County  of 
San. Francisco  and  from  an  order  denying  a  motion  to  va- 
cate the  judgment  and  to  modify  an  order  sustaining  a  de- 
murrer to  the  amended  complaint.  George  H.  Bahrs,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court 

George  W.  Monteith,  for  Appellant 

Joseph  Hutchinson,  for  Respondent 

HARRISON,  J. — Motion  to  dismiss  the  appeals.  The  ap- 
peals herein  were  taken  June  24,  1899,  and  purport  to  be 
from  a  judgment  dismissing  the  action,  and  also  from  an  or- 
der made  after  judgment.  The  transcript  on  appeal  was  filed 
August  5, 1899.  March  8,  1900,  the  respondent  gave  notice 
of  the  present  motion  to  dismiss  the  appeals  upon  the  ground 
that  no  sufficient  undertaking  on  appeal  had  been  filed.  As 
there  are  two  distinct  appeals  and  only  a  single  undertaking 
in  the  sum  of  three  hundred  dollars,  the  undertaking  is  de- 
fective within  the  rule  given  in  Centerville  Co,  v.  Bachtold. 
19  Cal.  Ill,  and  many  other  cases.  The  motion  is,  however, 
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resisted  by  the  appellant  upon  the  ground  that  the  defect  has 
been  waived  by  the  conduct  of  the  respondent.  The  fact.s 
upon  which  he  relies  as  constituting  such  waiver  are  that 
after  the  transcript  had  been  filed,  viz.,  September  5,  1899, 
the  respondent  joined  with  the  appellant  in  a  written  stipula- 
tion by  which  each  party  was  to  be  allowed  additional  time 
within  which  to  prepare  and  file  his  points  and  authorities 
on  the  appeal,  and  that  the  respondent  again,  on  January 
30,  1900,  stipulated  thai  the  time  for  the  appellant  to  file 
his  points  and  authorities  should  be  extended  to  and  includ- 
ing February  3d ;  that  on  February  2d  the  appellant  filed  his 
points  and  authorities  on  tiie  appeal  herein ;  that  on  February 
28th  the  respondent  obtained  the  consent  of  the  appellant  to 
an  order  of  this  court  therein  extending  time  to  file  its  points 
and  authorities  on  the  appeal  herein  until  and  including 
April  2, 1900,  and  that  at  neither  of  the  dates  at  which  these 
stipulations  were  made  or  asked,  and  at  no  time  prior  to  the 
service  of  the  present  motion,  did  the  respondent  make  any 
objection  to  the  regularity  or  sufficiency  of  the  appeal. 

In  view  of  these  facts,  we  are  of  the  opinion  that  the  re- 
spondent must  be  deemed  to  have  waived  its  right  to  object 
to  a  hearing  of  the  appeal  from  the  judgment.  If  it  was  its 
purpose  to  object  thereto  upon  the  ground  presented  in  the 
present  motion,  it  was  but  simple  fairness  to  the  appellant  to 
notify  him  thereof,  instead  of  uniting  with  him  in  a  stipula- ' 
tion  by  which  it,  in  eflFect,  asked  for  and  obtained  from  the 
appellant  additional  time  within  which  to  file  its  points  and 
authorities.  The  judgment  was  entered  April  8,  1899,  and 
when  the  first  stipulation  was  entered  into  the  time  for  taking 
an  appeal  from  the  judgment  had  not  expired,  and  if  the  ob- 
jection had  then  been  made  the  appellant  could  have  taken  a 
new  appeal  and  filed  a  valid  undertaking  thereon.  Respond- 
ent ought  not  to  be  permitted,  by  its  conduct,  to  lure  the  ap- 
pellant into  a  reliance  upon  the  sufficiency  of  his  appeal,  and, 
after  thus  inducing  him  to  undergo  the  labor  and  expense  of 
preparing  and  filing  his  points  and  authorities,  for  the  first 
time  make  the  objection  that  he  is  not  entitled  to  have  them 
considered. 

CXXIX.   Cal.— 34 


530  Shepherd  v.  Turner.  [129  Cal. 

These  principles,  however,  have  no  appliciilioii  to  the  ai»- 
peal  from  the  order.  The  order  was  made  June  2, 1899,  and 
at  the  date  of  the  stipulation  the  time  within  which  to  ap- 
peal therefrom  had  expired.  The  appellant,  therefore,  can- 
not claim  to  have  been  misled  in  regard  to  the  sufficiency  of 
this  appeal  by  any  act  or  conduct  of  the  respondent. 

The  appeal  from  the  order  is  dismissed.  The  motion  to 
dismiss  the  appeal  from  the  judgment  is  denied. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac  No.  773.    Department  One. — ^August  20,  1000.1 

J.  A.  SHEPHERD,  Appellant,  v.  JAMES  TURNER,  Re- 

spondent. 

Afpeal— Review  of  Evidbnce — Excluded  Evidbnoe.— This  court,  in 
reviewing  upon  appeal  the  sufficiency  of  the  evidence  to  sustain  tlie 
findings  of  the  court,  cannot  consider  any  excluded  evidence. 

Id. — ^Abouiceitt — Specifications  OnrrTED  fbom  Bbbf — ^Abandonment. 
Spedfloations  of  the  insufficiency  of  the  evidence  to  support  the 
findings,  which  are  not  argued  in  the  appellant's  brief,  will  be 
deemed  abandoned. 

AonoN  FOB  Obstbuction  of  Highway — ^Evidence — Petition  and  Pencit. 
Sup  not  Pboved. — In  an  action  to  remove  the  defendant's  fono'* 
from  an  alleged  public  highway,  a  document  purporting  to  be  a  peti- 
tion for  a  county  road,  which  bears  no  date,  and  is  not  shown  to 
have  been  on  file  or  in  the  custody  of  anyone,  and  to  which  is  ad- 
hesively attached  a  slip  in  pencil  containing  a  description  of  the 
proposed  road,  without  any  evidence,  to  show  when  it  was  attached 
or  by  whom  it  waa  written,  is  not  admissible  in  evidence  to  show 
the  formal  laying  out  of  the  road. 

Id. — ^Recobd  of  Supebvisobs — ^Failube  of  Pboof. — ^A  portion  of  the  rec- 
ords of  the  board  of  supervisors  appointing  a  petitioner  to  give 
notice  to  interested  land  holders  to  object  to  the  laying  out  of  a 
public  road,  and  subsequently  appointing  viewers,  and  adopting 
their  report,  not  shown  to  have  been  based  upon  any  petition  and 
proper  proceedings  appearing  in  the  record,  and  not  shown  to  have 
been  made  concerning  the  road  in  which  the  alleged  obstruction 
exista,  nor  to  be  connected  with  the  defendant  or  his  grantors,  is 
properly  excluded  as  evidence  relating  to  the  formal  laying  out  ot 
the  alleged  road. 
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Id.— Repobt  of  Notice  of  Road — Inadmissible  Evidence. — ^A  written 
report  to  the  supervisors  stating  that  the  signer  had  given  notice 
of  a  county  road,  speciOcially  described,  to  all  persons  living  along 
the  line,  and  that  he  found  them  all  in  favor  of  the  road,  which 
was  not  under  oath,  and  did  not  appear  to  be  a  public  record,  and 
did  not  show  that  the  defendant  or  his  grantors  lived  along  the 
line  of  the  proposed  road,  is  not  admissible  in  evidence  for  any  pur- 
pose. 

Id.— Refusal  of  Boabd  to  Vacate  Road — ^Pboceedings  Inadmissible. — 
Proceedings  of  the  board  of  supervisors  upon  a  petition  to  vacate 
a  public  road,  which  included  the  premises  upon  which  defendant 
had  placed  his  fence,  vnth  which  proceedings  the  defendant  is  not 
shown  to  have  had  any  connection,  have  no  tendency  to  prove  the 
existence  of  a  highway  as  against  him,  and  are  not  admissible  in 
evidence  against  him. 

Id.— Reputation  of  Highway — Heabsat. — Evidence  is  not  admissible 
for  the  purpose  of  showing  that  the  alleged  road  was  generally 
spoken  of  and  regarded  by  the  people  in  the  neighborhood  as  a 
public  road.  Hearsay  evidence  is  not  admissible  to  prove  the  ex- 
istence of  a  highway;  nor  can  its  existence  be  proved  by  showing 
that  it  was  generally  reputed  to  be  a  highway. 

Id. — ^UsE  OF  Road— Dedication — Declabations. — ^While  it  is  competent 
to  prove  the  use  made  of  the  road,  and  the  extent  of  the  use  or 
travel  over  the  road,  for  the  purpose  of  showing  a  dedication  or 
adverse  user  of  the  road  under  a  claim  of  right,  it  is  not  competent 
to  prove  such  user  by  the  declarations  of  third  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  n.  Ashley,  District  Attorney,  and  W.  B.  Nutter,  for 
Appellant. 

J.  G.  Swinnerton,  for  Respondent. 

COOPER,  C— This  action  was  brought  by  plaintiflF  as  road 
commissioner,  for  the  purpose  of  having  abated  as  a  public 
nuisance  a  fence  erected  and  maintained  by  defendant  upon 
an  alleged  public  highway.  The  case  was  tried  before  the 
court  without  a  jury,  finding  filed,  and  judgment  entered  in 
favor  of  defendant.  This  appeal  is  by  plaintiff  from  the 
judgment  and  from  an  order  denying  his  motion  for  a  new 
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trial.  There  is  no  claim  that  the  judgment  is  not  the  legal 
conclusion  from  the  facta  found. 

There  are  many  specifications  in  the  statement  of  the  in- 
sufficiency of  the  evidence  to  support  certain  of  the  findings, 
but  as  they  are  not  argued  in  the  appellant's  brief  they  will 
be  deemed  abandoned.  In  fact,  appeUant,  after  stating  that 
the  laud  on  which  the  fence  is  maintained  belongs  to  defend- 
ant, subject  to  the  public  right  of  way,  if  any,  says  that  the 
sole  controversy  in  the  case  is  as  to  the  existence  of  the  al- 
leged public  road  at  the  place  where  the  fence  was  erected. 
He  then  argues  that  there  is  a  preponderance  of  evidence  in 
his  favor.  But  he  says,  "while  appellant  is  aware  of  the  rule 
that  where  the  evidence  is  conflicting  the  appellate  court  will 
not  disturb  the  decision,  still  it  is  believed  that  excluded  evi- 
dence should  certainly  turn  the  scales  in  plaintiff^s  favor." 
We  know  of  no  rule  that  would  authorize  us  in  any  way  to 
consider  "excluded  evidence'*  in  reviewing  the  sufficiency  of 
the  evidence  as  to  a  question  of  fact  decided  by  the  lower 
court.  The  only  evidence  we  have  any  power  to  consider  in 
such  case  is  the  evidence  in  the  record,  and  not  such  as  might 
be  there.  If  the  court  rejects  competent  evidence,  and  proper 
exception  is  saved  to  the  ruling,  this  court  will  review  the 
ruling,  and  if  prejudicial  error  appears  reverse  the  case. 

The  appellant  has  argued  certain  alleged  errors  in  the  re- 
jection of  evidence  which  we  will  notice. 

1.  While  the  appellant  was  on  the  wisness  stand,  he  was 
shown  a  paper  written  in  ink  and  addressed  to  the  board  of 
supervisors  of  San  Joaquin  county,  as  follows: 

"Gentlemen :  Your  petitioners,  inhabitants  of  San  Joaquin 
county,  would  respectfully  represent  that  the  public  conven- 
ience and  want  require  that  a  county  road  should  be  laid  out 
and  constructed,  beginning  at  BonselFs  Ferry  on  the  San 
Joaquin  river,  running  across  the  plains  due  east  about  twelve 
miles,  intersecting  the  road  leading  from  Stockton  to  Mari- 
posa at  what  is  called  the  Zink  House.  Your  petitioners 
therefore  pray  your  honors  to  consider  and  confirm  the  above 
road,  and  as  in  duty  we  will  ever  pray." 

This  was  followed  by  several  names,  and  indorsed  on  the 
back,  "No.  89,  Wagner  Shepherd  et  al.    Petition  for  county 
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road,  Geo.  H.  Shepherd,  appointed  to  give  the  notice  to  land 
holders  as  required  by  law,  and  make  objection,  if  any,  at  the 
next  May  term."  To  this  written  paper  was  attached  by 
some  adhesive  chemical  a  slip  in  pencil  reading  as  follows : 
'Township  line  between  T.  1  and  2  south,  ranee  6  east.  Com- 
mencing from  where  the  road  from  French  Camp  to  BonselPs 
Ferry  intersects  the  S.  boundary  of  township  1  south,  range 
6  east,  and  running  thence  to  Zink  House." 

The  appellant,  in  answer  to  questions,  said  that  he  had  seen 
the  written  paper  before,  and  that  the  signature  "J.  A.  Shep- 
herd" was  his  signature.  The  appellant,  in  answer  to  ques- 
tions as  to  the  pencil  slip,  said :  "I  don't  recollect  about  that 
pencil  slip.  I  don't  think  I  know  the  handwriting.  I  don't 
know  when  it  was  attached.  If  I  did  know  anything  about 
it  I  have  forgotten." 

The  appellant  then  offered  in  evidence  the  paper  written 
in  ink  and  the  slip  written  in  pencil  attached  together  as 
"plaintiff's  exhibit  1."  The  defendant  objected  upon  the 
ground  that  it  was  irrelevant,  incompetent,  and  immaterial, 
and  that  the  pencil  slip  was  not  shown  to  be  any  part  of  the 
petition.  The  court  sustained  the  objection  so  far  as  it  re- 
lates to  the  first  cause  of  action  stated  in  the  complaint — the 
formal  laying  out  of  the  alleged  road  by  the  board  of  super- 
visors— and  admitted  it  for  all  other  purposes.  This  ruling 
is  now  claimed  to  be  error,  and  mu(5h  space  in  appellant's 
brief  is  devoted  to  this  assignment. 

We  think  the  ruling  correct.  In  fact,  we  cannot  see  from 
the  record  that  the  paper  was  admissible  for  any  purpose.  It 
does  not  appear  to  have  any  date,  nor  to  have  been  on  file  nor 
in  the  custody  of  anyone.  The  paper  and  the  pencil  slip  were 
offered  in  evidence  together,  and  there  is  nothing  to  show 
when  the  pencil  slip  was  attached  to  the  writing  nor  in  whose 
handwriting  it  was.  So  far  as  the  record  shows,  the  paper 
may  have  all  been  written  the  very  day  it  was  offered  in 
evidence. 

2.  Appellant  offered  in  evidence  a  portion  of  the  records 
of  the  board  of  supervisors  found  in  "Book  A,"  dated  Febru- 
ary 4,  1858,  which  reads  as  follows : 
"In  the  Matter  of  the  Petition  of  Wagner,  Shepherd  and 

Others  for  a  County  Road. 
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"On  this  day  the  matter  of  the  petition  of  Wagner,  Shep* 
herd;  and  others,  praying  for  a  county  road  to  be  laid  out, 
came  on  to  be  heard.  Whereupon  Geo.  H.  Shepherd  was  ap- 
pointed by  the  board  to  give  notice  to  land  holders  interested 
therein,  as  required  by  law,  to  make  their  objections,  if  any 
they  can,  to  this  board,  at  the  May  term  thereof  and  show 
cause  why  the  prayer  of  said  petitioners  should  not  be 
granted." 

The  court  sustained  the  objection  of  defendant  to  this  rec- 
ord so  far  as  it  related  to  the  formal  laying  out  of  the  alleged 
road,  and  this  ruling  is  urged  as  error  No.  2.  The  ruling 
does  not  appear  to  be  erroneous  from  the  record  before  us. 
It  does  not  appear  that  the  order  was  made  concerning  the 
road  on  which  the  alleged  obstruction  exists.  The  order  is  not 
based  upon  any  petition  or  prior  proceedings  appearing  in  the 
record.  Neither  is  there  anything  in  the  record  connecting 
defendant  or  his  grantors  with  the  order. 

3.  The  appellant  offered  in  evidence  a  written  paper  pur- 
porting to  be  signed  by  "Geo.  H.  Shepherd,'^  and  addressed  to 
the  board  of  supervisors.  This  paper  stated  that  Shepherd 
had  given  "notice  of  a  county  road  commencing  at  BonselFs 
Ferry  road  where  it  crosses  the  township  line  between  sec- 
tions one  and  two  south,  in  range  6  east,  about  one  mile  and 
a  half  from  said  ferry,  and  thence  running  along  the  said 
township  line  due  east  about  two  miles,  intersecting  the 
French  Camp  road  near  the  Zink  House,  to  all  persons  living 
along  the  line,  and  that  he  found  them  all  in  favor  of  the 
road."  The  defendant's  objection  to  this  paper  was  properly 
sustained.  It  did  not  appear  to  be  a  public  record,  and  was  not 
evidence  for  any  purpose.  It  was  a  written  statement,  not 
even  made  under  oath,  and  did  not  show  or  tend  to  show  that 
defendant  or  any  grantor  of  his  was  one  of  the  parties  living 
along  the  line  of  said  proposed  road.  There  was  no  error  in 
the  ruling  of  the  court  as  to  other  portions  of  the  record  of 
the  board  of  supervisors  relating  to  appointment  of  viewers, 
their  report  and  the  order  adopting  their  report.  The  records 
of  the  board  could  only  be  admissible  in  connection  with  a 
proper  petition  and  proper  proceedings  for  the  purpose  of 
laying  out  and  erecting  a  highway,  including  in  its  descrip- 
tion the  point  where  the  defendant  maintains  the  alleged 
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fence.  There  being  no  evidence  in  the  record  as  to  any  such 
petition  or  prior  proceedings,  the  portions  of  the  record  of- 
fered were  incompetent  and  immaterial.  In  all  cases  where 
private  property  is  sought  to  be  taken  for  a  public  use  under 
statutory  proceedings  it  is  essential  to  show  a  substantial 
compliance  with  the  necessary  steps  enumerated  in  the  stat- 
ute. 

4.  The  appellant  offered  in  evidence  a  petition  to  the  board 
of  supervisors,  an  order  appointing  viewers  upon  the  petition, 
a  bond,  the  report  of  viewers  and  an  order  of  the  board  of 
supervisors,  all  made  and  occurring  in  1880,  for  the  purpose 
of  showing  the  refusal  of  the  board  of  supervisors  to  vacate 
a  public  road,  which  it  is  claimed  included  the  premises  upon 
which  defendant  has  placed  the  fence. 

The  court  properly  sustained  defendant's  objections  to  the 
several  offers.  The  fact  that  the  board  of  supervisors  refused 
to  vacate  a  highway  did  not  and  could  not  tend  to  make  the 
premises  a  highway.  It  would  be  a  strange,  and  we  appre- 
hend an  unheard  of,  doctrine  to  allow  a  record  refusing  to  va- 
cate a  highway  to  be  admitted  as  proof  of  such  highway.  It 
might  be,  if  the  defendant  had  signed  any  paper,  or  if  he  had 
done  any  act  tending  to  show  that  he  recognized  the  public 
claim  to  the  highway,  that  such  act  would  be  evidence  against 
him,  but  to  allow  an  order  made  in  his  absence  and  without 
his  knowledge  to  be  introduced  in  evidence  against  him 
*  would  be  to  introduce  a  new  principle  into  the  rules  of  evi- 
dence. 

5.  The  appellant  asked  several  questions  of  the  witness 
Shepherd  while  on  the  stand  for  the  purpose  of  showing  that 
the  road  was  generally  spoken  of  by  the  public  as  a  public 
highway.    Among  the  questions  asked  were  the  following : 

**Q.  Did  you  hear  it  talked  of  by  the  people  in  the  neigh- 
borhood about  the  road?" 

''Q.  And  is  it  not  a  fact  that  the  traveling  public  passing 
your  ferry  regarded  and  treated  that  road  throughout  as  a 
public  road?" 

To  these  questions  and  others  of  a  like  nature  the  court 
sustained  objections,  and  we  think  the  rulings  correct.  While 
it  was  competent  to  prove  the  use  made  of  the  road  and  the 
extent  of  the  use,  for  the  purpose  of  showing  that  it  had  be- 
come a  public  way  by  dedication,  or  adverse  user  under  a 
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claim  of  right,  it  was  not  competent  to  prove  such  user  by 
the  declarations  of  third  parties.  Neither  was  hearsay  evi- 
dence admissible  to  prove  such  fact.  A  public  highway  can- 
not be  proven  by  showing  that  it  was  generally  reputed  to 
be  a  highway.  The  court  admitted  all  evidence  as  to  acts 
done  by  parties  in  tlie  neighborhood  in  the  way  of  using  the 
road,  and  all  evidence  tending  to  show  the  extent  of  the  travel 
over  the  road  by  the  public. 

It  is  not  necessary  to  notice  in  detail  the  other  alleged 
errors.  We  have  discussed  such  as  appear  to  be  the  most 
seriously  urged,  and  as  to  the  others  we  have  examined  them 
and  find  no  error  sufficient  to  justify  a  reversal  of  the  case. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  534.    In  Bank.— August  20,  1000.] 

W.  H.  WORKMAN  et  al.,  Appellants,  v.  SOUTHERN  PA- 
CIFIC RAILROAD  COMPANY,  Respondent. 

Municipal  Ordinance — Street  Franchise  for  Railroad — Single  or 
Double  Track — Election — Continued  Right — Construction  of 
Ordinance  with  Statute. — ^A  municipal  ordinance  granting  the 
right  of  way  to  a  railroad  company  over  one  of  its  streets,  and 
requiring  it  to  construct  its  track  or  tracks  as  near  the  center  of 
the  street  as  may  be,  is  to  be  construed  in  connection  with  the 
statute  under  which  the  railroad  company  is  incorporated,  as  pro- 
viding for  such  use  of  the  street,  and  for  such  single  or  double 
track  as  is  authorized  by  the  statute.  In  the  absence  of  any  ex- 
press limitation  in  the  ordinance  requiring  the  immediate  election 
of  the  use  of  a  single  or  double  track  by  the  railroad  company,  the 
dty  council  must  be  deemed  to  have  granted  the  right  of  way  with 
the  privilege  to  the  company  to  construct  a  single  track  at  the 
outset,  and  the  continued  right  to  construct  an  additional  track  in 
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the  future,  whenever  it  should  become  desirable  from  the  neoes- 
eities  or  convenience  of  operating  its  road. 

Id. — ^Determination  of  Necessity — Constbuction  of  Statute. — ^Un- 
der  a  statute  empowering  the  governing  body  of  a  city  to  grant  "the 
use  of  any  of  the  streets  or  highways  which  may  be  absolutely 
necessary  in  order  to  enable  any  such  company  to  reach  an  acces 

sible  point  for  a  depot  in  any  such    ....    city,    or  to  pass 

through  same  along  as  direct  a  route  as  possible  and  accom- 
modate the  traveling  and  comercial  interests  thereof/'  the  city 
council  is  not  required  to  determine  in  the  first  instance  what  use 
of  the  street  is  "absolutely  necessary"  for  the  company.  The  stat- 
ute does  not  require  the  use  to  be  designated  in  the  ordinance;  but 
it  is  sufficient  to  designate  the  street  to  be  used,  and  it  may  be 
properly  left  to  the  determination  of  the  railroad  company  what 
use  thereof  will  be  necessary  for  its  business,  which  can  only  be 
determined  as  time  and  experience  shall  demonstrate. 

Id.— Obdinance  not  a  Revocable  License. — ^An  ordinance  granting  the 
right  of  way  over  a  street  to  a  railroad  company,  which  contains 
no  limitation  of  time  for  the  completion  of  a  double  track,  is  not 
to  be  construed  as  a  revocable  license  for  such  completion,  on  the 
ground  that  a  single  track  was  first  completed  and  used  under  the 
ordinance. 

Id. — Immaterial  Finding — Title  to  Street  in  Feb — ^Appellants  not 
Injtjbed. — Where  the  city,  which  has  appealed,  is  bound  by  the 
terms  of  its  ordinance  to  allow  a  double  track  to  be  constructed 
upon  its  street,  and  the  double  track  is  constructed  upon  the  op- 
posite side  of  the  street  to  that  claimed  in  fee  by  a  private  party 
appellant,  it  is  immaterial  to  either  of  the  appellants  whether  a 
finding  that  the  appellants  have  no  title  or  interest  in  the  land 
within  the  lines  of  the  street  is  or  is  not  sustained  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  E.  Dunn,  City  Attorney  of  Los  Angeles,  Walter  F. 
Haas,  Successor,  T.  E.  Gibbon,  and  William  J.  Hunsaker,  for 
Appellants. 

The  railroad  company  exhausted  its  power  by  the  original 
location  of  its  road,  under  the  grant  of  the  ordinance  ex- 
pressly reserving  all  the  residue  of  the  street  for  other  uses. 
{Rush  V.  Jaokson,  24  Cal.  308, 316;  Wehh  v.  Plumas  County, 
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94  Cal.  368;  Pierce  on  Railroads,  254,  and  cases  cited;  Morris 
etc.  R,  R.  Co.  V.  Central  R.  R.  Co.  etc,  31  N.  J.  L.  205 ; 
Moorehead  v.  Little  Miami  R.  R.  Co.,  17  Ohio,  340-49.) 
Public  grants  and  ordinances  are  to  be  construed  most  favor- 
ably to  the  public.  (Jackson  Co.  etc.  R.  R.  Co.  v.  Interstate 
Rapid  Transit  Co.,  24  Fed.  Rep.  306-08;  Bartram  v.  Central 
Tp.  Co.,  25  Cal.  283;  Cullen  v.  Sprigg,  83  Cal.  62;  Oakland 
V.  Oakland  Water  Front  Co.,  118  Cal.  160;  Louisville  etc.  R. 
R.  Co.  V.  Kentucky,  161  U.  S.  677-79;  Thompson  on  Cor- 
porations, sec.  5345;  Sutherland  on  Statutory  Construction, 
sec.  378.)  A  privilege  donated  by  ordinance  which  is  not 
accepted  or  acted  upon  is  not  a  vested  right,  but  a  revocable 
license.  (Elliott  on  Railroads,  sec.  69 ;  Philadelphia  etc.  Ry. 
Co.'s  Appeal,  102  Pa.  St.  123;  Atchison  etc.  Ry.  Co.  v.  Nave, 
38  Kan.  744*;  Oreat  Cent.  Ry.  Co.  v.  Gulf  Ry.  Co.,  63  Tex. 
529 ;  San  Francisco  v.  Calderwood,  31  Cal.  585* ;  San  Pedro 
V.  Southern  Pac.  R.  R.  Co.  101  Cal.  333,  336;  Potter  v.  Mer- 
cer, 53  Cal.  667 ;  Chicago  City  Ry.  Co.  v.  People,  73  111.  541 ; 
American  Rapid  Tel.  Co.  v.  Hess,  125  N.  Y.  641»;  Bkusdell 
V.  Portsmouth  etc.  R.  R.  Co.,  51  N.  H.  483 ;  Wilmington  etc. 
Ry.  Co.  V.  Battle,  66  N.  C.  540.)  Under  the  statute  ot  1861, 
the  common  council  must  determine  what  use  of  the  street  is 
necessary,  and  cannot  delegate  their  power  to  the  railroad 
company.  (  Cape  May  etc.  R.  R.  Co.  v.  Cape  May,  58  N.  J. 
L.  565 ;  Citizens'  Street  Ry.  Co.  v.  Jones,  34  Fed.  Rep.  577, 
581;  Richardson  v.  Heydenfeldt,  46  Cal.  68,  70;  Oakland 
V.  Carpentier,  13  Cal.  540,  546;  Davis  v.  King,  66  Conn. 
465^;  Concord  v.  Concord  Horse  R.  R.  Co.,  65  N.  H.  34; 
Scollay  V.  Country  of  Butte,  67  Cal.  249;  Holley  v.  County  of 
Orange,  106  Cal.  420, 424 ;  House  v.  Los  Angeles  Co.,  104  Cal. 
77,  79.) 

Bicknell,  Gibson  &  Trask,  and  James  A.  Gibson,  for  Re- 
spondent. 

The  ordinance  is  to  be  construed  as  allowing  the  construc- 
tion of  a  single  track,  and  of  a  double  track  thereafter,  when 
the  demands  of  business  require  it.  (Philadelphia  etc.  R.  R. 
Co.  V.  Williams,  54  Pa.  St.  107 ;  Commonwealth  v.  Hartford 
R.  R.  Co.,  14  Gray  379;  1  Rorer  on  Railroads,  297,  489, 

1  6  Am.  St.  Rep.  800.  3  21  Am.  St.  Rep.  764. 

S  01  Am.  Dec  542.  4  DO  Am.  St.  Rep.  118, 
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605;  Hestonville  R.  R.  Co.  v,  Philadelphia,  89  Pa.  St.  210, 
218;  Ransom  v.  Citizens'  Ry.  Co.,  104  Mo.  375;  Areata  v. 
Areata  ete.  R.  R.  Co.,  92  Cal.  639;  San  Pedro  v.  Southern 
Pac.  R.  R.  Co.,  101  Cal.  333 ;  Citizens'  Street  Ry.  Co.  v.  Mem- 
phis, 53  Fed.  Rep.  715;  Central  Branch  etc.  R.  R.  Co.  v. 
Atchison  etc  R.  R.  Co.,  26  Kan.  669,  675.) 

HARRISON,  J.— In  September,  1872,  the  city  of  Log 
Angeles  passed  an  ordinance  granting  to  the  Southern  Pacific 
Raihroad  Compemy  a  right  of  way  along  Alameda  street  in 
said  city  in  the  following  terms: 

"The  mayor  and  common  council  of  the  city  of  Los  An- 
geles do  ordain  as  follows : 

"Section  1.  That  the  right  of  way  for  the  railroad  track  of 
the  Southern  Pacific  Railroad  Company  in  and  out  of  the 
city  of  Los  Angeles  for  the  distance  said  company  may  wish 
to  use  the  same  be  and  the  same  is  hereby  granted  to  said 
company,  its  successors,  and  assigns,  over  and  upon  the  street 
and  its  extension  commonly  called  Alameda  street.  The  said 
company  to  locate  its  track  or  tracks  as  near  the  center  of 
the  street  as  may  be ;  and  the  residue  of  said  street  to  be  held 
and  used  by  said  city  for  the  passage  of  persons  and  vehicles 
on  each  side  of  the  same ;  provided  that  said  city  expressly  re- 
serves the  right  to  locate  cross-streets  over  and  across  any  part 
of  Alameda  street  and  railroad  track  as  the  future  improve- 
ments and  convenience  of  the  city  may  require ;  and  the  rail- 
road company,  in  consideration  of  said  right  of  way,  agree  to 
provide  and  keep  in  repair  convenient  crossings  over  their 
track  or  tracks  at  the  crossing  of  such  streeta  now  in  use  or 
which  may  be  hereafter  located  by  said  city.  And  provided, 
further,  that  said  city  reserves  the  right  to  construct  and  pass 
imder  said  track  any  water  canal  or  zanja  or  water  ditch, 
at  the  expense  of  said  city,  its  successors  or  assigns,  which 
may  become  necessary  for  the  use  of  the  inhabitants  of  said 
city.  The  said  railroad  company,  its  successors  and  assigns, 
to  correspond  the  track  of  said  road  to  the  required  grade  of 
water  canals,  zanjas,  or  ditches  now  in  use;  and  provided, 
further,  that  said  railroad  track  or  tracks  shall  correspond 
to  the  official  grade  of  said  street." 

Very  soon  thereafter  the  railroad  company  laid  down  and 
constructed  a  single  track  along  said  street  which  it  has  since 
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continued  to  use  in  the  operation  of  its  road  and  business.  In 
1893  it  laid  a  double  track  on  the  portion  of  said  street 
north  of  Commercial  street,  and  was  proceeding  to  extend 
this  double  track  along  Alameda  street  from  Commercial  to 
Fourth  streets,  when  the  preseut  action  was  brought  by  cer- 
tain owners  of  property  upon  the  east  line  of  the  street  to 
enjoin  the  company  from  laying  a  second  track  in  that  por- 
tion of  the  street.  While  the  action  was  pending  the  city  of 
Los  Angeles  filed  a  complaint  in  intervention  in  which  it 
joined  the  plaintiff  in  claiming  said  relief.  The  case  was 
tried  by  the  court,  and  judgment  rendered  declaring  that  the 
railroad  company  had  the  right  and  authority  to  lay  down 
and  construct  a  double  trac»k  along  said  street  under  and  by 
virtue  of  the  above  ordinance  of  1872,  and  denying  the  relief 
sought  by  the  plaintiffs  and  intervenor.  From  this  judg- 
ment the  plaintiffs  and  the  intervenor  have  appealed. 

The  question  presented  upon  the  appeal  involves  the  con- 
struction and  effect  to  be  given  to  the  ordinance.  It  is  con- 
tended on  behalf  of  the  appellants  that  the  ordinance  w^as 
indefinite  in  its  terms  and  gave  to  the  company  an  election 
to  construct  either  a  single  or  a  double  track  along  the  street, 
and  that  by  its  original  construction  it  elected  to  have  only 
a  single  track  thereon,  and  tliereby  exhausted  whatever  power 
to  construct  a  double  track  was  given  it  by  the  ordinance. 

Section  17  of  the  act  relating  to  the  incorporation  of  rail- 
road companies,  passed  May  16,  1861  (Stats.  1861,  p.  607), 
provides  in  the  fourth  subdivision  thereof  that  a  railroad 
company  may  lay  out  its  road  and  may  construct  and  main- 
tain the  same  with  a  single  or  double  track,  with  such  ap- 
pendages "as  may  be  deemed  necessary  for  the  convenient 
use  of  the  same."  It  is  provided  in  subdivision  5  of  this 
section  that  the  company  may  construct  its  road  upon  any 
street,  avenue,  or  highway,  and  by  section  21  that  any  county, 
city,  or  town  may  by  a  two-thirds  vote  of  its  governing  body 
grant  to  the  company  *'the  use  of  any  of  the  streets  or  high- 
ways which  may  be  absolutely  necessary  in  order  to  enable 
any  such  company  to  reach  an  accessible  point  for  a  depot 
in  any  such  county,  city,  or  town,  or  to  pass  through  the 
same  along  as  direct  a  route  as  possible  and  accommodate 
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the  traveling  and  commercial  interests  thereof."  It  is  under 
this  authority  that  the  above  ordinance  was  passed  by  the 
city  council  in  1872,  and  the  meaning  of  that  ordinance  and 
the  extent  of  the  grant  thereby  made  is  to  be  determined  by 
the  terms  of  the  ordinance,  viewed  in  the  light  of  the  author- 
ity given  to  the  council  for  its  adoption,  and  the  circumstan- 
ces under  which  it  was  passed.  The  grant  to  the  company  is 
made  in  the  first  sentence  of  the  section,  and  the  subsequent 
provisions  in  the  section  are  but  reservations  of  certain  rights 
to  the  city,  and  obligations  assumed  by  the  company  in  re- 
gard to  its  exercise  of  the  grant.  By  this  ordinance  the  city 
granted  to  the  company  the  right  to  construct  "the  railroad 
track  of  the  Southern  Pacific  Railroad  Company  in  and  out 
of  the  city  of  Los  Angeles."  There  is  no  express  statement 
in  the  ordinance  to  that  effect,  but  it  is  to  be  assumed  that  the 
subsequent  use  of  the  street  by  the  company  was  in  pursu- 
ance of  the  ordinance,  and  that  at  that  time  there  was  no 
railroad  track  upon  Alameda  street.  "The  railroad  track  of 
the  Southern  Pacific  Railroad  Company"  was  such  as  it  was 
authorized  to  construct  and  maintain  by  virtue  of  the  act  un- 
der which  the  company  was  incorporated,  and  under  section 
17  of  that  act,  above  quoted,  it  was  authorized  to  construct 
and  maintain  a  single  or  double  track,  as  it  might  from  time 
to  time  fine  necessary  or  convenient  for  the  transaction  of  its 
business.  It  must  be  held,  therefore,  that  by  the  terms  of  the 
ordinance  it  was  the  intention  of  the  city  council  to  give  to 
the  company  a  right  to  the  use  of  the  street  for  the  mainten- 
ance thereon  of  such  railroad  tracks  as  under  the  statute  it 
was  authorized  to  construct  for  the  operation  of  its  road. 

The  grant  to  the  company  is  not  of  such  a  character  as  to 
require  an  immediate  election  by  it  of  the  mode  in  which  it 
would  avail  itself  of  the  grant,  or  to  authorize  us  to  hold 
that  the  mode  in  which  it  in  fact  has  hitherto  made  use  of  the 
street  exhausted  its  power  to  change  that  mode.  No  limita- 
tion of  this  character  is  required  bj^  the  statute  under  which 
the  ordinance  was  adopted,  and  there  is  nothing  in  the  lan- 
guage of  the  ordinance  which  limits  the  company  to  the 
right  to  such  use  of  the  street  as  it  might  make  in  the  first 
instance.  Nor  is  any  time  prescribed  within  which  it  shall 
construct  its  tracks  thereon.    No  inference  is  to  be  drawn 
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from  the  fact  that  in  some  places  in  the  above  section  the 
word  "track"  is  used,  while  in  other  places  is  found  the  phrase 
"track  or  tracks."  The  connection  in  which  the  word  or 
phrase  is  used  is  not  such  as  to  require  any  particular  sig- 
nificance to  be  given  to  the  use  of  one  rather  than  the  other. 
The  purpose  of  the  ordinance  was  to  enable  the  company  to 
carry  into  effect  the  objects  for  which  its  road  was  con- 
structed, and  to  enable  it,  in  the  language  of  section  21,  "to 
reach  an  accessible  point  for  a  depot  in  said  city,"  and  the 
right  of  way  was  granted  thereby  "in  and  out  of  the  city  of 
Los  Angeles"  for  the  purpose  of  enabling  it  to  "pass  through" 
the  city  to  the  terminus  of  its  route,  and  "to  accommodate 
the  traveling  and  commercial  interests  thereof."  Unless  the 
company  was  expressly  required  by  the  ordinance  to  con- 
struct a  double  track  in  the  first  instance,  if  it  would  avail  it- 
self of  that  privilege,  reasonable  business  prudence  would 
justify  it  in  postponing  such  construction  until  the  increase 
of  its  traveling  and  commercial  interests  should  demand  it. 
At  the  date  of  the  ordinance  the  road  was  not  completed,  smd, 
like  all  business  enterprises  of  that  nature,  its  success  was 
more  or  less  problematical,  and,  in  the  absence  of  any  limita- 
tion to  that  effect,  the  council  must  be  deemed  to  have  granted 
the  right  of  way  with  the  privilege  to  the  company  to  con- 
struct a  single  track  upon  the  street  at  the  outset,  and  the 
continued  right  to  construct  an  additional  track  thereon  in 
the  future  whenever  it  should  become  desirable  from  the 
necessities  or  convenience  of  operating  its  road. 

The  claim  of  the  appellants  that  under  the  statute  the  coun- 
cil was  required  to  determine  in  the  first  instance  what  use 
of  the  street  was  "absolutely  necessary"  for  the  company,  and 
that  it  could  not  delegate  such  determination  to  the  com- 
pany, is  untenable.  The  power  conferred  upon  the  city 
by  section  21  of  the  statute  is  to  grant  to  the  company  the 
us  of  such  street  or  streets  as  may  be  necessary  to  enable  it 
"to  reach  an  accessible  point  for  a  depot  in  the  city,  or  to  pass 
through  the  same  on  as  direct  a  route  as  possible,  and  accom- 
modate the  traveling  and  commercial  interests  thereof."  But 
it  is  not  required  by  the  statute  that  a  designation  of  the 
use  which  the  company  may  make  of  the  street  shall  be 

cified  in  the  ordinance.     The  statute  requires  the  council 
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to  determine  the  street  or  streets  of  which  it  will  give  the  u&g 
to  the  company,  but  from  the  nature  of  the  case  the  council 
cannot  determine  in  advance  for  the  entire  existence  of  the 
corporation  what  use  of  the  street  will  be  necessary  for  its 
business.  Such  use,  and  the  necessity  therefor,  can  be  deter- 
mined only  as  time  and  experience  shall  demonstrate,  and 
may  properly  be  left  to  the  determination  of  the  company. 
The  grant  to  the  defendant  in  section  1,  above  quoted,  of  the 
use  of  Alameda  street  without  any  limitation  or  qualification, 
leaves  to  the  company  the  right  to  make  such  use  of  the 
street  as  the  city  could  authorize  and  as  circumstances  may 
at  any  time  thereafter  require. 

Neither  can  the  contention  that  the  ordinance  is  but  a 
revocable  license  to  use  the  street  be  sustained.  (Areata  v. 
Areata  ete.  R,  R.  Co.,  92  Cal.  639.)  Moreover,  the  record 
fails  to  show  that  any  attempt  has  been  made  by  the  city  to 
rescind  or  repeal  the  ordinance,  or  to  revoke  the  grant  orig- 
inally made  thereby. 

It  is  objected  that  the  evidence  is  insufficient  to  sustain  the 
finding  that  the  plaintiiBFs  have  no  title  or  interest  in  the  land 
within  the  lines  of  Alameda  street.  This  finding  depends 
upon  the  effect  to  be  given  to  the  title  which  the  city  of  Los 
Angeles  has  in  the  streets  within  the  boundaries  of  the  land 
patented  to  it  by  the  United  States.  We  find  it  unnecessary, 
however,  to  determine  this  question  in  the  present  case,  for 
the  reason  that,  as  we  hold  that  the  ordinance  of  1872  con- 
ferred upon  the  company  the  right  to  construct  a  double 
tiack  upon  Alameda  street,  which  it  can  still  exercise,  the 
question  of  the  plaintiffs'  title  to  fee  in  the  street  is  irrelevant ; 
and  for  the  further  reason  that  it  appears  from  the  bill  of 
exceptions  that  their  claim  of  title  extends  over  only  the 
easterly  half  of  the  street,  while  the  track  which  the  defend- 
ant is  about  to  construct  thereon  will  be  upon  the  westerly 
half  of  the  street. 

The  judgment  is  affirmed. 

Henshaw,  J.,  Garoutte,  J.,  and  McFarland,  J.,  concurred. 

BEATTY,  0.  J.,  dissenting.— I  dissent.  It  is  the  settled 
doctrine  of  this  court  that  public  grants  are  to  be  strictly 
construed  against  the  grantee.     Tlie  construction  given  to 


544      Workman  r.  Southern  Pacific  R.  R.  Co.   [129  Cal. 

this  grant  seems  to  me  to  go  to  the  extreme  of  liberality  in  fa- 
vor of  the  grantee.  By  the  act  of  May  16, 1861,  quoted  in  the 
opinion  of  the  court,  the  governing  body  of  a  city  or  county 
may  grant  to  a  railway  company  the  use  of  any  streets  or 
highways  *'which  may  be  absohitely  necessary  in  order  to 
enable  such  company  to  reach  an  acce^^sible  point  for  a  depot 
in  any  such  county,  city,  or  town,  or  to  pass  through  the  same 
along  as  direct  a  route  as  possible  and  accommodate  the 
traveling  and  commercial  interests  thereof."  Thi.s  provision 
of  the  act  is,  I  think,  erroneously  construed  in  the  opinion 
of  the  court,  which  holds  in  eflFect  that  a  city  having  once 
granted  to  a  railway  company  a  right  of  way  upon  one  of  its 
streets  to  reach  its  depot  or  to  pass  through  the  city  on  as 
direct  a  route  as  possible,  thereby  subjects  such  street  to  the 
control  of  the  railway  company  to  be  used  by  it  at  its  discre- 
tion in  such  manner  as  its  convenience  may -dictate  and  in 
violation  of  the  reasonable  conditions  of  the  grant.  The 
statute,  in  my  opinion,  contemplates  the  grant  of  a  mere  right 
of  way  for  the  track  (of  a  single  track  road)  or  tracks  (of 
a  double  track  road)  to  the  depot  or  through  the  town,  and 
such  use  only  of  the  selected  street  as  may  be  absolutely  nec- 
essary for  those  purposes. 

Construing  the  ordinance  in  connection  with  the  statute,  I 
think  it  was  meant  to  grant  only  such  right  of  way,  and  the 
use  of  the  expression  "track  or  tracks"  in  the  ordinance  had 
reference  to  the  right  of  the  grantee  under  the  statute  to 
construct  its  road  with  a  single  or  a  double  track.  If  it 
should  construct  a  single  track  road,  it  was  to  have  the  right 
to  lay  that  single  track  on  the  street ;  if  it  should  construct  a 
double  track  road,  it  was  to  have  the  right  to  lay  those  double 
tracks  along  the  street;  and,  in  either  case,  the  grant  was 
made  upon  the  reasonable  and  lawful  condition  that  such 
tiack  or  tracks  should  be  located  as  near  the  center  of  the 
street  as  possible,  leaving  the  space  on  either  side  free  for 
the  passage  of  persons  and  vehicles.  This  condition  made 
it  necessary  for  the  railroad  company,  in  accepting  and  act- 
ing upon  the  grant,  to  make  its  election  between  a  single  and 
a  double  track.  If  it  was  a  single  track  road,  and  laid  a  single 
track  along  the  street,  it  was  necessary  that  the  two  rails 
should  be  laid  equidistant  from  the  center  line  of  the  street. 
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If  it  was  a  double  track  road  it  was  nece&jary  that  each 
track  should  be  equidistant  from  the  center  line  of  the  street. 

The  company  made  its  election.  It  laid  a  single  track  and 
laid  it  in  the  center  of  the  street.  It  obtained  access  to  its 
depot  and  a  direct  route  through  the  city,  and  after  using  the 
franchise  for  twenty  years  proceeded  to  lay  an  additional  side- 
track on  one  side  of  the  center  of  the  street  and  in  clear  viola- 
tion of  one  of  the  express  conditions  of  the  grant.  If  it  can 
violate  this  condition  I  do  not  see  that  it  may  not  with  equal 
right  violate  every  other  condition  of  the  grant.  I  do  not  see, 
for  instance,  why  it  cannot  lay  another  sidetrack  on  the  other 
side  of  the  street  if  it  should  determine  such  additional  track 
to  be  necessary  for  its  business. 

As  to  the  point  that  the  railroad  company  was  bound  by  its 
election  to  lay  a  single  track  in  the  center  of  the  street,  the 
appellants  have  cited  in  their  briefs  and  in  their  petition  for 
a  rehearing  the  case  of  Rush  v  Jackson,  24  Cal.  308.  No  at- 
tempt is  made  in  the  opinion  of  the  court  to  distinguish  that 
case,  and  in  my  opinion  it  cannot  be  distinguished  from  this 
case  except  by  saying  that  the  grounds  for  holding  the  grantee 
of  the  franchise  bound  by  his  election  are  much  stronger  in 
this  case  than  in  that. 

The  judgment  of  the  superior  court,  in  my  opinion,  waa 
erroneous. 

Rehearing  denied. 


[S.  P.  No.  1286.    Department  Two.— August  23, 1900.] 

THE  PEOPLE  ex  rel.  R.  H.  WARFIELD,  Respondent,  v. 
SUTTER  STREET  RAILWAY  COMPANY,  Appellant. 

UsuBPATiON  or  Franchise — Civil  Action — ^Penal  Judgment. — An  ac- 
tion for  the  usurpation  of  a  franchise,  based  on  section  803  of  the 
Code  of  Civil  Procedure,  is  in  the  form  of  a  civil  action,  and  as  to 
the  procedure  therein  follows  the  rules  prescribed  for  civil  cases, 
but  the  judgment  rendered  therein  adjudging  the  defendant  guilty 
of  usurping  the  franchise,  and  imposing  a  fine  therefor  purmiant 
to  section  809  of  that  code,  is  penal  in  its  nature. 
CXXIX.  Cal.— 36 
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Id. — 1 I7TEBE8T  OX  Fixe  xot  ALiiOWKo. — The  toime  rule  as  to  interest  on 
the  fine  imposed  in  Ruch  action  should  govern  an  appliea  to  a  judg- 
ment for  a  fine  in  any  criminal  case,  and  no  interest  can  be  allowed 
thereupon.  The  judgment  does  not  oomc  within  the  terms  of  sec- 
tions 1915  and  1020  of  the  Civil  Code. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  to  quash  an 
execution  for  a  fine  for  usurping  a  franchise,  or  to  amend  the 
same  by  striking  out  the  interest  on  the  fine  provided  for 
therein.   J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Naphtaly,  Freidenrich  &  Ackerman,  and  Garber  &  Garber, 
for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Freeman  &  Bates, 
for  Respondent. 

GRAY,  C— This  action  is  based  on  section  803  of  the  Code 
of  Civil  Procedure,  and  was  brought  to  have  the  franchise  of 
defendant  to  maintain  a  street  railway  on  Bush  and  other 
streets  of  San  Francisco  declared  forfeited,  and  to  have  de- 
fendant adjudged  to  have  usurped  a  franchise  and  fined  in  a 
sum  not  exceeding  five  thousand  dollars,  as  provided  in  sec- 
tion 809  of  the  Code  of  Civil  Procedure.  The  plaintiff 
had  judgment  as  demanded,  and  the  court  imposed  a  fine  on 
defendant  of  five  thousand  dollars.  The  defendant  appealed 
to  this  court  and  the  judgment  was  affirmed.  (People  v.  Sut- 
ter  Street  Ry.  Co.,  117  Cal.  604.)  On  the  going  down  of  the 
remittitur  execution  was  issued  against  defendant  to  collect 
the  fine.  Defendant  tendered  the  five  thousand  dollars  and 
costs,  biit  refused  to  pay  interest  on  the  fine,  and  moved  that 
the  execution  be  quashed  or  amended  by  striking  therefrom 
the  portion  relating  to  interest  upon  said  fine.  By  an  order 
duly  entered  the  court  denied  the  motion,  and  the  appeal  be- 
fore us  is  from  that  order. 

The  only  question  for  determination  is,  Does  the  judgment 
imposing  the  five  thousand  dollars  fine  on  defendant  come 
within  the  provisions  of  section  1920  of  the  Civil  Code,  pro- 
viding that  "interest  is  payable  on  judgments  recovered  m 
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the  courts  of  this  state  at  the  rate  of  seven  per  cent  per  an- 
num"? We  say,  without  hesitation,  that  the  case  is  not  within 
the  section  quoted,  and  no  interest  on  the  fine  can  be  re- 
covered. It  is  true  the  provisions  of  law  on  which  the  action 
is  based  are  found  in  the  Code  of  Civil  Procedure,  and  the 
action  itself  takes  the  form  of  a  civil  action,  and,  as  to  the 
procedure  therein,  it  follows  the  rules  prescribed  for  civil 
cases,  and  yet  it  is  plain  that  the  judgment  adjudging  the  de- 
fendant to  have  usurped  and  unlawfully  exercised  a  fran- 
chise and  fining  it  five  thousand  dollars  therefor  is  clearly 
penal  in  its  nature,  and  the  same  rule  as  to  interest  should 
govern  as  applies  to  a  judgment  in  any  criminal  case.  Judg- 
ments which  are  penal  in  their  nature,  and  have  for  their 
sole  object  the  punishment  of  an  oflFender,  do  not  come  within 
either  the  letter  or  spirit  of  said  section.  The  section  pro- 
vides only  for  interest  on  "judgments  recovered."  The  word 
"recovered"  implies  that  the  judgment  referred  to  is  one 
obtained  by  way  of  compensation  and  in  return  for  an  injury 
or  a  debt.  The  defendant  in  this  case  was  not  fined  for  the 
purpose  of  compensating  the  state,  nor  for  the  purpose  of 
returning  to  it  anything  that  had  ever  theretofore  belonged 
to  it.  The  judgment  of  fine  was  solely  for  the  purpose  of 
punishment,  and  was  not  based  on  any  evidence  of  loss  or 
damage,  but  rested  (within  the  limit  prescribed  by  the 
statute)  solely  within  the  discretion  of  the  court.  It  would, 
we  think,  be  more  proper  to  speak  of  it  as  a  sentence  or  judg- 
ment imposed  on  the  defendant  than  to  say  it  was  a  judg- 
ment recovered  against  him. 

Again,  the  section  in  question  is  found  in  a  chapter  of  the 
Civil  Code  entitled  "Loan  of  Money,"  and  in  that  same  chap- 
ter, at  section  1915,  interest  is  defined  as  follows :  "Interest  is 
the  compensation  allowed  by  law  or  fixed  by  the  parties  for 
the  use,  or  forbearance,  or  detention  of  money."  On  no  theory 
of  compensation  to  the  state  for  the  use  or  detention  of  money 
can  interest  be  allowed  on  the  judgment.  The  defendant  was 
never  indebted  to  the  state,  and  the  money  derived  from  the 
fine  imposed  on  defendant  was  not  to  be  paid  into  the  state 
treasury  until  it  should  be  collected  (Code  Civ.  Proc,  sec, 
809)  ;  and  while  the  express  provision  is  made  for  the  dispo- 
sition of  the  fine,  there  is  no  provision  as  to  any  interest  on 
puch  fine,  for  the  good  reason,  no  doubt,  that  it  was  never 
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conteiiiplated  that  a  contention  would  ever  Ik*  made  that  a 
fine  would  bear  interest  if  not  paid  at  the  date  of  its  imposi- 
tion. 

It  is  provided  in  the  Penal  Code,  at  section  1206,  that  "a 
judgment  that  the  defendant  pay  a  fine  constitutes  a  lien,  in 
like  manner  as  a  judgment  in  a  civil  action' ';  and  at  section 
1214  it  is  provided  that,  *'if  the^judgment  is  for  a  fine  alone, 
execution  may  be  issued  thereon  as  on  a  judgment  in  a  civil 
action."  The  Code  of  Civil  Procedure  had  already  provided 
generally  for  judgment  liens  and  for  the  issuance  of  execu- 
tions on  judgments,  but  it  seems  the  legislature  thought  those 
provisions  would  not  be  applicable  to  judgments  in  crimmal 
cases  unless  they  were  specially  made  so.  It  follows  that  if 
this  was  necessary  as  to  liens  and  executions,  a  similar  special 
enactment  was  also  necessary  to  make  the  general  provision 
of  the  Civil  Code  as  to  interest  applicable  to  judgments  of  a 
penal  nature.  And  the  fact  that  no  such  special  enactment 
is  to  be  found  in  the  Penal  Code  or  elsewhere  furnishes  an 
argument  that  the  legislature  did  not  intend  that  judgments 
of  the  latter  character  should  bear  interest. 

The  fine  could  be  inflicted  upon  defendant  only  on  its  be- 
ing "adjudged  guilty  of  usurping,"  etc.  (Code  Civ.  Proc.,  sec. 
809) ;  which  further  illustrates  that  the  case  has  a  criminal 
aspect  as  to  this  feature  of  it,  and  is  not  to  be  distinguished  in 
principle  from  the  case  of  State  v.  Stern,  14  Tex.  396.  In 
that  case  the  defendant  was  convicted  of  a  crime  and  fined 
two  hundred  and  fifty  dollars,  and  appealed  to  the  supreme 
court,  which  affirmed  the  judgment.  Thereafter  the  district 
attorney  claimed  for  the  stale  interest  on  the  judgment.  The 
district  court  discharged  the  defendant  upon  payment  of  the 
principal  of  the  judgment  without  interest,  from  which  order 
the  state  appealed,  and  the  supreme  court  of  Texas,  in  affirm- 
ing the  action  of  the  court  below,  said :  "A  fine,  it  is  true,  is 
a  judgment.  In  criminal  law  it  is  a  pecuniary  punishment 
imposed  by  the  judgment  of  a  court  upon  a  person  convicted 
of  crime.  But  we  do  not  think  it  such  a  judgment  as  comes 
within  the  intention  of  the  law  allowing  interest  upon  judg- 
ments   It  is  imposed  as  a  punishment  solely  audits  pay- 
ment as  the  term  imports,  in  an  end  of  the  punish- 
ncnt There  is  equity  and  justice  in  allowing  interest 
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to  be  recovered  upon  judgments  rendered  upon  pecuniary  de- 
mands ;  but  it  is  not  easy  to  perceive  what  equity  there  can 
be  in  requiring  punishments  to  accumulate  by  the  lapse  of 
time,  or  upon  what  principle  the  state  can  demand  that  fines 
shall  accumulate  in  the  form  of  interest." 

We  advise  that  the  order  appealed  from  be  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
quash  the  writ  only  as  to  that  portion  of  it  relating  to 
interest  upon  the  fine. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  quash  the  writ  only  as  to 
that  portion  of  it  relating  to  interest  upon  the  fine. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Grim.  No.  621.    In  Bank.— August  23,  1900.] 

THE   PEOPLE,  Respondent,  v.  EPIGMENIO  MELEN- 
DREZ,  Appellant. 

Cbiminal  Law — Homicide — ^Manslaughteb — ^Mistake  of  Defendant 
— Pursuit  of  Unknown  Fugitive  from  Justice.— If  a  defendant 
accused  of  murder  mistook  the  deceased,  who  was  shot  while  run- 
ning from  him  after  being  ordered  to  stop,  for  a  fugitive  from 
justice  unknown  to  the  defendant,  who  had  stabbed  another  man, 
and  of  whom  the  people  of  the  village,  including  the  defendant, 
were  in  pursuit,  and  if  the  killing  was  the  result  of  such  mistake, 
it  was  without  malice,  arxd  could  not  amount  to  more  than  man- 
slaughter. 

Id. — Reasonable  Cause  for  Mistaken  Belief — Province  of  Jury — 
Improper  Instruction. — Where  there  is  a  state  of  the  evidence 
from  which  the  jury  might  find  that  the  killing  was  the  result  of 
a  mistake  in  attempting  to  arrest  the  wrong  person,  wliile  law- 
fuUy  seeking  to  arrest  a  fugitive  who  had  committed  a  felony,  it  is 
the  province  of  the  jury  to  determine  wliether  the  defendant  had 
reasonable  cause  to  believe  that  the  deceased  was  tlie  person  who  had 
committed  the  felony;  and  an  inshuetiou  taking  that  (iiiestion  from 
the  jury,  and  stating  that  in  cunlcniplation  of  law,  assuming  all 
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the  evidence  to  be  true,  the  defendant  had  no  reasonable 
to  believe,  and  that  he  was  guilty  of  an  unlawful  act  if  lia  at- 
tempted forcibly  to  arrest  the  deceased,  is  improper,  and  dsrogatea 
from  the  constitutional  functions  of  the  jury. 

Id. — Question  of  Law  as  to  Reasonable  Cause — ^Appuoabiutt  or 
Rule. — ^The  rule  applied  in  favor  of  a  defendant,  that  whare,  upon 
the  undisputed  facts  before  the  jury,  the  defendant  had  reasonable 
cause  to  believe  at  the  time  of  the  killing  that  the  deceased  had 
committed  a  felony,  it  was  the  duty  of  the  court  so  to  instruct  the 
jury,  cannot  be  applied  against  the  defendant  in  a  criminal  case  to 
establish  a  want  of  probable  cause  for  a  mistaken  belief. 

Id. — Reasonable  Doubt— Absence  of  Malice— Imfbopeb  iNsnuonoN. 
— ^An  instruction  to  the  effect  that  before  the  jury  would  be  war- 
ranted in  returning  a  verdict  of  inanAlaughter  they  should  be  sat- 
isfied from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant without  malice  killed  the  deceased  is  erroneous;  and  though  the 
law  is  elsewhere  correctly  given,  the  error  cannot  be  deemed  with- 
out prejudice,  where  the  court  took  the  question  of  acquittal  from 
the  jury,  and  left  it  to  them  only  to  determine  the  grade  of  the  of- 
fense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion. 
Omar  Bushnell,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

SMITH,  C. — ^The  defendant  was  convicted  of  the  crime 
of  murder  in  the  second  degree,  and  appeals  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

The  killing  took  place  in  the  county  of  San  Diego,  near 
the  village  of  Hedges.  A  man  had  been  stabbed  there  by 
one  Rosales,  who  had  escaped.  The  people  of  the  village,  or 
many  of  them,  inchiding  the  defendant,  were  in  pursuit  of 
the  fugitive,  who — as  also  the  deceased — was  not  personally 
known  to  the  defendant.  In  the  course  of  the  pursuit  the 
defendant  came  upon  the  deceased — a  colored  man,  named 
John  Lee — and  shot  him  while  running  away.  Acoord- 
*ng  to  tlie  testimony  of  defendant,  he  called  on  the  deceased 

'craJ  times  to  halt.     Deceased  then  turned  around  and 
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drew  a  pistol,  and  defendant,  believing  he  would  shoot,  fired 
upon  him;  upon  which  deceased  turned  and  ran,  and  de- 
fendant fired  upon  him  a  second  and  a  third  time.  The 
deceased  fell  at  the  third  shot.  The  same  account  substan- 
tially was  given  by  the  defendant,  in  answer  to  questions 
of  one  of  the  witnesses  for  the  prosecution,  immediately 
after  the  transaction.  The  account  given  by  the  other  wit- 
nesBes  for  the  prosecution — ^who  saw  the  transaction  from  a 
distance — was  substantially  to  the  same  effect,  except  that 
they  did  not  hear  what  said  said  or  see  the  deceased  draw 
the  pistol.  But  one  of  them  testifies  to  seeing  the  defendant 
pick  up  the  pistol  from  the  ground  at  or  near  the  place 
where  the  deceased  was  when  the  first  shot  was  fired. 

Were  this  all  the  evidence  in  the  case,  the  inference  would 
be  irresistible  that  the  defendant  mistook  the  deceased  for  the 
fugitive  when  he  and  the  rest  were  in  pursuit,  and  that 
the  killing  was  the  result  of  this  mistake.  And  from  this 
it  would  follow  that  the  killing  was  without  malice,  and 
consequently  could  not  amount  to  more  than  manslaughter. 
(Pen.  Code,  sec.  7,  subd.  4,  20,  190;  1  Wharton's  Criminal 
Law,  sees.  87,  410,  434,  492 ;  1  Bishop's  Criminal  Law,  sees: 
303,  305.)  Nor  is  there  anything  in  the  record  to  rebut  this 
presumption,  unless  it  be  the  testimony  of  one  Bemal,  to  the 
e£Fect  that  defendant,  in  starting  on  the  pursuit,  said,  "I  am 
going  to  shoot  the  first  son  of  a  bitch  I  meet" ;  which  was 
the  only  evidence  in  the  case  tending  to  show  malice.  But 
this  testimony  was  contradicted  by  the  defendant,  who  denies 
he  made  any  such  threat,  and  his  testimony  is  corroborated 
by  one  Antunez,  who  was  present  during  the  time  to  which 
Bemal's  testimony  refers  and  heard  no  such  remark. 

1,  Upon  this  state  of  the  evidence  the  court — ^after  in- 
structing the  jury  that  "a  private  person  may  arrest  another 
when  a  felony  has  been  in  fact  committed,  and  he  has  rea- 
sonable cause  for  believing  the  person  arrested  to  have  com- 
mitted it" — further  instructed  them  that  "whether  the  facts 
and  circumstances  established  by  the  evidence  will  consti- 
tute reasonable  cause  for  believing  that  a  person  attempted 
to  be  arrested  has  committed  a  felony,  is  a  question  of  law 
to  be  determined  by  the  court,  and  cannot  ....  be  left  to 
thif  determination  of  a  jury";  and  accordingly  the  court  in- 
structed the  jury  as  follows:  *1  am  satisfied,  assuming  all 
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the  testimony  to  be  true  upon  the  queetioD  of  probable  cauae, 
that  in  contemplation  of  the  law  the  defendant  had  no  rea- 
sonable cause  to  believe  that  John  Lee  was  the  person  who 
had  committed  the  felonious  assault  upon  Charles  8alamon ; 
and,  this  being  true,  he  was  guilty  of  an  unlawful  act,  in 
case  you  find  from  the  evidence  that  he  was  attempting 
forcibly  to  arrest  John  Lee/' 

As  it  was  an  admitted  fact  in  the  case  that  at  the  time  of 
the  killing  the  defendant  ''was  attempting  forcibly  to  arrest 
John  Lee/''  this  instruction  cannot  otherwise  be  regarded 
than  as,  in  effect,  an  instruction  to  find  the  defendant  guilty ; 
for  the  killing  of  a  man  ''in  the  oommission  of  an  unlawful 
act"  is,  at  least,  manslaughter  (Pen.  Code,  sec.  192,  subd.  2)  ; 
and  the  jury  were  in  fact,  in  the  next  paragraph,  thus  ex- 
pressly instructed.  Thus  the  sole  issue  left  for  the  jury  to 
determine  was  as  to  the  grade  of  the  offense — ^whether  mur- 
der or  manslaughter. 

Presumably  these  instructions  were  based  on  the  authori- 
ty of  the  decision  in  People  v,  Kilvington,  104  Cal.  86*;  but 
in  that  case  the  point  decided  was  merely  that,  upon  the  facts 
established  by  the  evidence  without  contradiction,  "the  de- 
fendant had  reasonable  cause  to  believe  at  the  time  of  the 
killing  that  the  deceased  had  committed  a  felony."  Thus 
the  ruling  was  in  favor  of  the  defendant;  and  doubilesB, 
whether  as  to  probable  cause  or  any  other  matter  of  de- 
fense, where,  on  the  undisputed  facts,  the  defense  is  estab- 
lished, it  is  the  duty  of  the  court  so  to  instruct  the  jury. 
But  it  does  not  follow  that,  ui>on  this  or  any  other  issue,  the 
court  is  at  liberty  to  instruct  the  jury  that  the  defendant  has 
failed  to  make  out  his  defense.  Nor  is  it  to  be  presumed  that 
in  the  case  cited  the  court  intended  so  to  rule ;  for  this  would 
be  to  derogate  from  the  constitutional  functions  of  the  jury. 
(Const.,  art.  I,  sec.  7.)  And  in  fact  there  is  nothing  in  the 
decision  to  indicate  such  an  intention.  The  court  simply 
applied  in  favor  of  the  defendant  the  rule  established  in  civil 
cases  for  malicious  prosecution  or  false  imprisonment;  which 
is,  that  to  establish  probable  cause  "there  must  be  such  a  state 
of  facts  as  would  lead  a  man  of  ordinary  care  and  prudence 
to  believe  or  entertain  an  honest  and  strong  suspicion  that 
the  person  is  guilty."  But  this  rule  has  never  been  applied,  as 

li8AiiL8t.Rep.  73. 
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against  the  defendant  in  a  criminal  case,  to  establish  a  want 
of  probable  cause  for  a  mistaken  belief,  nor  should  it  be. 
For  in  such  cases  the  degree  of  intelligence  evinced  by  the 
defendant  must  always  be  an  important  element  in  deter- 
mining his  guilt.  Nor  is  it  reasonable  that  the  same  rule 
should  be  applied  to  all  of  a  class^  including  individuals  of 
all  grades  of  intelligence,  from  the  least  to  the  highest.  At 
least,  if  this  or  any  other  artificial  rule  is  to  be  applied  as 
establishing  the  guilt  of  the  accused,  it  mudt  be  the  prov- 
ince of  the  jury  to  apply  it. 

2.  Under  the  instruction  we  have  been  considering,  the 
jury,  as  we  have  observed,  were  bound  to  find  the  defendant 
guilty  either  of  murder  or  of  manslaughter;  and  the  sole 
issue  left  to  them  was  to  determine  the  grade  of  the  offense. 
On  this  state  of  the  issues  the  court,  after  instructing  the  jury 
as  to  the  evidence  necessary  to  justify  a  finding  of  murder 
in  the  first  or  of  murder  in  the  second  degree,  instructed 
them  in  effect  that  before  they  would  be  warranted  in  return- 
ing a  verdict  of  manslaughter  they  should  be  satisfied  from 
the  evidence,  "beyond  a  reasonable  doubt,"  that  "the  defend- 
ant without  malice  killed  John  Lee,"  ete. ;  which  was  in 
effect  to  instruct  them  that  they  were  to  find  the  defendant 
guilty  of  murder  unless  they  were  satisfied  beyond  a  reason- 
able doubt  that  the  killing  was  without  malice.  This  was 
doubtless  an  inadvertence  on  the  part  of  the  court,  and  the 
law  is  correctly  given  in  another  part  of  the  charge.  But  in 
view  of  the  fact  that  the  question  of  acquittal  had  in  effect 
been  already  withdrawn  from  the  jury,  the  instruction  could 
not  well  have  been  otherwise  understood  than  as  expressed. 

We  advise  that  the  judgment  and  order  denying  a  new 
trial  be  reversed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Garoutte,  J.,         Harrison,  J., 
Yan  Dyke,  J.,      Temple,  J., 
McFarland,  J. 
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[8.  F.  No.   2131.    In  Bank.— Aiiguit  23,   1900.] 

F.  0.  GAMACHE,  Petitioner,  v.  JOSEPH  H.  BUDD,  Judge 
of  Superior  Court  of  San  Joaquin  County,  Respondent. 

Bill  of  Exceptions — ^Delay  in  Pbcscntation — ^Refusal  of  Scmx- 
MElfT— Mandahvs. — Where  it  appears  that  the  draft  of  a  bill  of  ex- 
oeptiona,  with  the  proposed  amendments  thereto,  were  not  presented 
to  the  Judge  nor  to  the  clerk,  nor  to  any  deputy  clerk  for  the  judge, 
until  seyeral  months  after  the  lapse  of  the  time  limited  for  such 
presentation  in  section  050  of  the  Code  of  Civil  Procedure,  with- 
out any  showing  of  excuse  for  the  delay,  the  judge  is  warranted 
in  refusing  to  settle  the  bill,  and  will  not  be  compelled  by  «mm* 
damns  to  settle  the  same. 

PETITION  for  mandamus  from  the  Supreme  Court  to 
the  judge  of  the  Superior  Court  of  San  Joaquin  County. 
Joseph  H.  Budd,  Judge. 

The  facts  arc  staled  in  the  opinion  of  the  court 

A.  H.  Carpenter,  and  Haven  &  Haven,  for  Petitioner. 

VAN  DYKE,  J. — Mandamus  to  compel  the  respondent, 
as  judge  of  the  superior  court  of  the  county  of  San  Joaquin, 
to  settle  a  bill  of  exceptions. 

In  the  petition  for  the  writ  it  is  alleged  that  in  an  action 
wherein  the  petitioner  was  plaintiff  and  the  south  school  dis- 
trict, of  San  Joaquin  county  and  others  were  defendants,  tried 
before  the  respondent,  a  judge  of  the  superior  court  of  said 
county  of  San  Joaquin,  a  decree  was  therein  rendered  m 
favor  of  said  defendants  and  against  said  plaintiff,  the  peti- 
tioner herein,  on  the  third  day  of  June,  1899;  that  no  notice 
of  the  filing  of  the  decision  therein  was  served  upon  the 
plaintiff  or  his  attorneys,  and  that  on  the  24th  day  of  June, 
1899,  said  plaintiff  prepared  and  served  his  proposed  bill 
of  exceptions  therein  upon  the  attorneys  of  said  defendants 
in  said  cause;  that  amendments  to  said  bill  of  exceptions 
were  proposed  and  served  upon  the  petitioner,  the  plaintiff 
in  said  cause,  on  the  third  day  of  July,  1899,  and  it  is  al- 
leged that  thereafter,  on  the  eighth  day  of  July,  1899,  the 
petitioner  handed  said  proposed  original  bill  of  exceptions, 
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together  with  proposed  amendments  thereto,  to  the  clerk  of 
said  superior  court  to  be  delivered  by  him  to  said  judge 
who  tried  the  cause;  that  said  judge  having  failed  to  give 
notice  of  the  time  and  place  for  settling  the  said  statement, 
the  petitioner's  attorney  called  his  attention  to  the  fact,  and 
that  he  thereupon  fixed  October  21,  1899,  as  the  time  for  the 
settlement  of  said  bill  of  exceptions,  and  upon  that  day  the 
said  judge  refused  to  settle  or  certify  any  bill  of  exceptions 
therein,  upon  the  ground  of  delay  in  presenting  the  same 
to  the  court. 

In  the  answer  of  the  respondent  it  is  denied  that  the  bill 
of  exceptions  and  amendments  were  presented  to  the  clerk 
of  said  court  to  be  handed  to  respondent  as  such  judge,  or  at 
all,  prior  to  October  16, 1899,  or  that  said  proposed  bill  of  ex- 
ceptions and  amendments  were  ever  presented  to  respondent 
as  such  judge  prior  to  the  21st  of  October,  1899;  and  for  the 
reason  that  said  bill  of  exceptions  and  amendments  were  not 
presented  as  required  by  law,  or  at  all,  prior  to  the  time  speci- 
fied, and  because  no  proper  showing  was  made  why  they 
were  not  presented  before,  the  respondent  refused  to  settle 
the  same. 

The  code  provides  that  when  a  party  desires  to  have  ex- 
ceptions taken  at  a  trial  settled  in  a  bill  of  exceptions  he  may, 
within  the  time  therein  specified,  prepare  a  draft  of  the  bill, 
serve  the  same  or  a  copy  thereof  upon  the  adverse  party,  and 
within  ten  days  after  such  service  the  adverse  party  may  pro- 
pose amendments  thereto  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  party.  "The  proposed  bill  and 
amendments  must,  within  ten  days  thereafter,  be  presented 
by  the  party  seeking  the  settlement  of  the  bill  to  the  judge 
who  tried  or  heard  the  case  upon  five  days'  notice  to  the  ad- 
verse party,  or  be  delivered  to  the  clerk  of  the  court  for  the 
judge.  When  received  by  the  clerk  he  must  immediately  de- 
liver them  to  the  judge,  if  he  be  in  the  county When 

received  from  the  clerk  the  judge  must  designate  the  time  at 
which  he  will  settle  the  bill,  and  the  clerk  must  immediately 
notify  the  parties  of  such  designation."  (Code  Civ.  Proc, 
sec.  650.) 

The  answer  of  the  respondent  in  this  case  having  raised  a 
question  as  to  a  matter  of  fact  essential  to  the  deterinination 
(»^  till*  iiiUMe,  this  court  ordered  the  case  referred  to  Jud^o  Ivl- 
ward  I.  Jones,  of  San  Joaquin  county,  to  take  and  report  the 
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testimony  and  his  findings  upon  the  issue  of  fact.  Judge 
Jones  finds  from  the  testimony  taken  before  him,  as  fact, 
"that  the  petitioner  did  not,  on  the  eighth  day  of  July,  1899, 
or  at  any  time  prior  to  the  sixteenth  day  of  October,  1899, 
hand  the  proposed  bill  of  exceptions  or  the  proposed  amend- 
ments thereto,  specified  in  the  petition  and  answer,  to  the 
clerk  of  the  superior  court  in  and  for  the  county  of  San  Joa- 
quin, or  to  any  of  his  deputies." 

The  other  findings  on  the  issues  presented  are  in  favor  of 
the  respondent,  and  show  that  his  refusal  to  settle  the  bill  of 
exceptions  wuh  on  tlie  ground  solely  that  the  same  was  not 
presented  in  time,  and  that  he  had  no  authority  in  law  to  set- 
tle the  same.  Upon  the  coming  in  of  the  report  of  the  testi- 
mony and  findings  of  Judge  Jones,  as  referee,  the  petitioner  s 
attorney  filed  exceptions  to  said  findings  on  the  ground  that 
the  referee  failed  to  find  all  of  the  material  issues  raised  by 
the  pleadings,  and  that  said  findings  are  not  supported  by  the 
evidence,  and  that  they  are  against  law. 

All  the  material  issues  raised  by  the  pleadings  necessary  to 
enable  the  court  to  pass  u[)on  the  application  for  the  writ  are 
covered  by  the  findings,  and  the  evidence  is  sufficient  to  sup- 
port the  findings.  Upon  the  facts  as  found  the  respondent,  as 
judge  of  the  court  who  tried  the  cause  in  question,  was  not 
required  to  settle  the  bill  of  exceptions.  In  fact,  it  was  his 
duty  not  to  do  so  without  some  showing  why  the  same  was  not 
presented  as  required  by  law. 

Writ  denied. 

McFarlnnd,  J.,  Garoutte,  J.,  Temple,  J.,  Beatty,  C.  J.,  and 
Harrison,  J.,  concurred. 
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[Crim.  No.  694.    In   BftBk.~Aii|nut  23,   1900.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM    SULLIVAN, 

Appellant. 


Cbiicinal  Law— Homicide — Circumstantial  Evidence— Divfcbence 
IN  Weight  or  Bullet. — Where  the  cireumstanti&l  evidenoe  that 
the  defendant  committed  the  crime  of  murder  with  which  he  was 
charged  was  such  that  the  jury  were  justified  in  finding  that  the 
bullet  which  killed  the  deceased  was  shot  from  a  riile  borrowed 
by  the  defendant,  the  mere  fact  that  the  distorted  bullet  found 
in  the  body  weighed  four  grains  less  than  an  intact  model  bul- 
let shot  from  the  same  rifle,  the  loss  in  the  weight  of  which  was 
accounted  for  in  the  testimony  of  a  gunsmith,  cannot  be  ground 
for  setting  aside  the  verdict  of  the  jury  whose  province  it  is  to 
weigh  the  evidence  and  decide  upon  the  credibility  of  witnesses. 

Id. — Tracing  of  Gun — DisposmoH  bt  Defendant — Fught. — It  was 
competent  for  the  prosecution  to  trace  the  gun  borrowed  by  the 
defendant  from  the  time  it  came  into  his  hands  until  finally  lo- 
cated in  the  possession  of  the  party  producing  it,  and  to  prove  the 
disposition  made  of  it  by  the  defendant  in  a  distant  town,  in  con- 
nection with  his  departure  from  the  neighborhood  immediately 
after  the  homicide,  and  then  absenting  himself  from  the  state,  as 
a  circumstance  tending  to  show  flight  and  guilty  knowledge. 

Id. — Admissibility  of  Gun. — ^Where  the  gun  was  fully  traced  and 
identified,  and  it  was  shown  that  both  before  and  after  borrowing 
it  the  defendant  had  threatened  to  kill  the  deceased,  and  was  seen 
going  wich  it  shortly  before  the  nomicide  toward  the  place  where 
the  homicide  was  committed,  the  gun  is  admissible  in  evidence. 

Id. — Identification  of  Acquaintance — ^Harmless  Ruling. — ^The  ad- 
mission of  the  testimony  of  a  witness  as  to  his  knowledge  that  an 
acquaintance  was  a  one-armed  man,  in  response  to  a  question  ob- 
jected to  as  to  how  many  arms  such  person  had,  probably  asked 
for  the  purpose  of  identification,  or  to  test  the  acquaintance  of 
the  witness,  is  harmless,  where  it  is  not  shown  and  cannot  be  seen 
how  the  answer  to  the  question  could  prejudice  the  defendant. 

Xd. — Misconduct  of  Jury — ^Intoxication  of  JuRoa—CoNFLionNG  Evi- 
dence— Observation  by  Judge — ^Finding. — ^Where  a  new  trial  was 
sought  for  misconduct  of  the  jury,  in  that  one  of  the  jurors  be- 
came intoxicated  near  the  close  of  the  trial  during  a  recess,  so 
that  he  was  too  drunk  to  understand  the  instructions  and  properly 
to  consider  the  case,  and  the  evidence  was  conflicting,  and  the  trial 
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judge,  lutTing  the  best  opportunity  to  obeerye  the  condition  of  the 
juror,  found  that  he  wm  not  incapftdtated,  his  finding  will  not 
be  disturbed  upon  appeal. 

Id. — EviDKNCE  or  MisooifDUcr— ExoLuaion  or  Obal  Tistiicont — Affi- 
DAYirs. — ^The  exclusion  of  oral  testimony  of  witnesses  subpoenaed 
by  the  defendant  in  support  of  the  charge  of  misconduct  is  not 
prejudicial,  where  the  affidavits  of  each  of  the  witnesses  was  pres- 
ented, if  there  is  no  showing  that  any  one  of  them  had  refused  to 
testify  fully  by  affidavit  to  all  the  material  facts  within  his  knowl- 
edge. The  law  allows  no  difference  between  affidavits  or  deposi- 
tions or  oral  testimony  when  offered  in  support  of  motions. 

Id. — CB088-EXAlfINATI0N  OF  AFFIANTS — DiSCBKTIOX  OF  Coi'^BT. — It  i.S  in 

the  discretion  of  the  court  to  allow  or  to  refuse  to  allow  the  cross- 
examination  ct  witnesses  who  testify  upon  motion  for  new  trial 
by  affidavits  or  counter-affidavits  on  the  quest  ion  of  misconduct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
olumne County  and  from  an  order  denying  a  new  trial.  G. 
W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  P.  O'Brien,  for  Appellant 

Tirey  L.  Ford,  Attorney  General|  and  C.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

VAN  DYKE,  J.— The  defendant  was  indicted  by  the 
grand  jury  of  the  county  of  Tuolumne  for  the  crime  of  mur- 
der, in  the  killing  of  one  William  Spencer  Gilliard,  and  was 
tried  and  convicted  of  murder  in  the  first  degree.  The  ap- 
peal is  taken  from  the  judgment  entered  upon  said  verdict 
and  from  the  order  overruling  defendant's  motion  for  a  new 
trial. 

The  appellant  presents  and  urges  three  grounds  of  error 
for  a  reversal :  1.  That  the  evidence  is  insufficient  to  sustain 
the  verdict;  2.  Rulings  of  the  court  on  the  admission  of  evi- 
dence; 3.  Misconduct  of  the  jury. 

1.  The  evidence  is  circumstantial.  The  following  is  a 
synopsis  of  the  same :  The  deceased,  Gilliard,  in  April,  1897, 
was  employed  as  a  watchman  on  the  night  shift  at  the  Jumper 
mine  in  Tuolumne  county,  and  the  defendant  at  the  same 
time  was  employed  at  the  same  mine  as  a  miner.  On  the 
16th  of  April,  1897,  Kelly,  the  foreman  of  the  mine,  dis- 
Harged  the  defendant  from  employ  at  the  mine,  between 
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6  and  7  o'clock  in  the  evening.  The  defendant  blamed  tlie 
deceased,  Gilliard,  for  his  discharge^  and  made  threats  re- 
garding him.  The  deceased  went  to  work  on  the  night  shift 
at  about  7  o'clock.  The  defendant  on  the  night  of  his  dis- 
charge remarked  that  he,  the  deceased,  might  work  that  shift, 
but  that  he  would  not  work  the  next.  Immediately  after  his 
discharge  the  defendant  went  home  to  his  boarding-house  and 
told  his  landlady  that  he  had  been  discharged  and  that  he 
would  "fix  Mr.  Gilliard."  On  the  afternoon  of  the  killing 
the  defendant  said  in  the  presence  of  two  witnesses  that  Gil- 
liard  should  "bite  the  dust,"  and  that  he  would  kill  Gilliard. 
On  the  evening  of  the  killing,  between  7  and  9  o'clock,  de- 
fendant borrowed  a  44-caUber  '73  model  Winchester  rifle 
from  E.  S.  Schaffner,  telling  Schaffner  that  he  was  taking  a 
few  days  lay-oflf  and  was  going  prospecting  next  day.  On 
that  same  night  he  went  to  the  room  occupied  by  himself  and 
one  Corcoran  before  9  o'clock,  and  had  with  him  a  Winches- 
ter rifle  which  he  loaded  then  and  there,  and  while  in  Cor- 
coran's  room  he  berated  both  Boone  and  Gilliard,  and  said  he 
would  make  them  both  "bite  the  dust"  before  morning.  He 
said  he  would  kill  them  both  for  getting  him  discharged. 
About  half-past  9  o'clock  on  the  same  night  defendant  was 
seen  by  one  Frank  Hill  going  in  the  direction  of  the  Jumper 
mine  and  carrying  a  rifle  at  the  time.  It  took  ten  or  fifteen 
minutes  to  walk  from  where  Hill  was  down  to  the  Jumper 
mine.  On  the  evening  of  the  17th  of  April,  the  next  evening 
after  the  defendant  was  discharged,  the  deceased,  together 
with  F.  W.  Greiner  and  E.  G.  Boone,  was  sitting  in  the 
building  at  the  shaft  of  the  Jumper  mine  between  half-past  9 
and  a  quarter  to  10  o'clock,  when  a  gunshot  was  fired  through 
a  crack  in  the  building  and  a  bullet  struck  deceased  in  the 
back,  on  the  right  side,  from  the  effects  of  which  he  died 
next  day.  Defendant  disappeared  immediately  from  the 
neighborhood,  and  was  not  seen  there  again  until  brought 
back  under  arrest  from  Silver  City,  New  Mexico,  in  April, 
1899,  two  years  after  the  homicide.  Soon  after  the  homicide 
he  was  seen  at  Peoria  Flat,  some  eleven  miles  by  road  from 
the  Jumper  mine,  where  he  tried  to  sell  the  rifle  he  had  bor- 
rowed to  one  John  Darrow.    The  rifle  was  subsequently  re- 
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covered  by  constable  Leland  from  an  old  man  named  McCul- 
lum  or  McLean,  who  lived  at  Peoria  Flat,  with  whom  the  de- 
fendant had  left  it  with  a  request  that  it  be  returned  to  Mr. 
Scnaffner,  from  whom  it  had  been  borrowed. 

Appellant's  counsel  devotes  considerable  space  in  his  argu- 
ment to  the  fact  that  the  ball  found  in  the  body  of  the  de- 
ceased was  of  less  weight  than  that  of  a  44-caliber  73  model 
Winchester  rifle,  the  one  borrowed  by  the  defendant.  Mr. 
Rowell,  a  gunsmith,  after  examining  the  ball  found  in  the 
body,  testified:  "Bullets  of  that  kind  are  determined  by 
weight.  They  are  given  in  all  the. catalogues  of  cartridges 
such  a  weight  bullet  for  such  cartridges.  A  ball  distorted 
you  can't  tell  by  the  size;  the  only  way  is  to  tell  by  the  heft, 
and  a  portion  of  that  lead  is  gone,  because  it  can't  penetrate 
any  substance  and  be  distorted  as  much  as  that  is  without 

losing  some  weight This  is  four  grains  lighter  than 

a  ball  intact,  44-'73  model  Winchester.  From  the  battered 
condition  of  that  ball  my  best  opinion  is  that  it  is  a  44-caliber. 
....  I  compared  this  with  an  intact  bullet,  44-caliber,  by 
weighing  that,  and  I  found  that  this  exhibit  here  is  four 
grains  lighter.  I  can  give  you  the  weight  of  the  ball  offered 
in  evidence.  It  is  one  hundred  and  ninety-three  grains.  The 
bullet  of  the  model  of  '73  Winchester  rifle  is  four  grains 
heavier  than  this  one."  Notwithstanding  the  slight  differ- 
ence in  weight  in  the  bullet,  under  the  circumstances  it  can- 
not be  said  that  the  jury  were  not  justified  in  finding  that  it 
was  the  one  shot  from  the  gun  borrowed  by  defendant,  nor 
can  it  be  said  that  the  diain  of  circumstantial  evidence  was 
not  suflScient  to  support  the  verdict  of  the  jury.  "It  is  the 
peculiar  province  of  the  jury  to  weight  the  evidence  and  de- 
cide upon  the  credibility  of  witnesses ;  and  it  is  not  our  prac- 
tice to  disturb  verdicts  on  this  ground  unless  there  is  either 
a  total  deficiency  in  the  evidence  or  it  preponderates  so  great- 
ly against  the  verdict  as  to  render  it  clear  that  the  jury  must 
have  been  under  the  influence  of  passion  or  prejudice." 
{People  V.  Manning,  48  Cal.  335.  See,  also,  People  v,  Mayes, 
66  Cal.  597^ ;  People  v.  Ah  Jake,  91  Cal.  98;  People  v.  Free- 
wan,  92  Cal.  359.) 

2.  Objection  was  made  to  the  question  as  to  how  many 
arms  a  Mr.  Cofiin  had,  and  the  answer,  over  the  objectioni 

1 56  Am.  Rep.  126. 
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was  that  he  was  a  one-armed  fnan.  The  question  was  prob- 
ably asked  for  the  purpose  of  identifying  Mr.  Coffin,  or 
testing  the  witness  in  reference  to  his  acquaintance  with 
Coffin.  At  any  rate  it  is  not  shown,  nor  can  it  be  seen,  how 
the  answer  to  the  question  could  prejudice  the  defendant. 
The  question,  "Who  did  return  the  gun  to  you,"  was  prop- 
erly permitted.  It  was  competent  for  the  prosecution  to 
trace  the  giui  from  the  time  it  came  into  the  hands  of  the 
defendant  until  finally  located  in  the  possession  of  the  party 
producing  it  at  the  trial.  It  was  proper  also  to  show  what 
disposition  defendant  made  of  the  gun  after  the  homicide,  as 
a  circumstance  tending  to  show  flight  and  guilty  knowledge ; 
and  it  was  also  proper  to  admit  the  gun  in  evidence.  The 
case  of  People  v.  Hill,  123  Cal.  571,  relied  upon  by  appel- 
lant's counsel,  is  altogether  different  from  this.  In  that  case 
a  large  club  was  admitted  in  evidence,  and  this  court  in 
its  opinion  said:  "There  was  no  evidence  identifying  the 
stick  as  the  one  with  which  the  defendant  struck  the  de- 
ceased, or  in  any  way  connecting  the  defendant  with  it." 
Here  it  was  shown  the  defendant  borrowed  the  gun  in  ques- 
tion, and  with  this  rifle  in  his  hand  he  told  his  roommate 
that  he  would  kill  the  deceased,  and  he  was  seen  going  to- 
ward the  place  where  the  homicide  was  committed,  with 
this  gun.  The  court  properly  overruled  the  objection  of  de- 
fendant to  questions  relative  to  identifying  the  rifle. 

3.  The  alleged  misconduct  of  the  jury  was  the  drinking 
of  intoxicating  liquors  by  one  of  the  jurors  during  a  recess 
of  the  court  just  before  the  close  of  the  trial,  so  that  at  the 
time  the  charge  of  the  court  was  delivei-ed  he  was  too  drunk 
to  understand  the  instructions,  and  continued  too  drunk  to 
properly  consider  the  case.  Conceding  that  the  misconduct 
alleged  would  have  been  sufficient  to  vitiate  the  verdict  if 
tlie  charges  had  been  substantiated,  it  is  a  sufficient  answer 
to  this  assignment  of  error  to  say  that  the  evidence  of  intox- 
ication was  conflicting,  and  the  trial  judge,  who  himself 
had  the  best  opportunity  of  observing  the  condition  of  the 
juror,  having  found  that  he  was  not  incapacitated,  this  court 
cannot  disturb  the  finding. 

But  it  is  further  contended  that  the  trial  court  erred  in 
excluding  evidence  oflFered  by  appellant  to  prove  his  charge 
CXXIX.  Cal.— 36 


r>G2  People  v.  Sullivan.  fl29CaI. 

of  luisconduct.  As  regards  this  point  the  fael>  are  that  when 
the  defendant  was  arraigned  for  aentenee  aiul  pre^^nted  his 
motion  for  a  new  trial  he  offered  in  Mipinui  of  his  motion 
his  own  affidavit  and  those  of  two  other  |K'rs<nis.  to  the  effect 
that  Mackey — one  of  the  jurors — was  drinking  in  a  saloon 
jn?t  Ix^fore  the  elose  of  the  trial  and  was  drunk  while  the 
judge  was  delivering  his  charge.  He  also  asked  leave  to 
introduee  the  oral  testimony  of  some  witnesses  who,  ho 
stated,  were  there  present  in  obedienee  to  subpoena.  Upon 
objection  of  the  district  attorney  to  the  taking  of  oral  testi- 
mony in  support  of  the  motion^  the  court  ruled  that  it  w*ould 
not  hear  oral  evidence  and  that  the  showing  must  be  made 
by  affidavit,  basing  its  ruling  ujwn  the  authority  of  Propl  • 
V.  Tucker,  117  Cal.  229.  The  defendant  then  asked  a  con- 
tinuance of  the  hearing  for  three  or  four  days  to  enable  him 
to  procure  the  affidavits  of  the  witnesses  who  had  been  sub- 
poenaed. This  application  was  denied,  but  counsel  for  de- 
fendant was  allowed  about  three  hours  to  procure  the  affi- 
davits and  in  the  meantime  the  proceeding  was  suspended. 
When  the  court  reconvened,  at  the  expiration  of  the  time 
allowed,  the  defendant  offered  three  additional  affidavits  in 
support  of  his  charge  of  misconduct,  and  the  affidavit  of 
his  counsel  to  the  effect  that  he  could  not  secure  the  testi- 
mony concerning  the  intoxication  of  the  juror  as  effectively 
by  affidavits  as  he  could  and  would  by  the  oral  testimony  of 
said  witnesses.  There  was  no  allegation  that  any  of  his  wit- 
nesses had  refused  to  make  affidavit,  and  his  language  im- 
I)lies  the  contrary.  It  would  appear,  then,  that  in  spite  of 
the  adverse  ruling  of  the  court  he  was  able  to  adduce  all  of 
his  testimony  on  the  subject  of  intoxication,  and  that  his 
only  ground  of  complaint  is  that  testimony  by  affi- 
davit is  not  so  effective  as  oral  testimony.  This  may  possible  be 
so,  but  the  law  recognizes  no  difference  between  affidavits  or 
depositions  and  oral  testimony  when  offered  in  support  of 
motions,  and  unless  it  should  be  made  to  appear  that  a  wit- 
ness had  refused  to  testify  fully  by  affidavit  to  all  the  mate- 
rial facts  within  his  knowledge  (and  nothing  of  the  sort 
appears  in  this  case),  it  could  not  be  said  that  the  moving 
party  had  suffered  any  prejudice  by  the  refusal  to  hear  oral 
testimony.    This  conclusion  renders  it  unnecessary  to  decide 
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whether  it  would  be  held  an  abuse  of  discretion  to  refiiso 
to  hear  oral  evidence  in  support  of  a  charge  of  misconduct 
of  jurors  when  it  appeared  that  the  affidavits  of  witnesses 
could  not  be  procured.  It  is,  perhaps,  true,  as  held  in  People 
V.  Tucker,  supra,  that  it  is  within  the  discretion  of  the  court 
to  require  all  evidence  in  support  of  the  motion  for  a  new 
trial  in  criminal  causes  to  be  put  in  the  form  of  affidavits 
(or  depositions),  though  there  is  no  provision  in  the  Penal 
Code  for  the  use  of  affidavits  except  when  the  ground  of  the 
motion  is  newly  discovered  evidence.  (Pol.  Code,  sec.  1181.) 
If  the  matter  is  governed  by  the  rules  of  evidence  in  civil 
actions,  which,  with  certain  exceptions,  are  made  applicable 
in  criminal  actions  (Pol.  Code,  sec.  1102),  then  sections  2002 
et  seq.  of  the  Code  of  Civil  Procedure  apply,  and  it  would 
seem  that  the  only  result  of  refusing  to  hear  the  oral  evi- 
dence of  a  witness  who  will  not  make  his  affidavit  would  be 
to  give  the  defendant  the  right  to  take  his  deposition  under 
subdivision  5  of  section  2021  of  the  C!ode  of  Civil  Procedure. 
But,  as  above  stated,  it  is  not  necessary  to  decide  upon  this 
matter  in  the  present  case,  and  the  foregoing  remarks  are 
merely  intended  to  direct  attention  to  the  possible  danger  or 
inconvenience  of  refusing  under  all  circumstances  to  hear 
oral  evidence  in  support  of  a  charge  of  misconduct  of  jurors. 

Error  is  also  assigned  upon  a  ruling  of  the  superior  court 
refusing  to  allow  a  cross-examination  of  the  witnesses  who 
made  counter-affidavits  on  the  question  of  misconduct.  This, 
w-e  suppose,  is  a  matter  resting  in  the  discretion  of  the  trial 
court,  and  nothing  appears  in  the  present  case  to  indicate 
an  abuse  of  discretion. 

The  judgment  and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Temple,  J.,  McFarland,  J.,  Garoutte,  J.,  and 
Beatty,  C.  J.,  concurred. 

Rehearing  denied. 
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[Sac.  No.  567.    In  Bank.— August  24,  1900.] 

G.  W.  BAKER,  Receiver,  etc.,  Respondent,  v.  MABEL 
BRETT  VARNEY,  Appellant.  ELLWOOD  VAR- 
NEY  et  al.,  Defendants  and  Respondents,  and  A.  E. 
WILLIAMS,  Intervenor  and  Respondent. 

FOKECLOBUBE  OF  MOBTQAQB — RBOBIVXB  OF  RbNTB  AND  PBOFITS — STIPU- 
LATION IN  MoBTGAGE— JuBisraonoir — YojD  Appointment.— In  an 
action  to  foreclose  a  mortgage,  the  court  haa  no  jurisdiction  to  ap- 
point a  receiver  of  the  rents,  and  profits  of  the  mortgaged  prop- 
erty, based  merely  upon  a  stipulation  in  the  mortgage  for  such  ap- 
pointment in  case  of  default  and  foreclosure,  without  any  showing 
of  facts  warranting  the  appointment  under  section  564  of  the  Code 
of  Civil  Procedure;  and  an  appointment  to  made  is  void. 

Id. — PowEB  OF  CouBT  Limited — Consent  Ineffectual. — ^The  power  of 
the  court  to  appoint  a  receiver  in  an  action  of  foreclosure  is 
limited  to  the  cases  provided  for  in  section  664  of  the  Code  of  Civil 
Procedure;  and  in  a  case  where  the  court  has  no  authority  under 
the  statute  to  appoint  a  receiver,  such  authority  cannot  be  con- 
ferred by  consent  or  stipulation  of  the  parties. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sutter 
County  denying  a  new  trial.    E.  A,  Davis^  Judgtf. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  Platnauer,  J.  H.  McKune,  and  McKune  &  George,  for 

Appellant. 

Richard  Belcher,  for  G.  W.  Baker,  Receiver,  Respondent. 

Albert  M.  Johnson,  for  A.  E.  Williams,  Intervenor  and 
Respondent. 

P.  S.  Sprague,  and  White  4  Seymore,  for  Charles  H. 
Lowell  and  W.  A.  Fountain,  Defendants  and  Respondents. 

EUwood  Vamey,  in  pro.  per. 

McFARLAND,  J. — The  plaintiflF  herein  was  appointed 
as  a  receiver  in  a  suit  brought  by  the  intervenor  for  the  fore- 
closure of  a  mortgage  upon  certain  lands  in  Sutter  coxmty, 
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and  brought  this  action  as  such  receiver  to  recover  possession 
of  certain  cattle  claimed  by  him  to  be  the  rents  and  profits 
of  the  mortgaged  property.  It  is  contended  by  appellant 
that  the  plaintiff  cannot  recover  in  this  action  because  his 
appointment  as  receiver  was  void;  and,  as  we  think  that 
this  contention  must  be  sustained,  it  will  not  be  necessary 
to  examine  any  of  the  other  questions  raised  in  the  case. 

Prior  to  the  enactment  of  section  564  of  the  Code  of  Civil 
Procedure,  it  had  been  definitely  determined  in  this  state  in 
the  case  of  Guy  v.  Ide,  6  Cal.  99,*  and  by  other  cases  which 
followed  it,  that  in  a  foreclosure  suit  the  court  had  no  power 
to  appoint  a  receiver  to  collect  the  rents  and  profits  pending 
the  litigation.  By  the  second  subdivision  of  said  section  564 
power  was  given  the  court  in  an  action  to  foreclose  a  mort- 
gage to  appoint  a  receiver  "where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured,  or  that  the  conditions  of  the  mortgage  have 
not  been  performed,  and  that  the  property  is  probably  insuf- 
ficient to  discharge  the  mortgage  debt" ;  and  this  is  the  only 
provision  giving  jurisdiction  to  appoint  a  receiver  in  such  a 
suit.  In  the  case  at  bar  the  receiver  was  not  appointed  under 
that  subdivision  of  the  section,  but  the  authority  to  appoint 
a  receiver  was  based  entirely  upon  a  stipulation  in  the  mort- 
gage itself  that  upon  default  in  the  payment  of  the  mortgage 
debt  and  on  the  filing  of  a  complaint  for  foreclosure  "the 
court  shall,  if  requested  by  the  plaintiff,  name  some  disin- 
terested person  as  receiver,  and  shall  authorize  such  receiver 
to  at  once  take  possession  of  the  mortgaged  premises  and 
collect  the  rents  and  profits  thereof,"  etc.  It  was  upon  this 
stipulation  alone  that  the  alleged  power  of  the  court  to  ap- 
point a  receiver  rests,  and  it  is  so  recited  in  the  order  of  ap- 
pointment. Where  a  court  has  no  authority  under  the  law 
to  appoint  a  receiver,  such  authority  cannot  be  conferred  by 
consent  or  stipulation  of  the  parties.  In  such  case  consent 
of  parties  caimot  confer  jurisdiction  upon  a  court,  nor  im- 
pose upon  it  the  duty  of  taking  care  of  and  disposing  of  the 
property.  It  might  as  well  be  said  that  in  a  suit  upon  a 
promissory  note,  or  upon  any  simple  contract  for  the  pay- 
ment of  money,  a  stipulation  in  the  instrument  by  which 

1  65  Am.  Dec.  400. 
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the  debt  was  evidenced  that  the  court  might  appoint  a 
receiver  upon  suit  brought  would  give  jurisdiction  to  the 
court  to  appoint  such  receiver;  or  that  there  could  be  a 
si)eeific  performance  of  a  contract  in  any  kind  of  a  case  be- 
cause the  parties  had  stipulated  for  a  decree  of  specific  per- 
formance. In  Scott  c.  Hotchkiss,  115  Cal.  94,  this  court 
said:  '*No  stipulation  can  confer  jurisdiction  ujwn  the  court 
to  appoint  a  receiver  in  a  case  where  the  court  has  no  au- 
thority given  by  law";  and  though  it  might  be  said  that 
this  declaration  was  not  necessarj-  to  the  decision  of  that 
ciuse,  yet  it  clearly  expres!?es  what  we  liold  the  law  to  be.  The 
rule  is  correctly  stated  in  volume  12  of  Encyclopedia  of 
Pleading  and  Practice,  pages  125  and  1215,  with  ample  au- 
thoritieB  in  the  notes  to  sustain  it,  a2«  follows:  '*The  juris- 
diction of  courts  having  its  source  in  the  law  of  the  laud, 
no  act  of  the  parties  can  impart  to  a  court  jurisdiction  which 
the  law  denies,  or  to  a  person  the  right  to  exercise  judicial 
functions.  It  is  accordingly  a  well-settled  and  universally 
applied  principle  that  consent  of  parties  cannot  confer  upon 
a  court  jurisdiction  which  the  law  does  not  confer,  or  con- 
fers upon  some  other  court,  although  the  parties  may  by 
consent  submit  themselves  to  the  jurisdiction  of  the  court. 
In  other  words,  consent  cannot  confer  jurisdiction  of  the 
subject  matter,  but  may  confer  jurisdiction  of  the  person. '' 
We  do  not  think  that  the  appellant  is  precluded  from  mak- 
ing this  point  upon  the  ground  that  it  is  a  collateral  attack. 
I'pon  the  record  the  order  appointing  a  receiver  must  be 
considered  as  based  solely  upon  the  stipulation  of  the  parties 
in  the  mortgage,  and  is  therefore  void. 

The  appeal  in  this  case  is  from  an  order  denying  a  new 
trial,  and  the  order  appealed  from  is  reversed. 

Van  Dyke,  J.,  Garoutte,  J.,  Temple,  J.,  Harrison,  J.,  Hen- 
sliaw,  J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied* 
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[Grim.  Ko.  660.    la  Bulk.— August  24,  1900.] 
In  re  H.  C.  WEBNEB  on  Habeas  Corpus. 

SaNITABT    0ISTUCT8 — ^AmBNDATOBT    STATUTB — OaKSTITUTIONAL    LaW — 

TiTLS  or  Act — ^Poucb  Powe»— Void  Liquob  Obdiitaitcb. — The 
amendment  of  1895  (SUto.  1806,  p.  8)  to  the  act  of  1891  (Stats. 
1891,  p.  223),  entiiled  "An  act  to  provide  for  the  fonnation,  gov- 
ernment, operation,  and  dissolution  of  sanitary  districts  in  any 
part  of  the  state,  for  the  construction  of  sewers,  and  other  sanitary 
purposes,"  by  which  sanitary  boards  were  given  additional  power 
"to  determine  the  qualiflcation  of  persons  authorized  to  sell  liquors 
at  retail,"  and  by  which  licenses  to  keep  or  sell  liquors  at  retail 
were  not  allowed  to  take  effect  within  the  district  without  the  ap- 
proval of  the  sanitary  board,  is  unconstitutional  and  void,  as  not 
being  embraced  within  the  title  of  the  original  act,  and  as  not  be- 
ing within  article  XI  of  the  constitution  granting  local  police  power 
to  counties,  cities,  towns,  and  townships;  and  a  liquor  ordinance 
of  a  sanitary  district  based  upon  such  amendment  is  without  au- 
thority of  law  and  void. 

lO. — PUBUO   C0BP(»ATI0NS   KOT   MUNICIPAL — ^POWEB  OF  LeGIBLATUBE — 

Ck>N8TBUCTi0N  OF  CoNSTiTUTioir — ^Maxih. — Sanitary  districts,  like 
irrigation  and  reclamation  districts,  are  public  corporations,  not 
municipal;  and  the  legislature  has  no  power  to  graft  upon  them 
a  subject  iartign  to  the  purposes  of  the  act  creating  them,  and 
which  falls  within  the  police  power  possessed  by  municipalities 
organised  for  govermental  purposes.  Under  the  maxim  of  construc- 
tion, Ewpressio  uniut  est  exclasio  aiteritUg  the  legislature  cannot 
clothe  a  public  corporation  not  municipal  with  the  local  govern- 
mental powers  conferred  by  the  constitution  upon  counties,  cities, 
towns,  and  townships. 

Id. — Penai.  IjEQiaLATiON  BT  Saivitabt  Distbiot — QuEBT. — ^It  seems  that 
the  legislature  cannot  delegate  to  a  sanitary  district  the  power  of 
enacting  penal  legislation  of  any  kind.     [Per  McFarland,  J.] 

HABEAS  CORPUS  in  the  Supreme  Court  to  the  sheriff  of 
Los  Angeles  County,  to  test  the  validity  of  a  commitment  for 
violation  of  an  ordinance  of  the  North  Pasadena  Sanitary  Dis- 
trict, under  a  judgment  rendered  by  H.  H.  Klumroth,  Jus- 
tice of  the  Peace  of  Pasadena  Township.  Judgment  affirmed 
upon  appeal    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Frank  P.  Davis,  for  Petitioner. 
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C.  C.  Wright,  for  Respondent* 

VAN  DYKE,  J.— The  petitioner,  Werner,  was  convicted 
in  the  justice's  court  of  Pasadena  township  and  sentenced  to 
pay  a  fine  of  fifteen  dollars,  or,  in  default  of  such  payment, 
be  confined  in  the  county  jail  of  Los  Angeles  county  for  the 
period  of  fifteen  days.  On  appeal  to  the  superior  court  of 
Los  Angeles  county  the  judgment  of  the  justice's  court  was 
affirmed.  The  relator,  failing  to  pay  his  fine,  was  committed 
to  the  county  jail.  The  conviction  was  had  under  a  resolu- 
tion of  the  board  of  North  Pasadena  sanitary  district,  which 
reads  as  follows :  *' Any  person  who  shall  within  North  Pasa- 
dena sanitary  district  keep  a  saloon  or  sell  liquors  at  retail, 
without  first  having  his  license  approved  by  the  sanitary 
board  of  said  district,  shall  be  guilty  of  a  misdemeanor,  and 
shall  upon  conviction  thereof  be  punished  by  imprisonment 
in  the  county  jail  not  exceeding  one  month,  or  by  a  fine  not 
exceeding  one  hundred  dollars,  or  by  both."  The  validity  of 
this  ordinance  is  the  question  to  be  considered.  The  act  for 
the  formation  of  sanitary  districts  was  passed  March  31, 1891 
(Stats.  1891,  p.  223),  the  title  of  which  reads  as  follows:  "An 
act  to  provide  for  the  formation,  government,  operation  and 
dissolution  of  sanitary  districts  in  any  part  of  the  state,  for 
the  construction  of  sewers  and  other  sanitary  purposes;  the 
acquisition  of  property  thereby ;  the  calling  and  conducting 
of  elections  in  such  districts;  the  assessment,  levy,  collection, 
custody,  and  disbursement  of  taxes  therein ;  the  issuance  and 
disposal  of  the  bonds  thereof  and  the  determination  of  their 
validity,  and  making  provision  for  the  payment  of  such 
bonds  and  the  disposal  of  their  proceeds."  The  powers  and 
duties  conferred  upon  the  board  of  a  sanitary  district  are  as 
follows : 

"Sec.  5.  Every  sanitary  district  formed  under  the  provi- 
sions of  this  act  shall  have  power  to  have  and  use  a  common 
seal,  alterable  at  the  pleasure  of  the  sanitary  board ;  to  sue  and 
be  sued  by  its  name;  to  construct  and  maintain  and  keep 
clean  such  sewers  and  drains  as  in  the  judgment  of  the  sani- 
tary board  shall  be  necessary  or  proper,  and  for  this  purpose 
10  acquire,  by  purchase,  gift,  devise,  condemnation  proceed- , 
ings,  or  otherwise,  such  real  and  personal  property  and  rights 
'  way,  either  within  or  without  the  limits  of  the  district,  as 
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in  the  judgment  of  the  sauitary  board  shall  be  necessary  or 
proper,  and  to  pay  for  and  hold  the  same ;  to  make  and  ac- 
cept any  and  all  contracts,  deeds,  releases,  and  documents  of 
every  kind  which,  in  the  judgment  of  the  sanitary  board, 
shall  be  necessary  or  proper  to  the  exercise  of  any  of  the 
powers  of  the  district,  and  to  direct  the  payment  of  all  lawful 
claims  and  demands  against  it;  to  issue  bonds  as  hereinaftep 
provided,  and  to  assess,  levy,  and  collect  taxes  to  pay  the 
principal  and  interest  of  the  same,  and  the  cost  of  laying  and 
the  expense  of  maintaining  any  sewer  or  sewers  that  may  be 
constructed  subsequent  to  the  issuance  of  said  bonds,  or  any 
lawful  claims  against  said  district,  and  the  running  expenses 
of  the  district;  to  employ  all  necessary  agents  and  assistants, 
and  to  pay  the  same ;  to  lay  its  sewer  and  drains  in  any  pub- 
lic street  or  road  of  the  county ;  and  for  this  purpose  to  enter 
upon  the  same  and  mftke  all  necessary  and  proper  excava- 
tions, restoring  the  same  to  proper  condition,  but  in  case  such 
street  or  road  shall  be  in  an  incorporated  city  or  town,  the 
consent  of  the  lawful  authorities  thereof  shall  first  be  ob- 
tained ;  to  make  and  enforce  all  necessary  and  proper  regulo- 
tions  for  the  removal-  of  garbage  and  the  clealiness  of  the 
roads  and  streets  of  the  district,  and  for  the  purpose  of  guard- 
ing against  the  spread  of  contagious  and  infectious  diseases, 
and  for  the  isolation  of  persons  and  houses  affected  with  such 
diseases,  and  for  the  notification  of  the  other  inhabitants  of 
the  existence  thereof,  and  all  other  sanitary  regulations  not  in 
conflict  with  the  constitution  and  laws  of  the  state;  to  im- 
pose fines,  penalties,  and  forfeitures  for  any  and  all  viola- 
tions of  its  regulations  and  orders,  and  to  fix  the  penalty 
thereof  by  fine  or  imprisonment,  or  both,  but  no  such  fine 
shall  exceed  the  sum  of  one  hundred  dollars,  and  no  such 
imprisonment  shall  exceed  one  month;  to  call,  hold,  and 
conduct  all  elections  necessary  or  proper  after  the  formation 
of  the  district;  to  prescribe,  by  order,  the  time,  mode,  and 
manner  of  assessing,  levying,  and  collecting  taxes  for  sani- 
tary purposes,  except  as  is  otherwise  provided  herein ;  to  com- 
pel all  residents  and  property  owners  within  the  district  to 
connect  their  houses  and  habitations  with  the  street  sewers 
and  drains  and  generally  to  do  and  perform  any  and  all  acts 
necessary  or  proper  to  the  complete  exercise  and  effect  of  any 
of  its  powers,  or  the  purpose  for  which  it  was  formed." 
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In  1895  the  legislature  passed  an  act  to  amend  the  sanitary 
law  of  1891.  (Stats.  1895,  p.  85.)  By  section  1  of  the  amend- 
atory act  of  1895  it  is  sought  to  amend  the  title  of  the  former 
act  of  1891  by  adding  thereto  the  following:  "And  for  era- 
I>owering  sanitary  boards  to  provide  in  other  respects  for  the 
good  order  and  welfare  of  sanitary  diMricts.''  Section  2  of  the 
amendatory  act  of  1895  amends  section  5  of  the  original  act, 
set  forth  in  full  supra,  by  inserting  therein  the  following: 
"To  make  and  enforce  all  necessary  and  proper  regulations 
for  suppressing  disorderly  and  disreputable  resorts  and  houses 
of  ill-fame  within  the  district,  and  to  determine  the  qualifica- 
tions of  persons  authorized  to  sell  liquors  at  retail,  and  from 
and  after  the  passage  of  this  act  no  license  to  keep  a  saloon 
oi  sell  liquors  at  retail  shall  take  effect  or  be  operative  within 
any  sanitary  district,  unless  the  same  be  approved  by  the 
sanitary  board  of  the  district."  * 

It  is  very  clear  that  the  act  of  1891  conferred  no  power 
upon  sanitary  districts  to  pass  an  ordinance  of  the  kind  un- 
der consideration.  It  is  claimed,  however,  on  the  part  of  the 
respondent  that  such  power  was  conferred  by  virtue  of  the 
amendment  of  1895.  On  the  part  of  the  petitioner  it  is  con- 
tended, however,  that  said  amendment  of  1895  is  unconstitu- 
tional and  invalid.  The  constitution  declares  that  "every  act 
Awill  embrace  but  one  subject,  which  subject  shall  be  ex- 
pressed in  its  title,''  and  that  "no  law  shall  be  revised  or 
amended  by  reference  to  its  title,  but  in  such  case  the  act  re- 
vised or  section  amended  shall  be  re-enacted  and  published  at 
length  as  revised  or  amended."  (Const.,  art.  IV,  sec.  24.)  In 
Kx  parte  Liddell,  93  Cal.  634,  it  is  said:  "Until  a  compara- 
tively recent  day  the  title  of  an  act  in  this  country  was  re- 
garded as  no  part  of  it ;  but  if  the  language  of  the  act  was  am- 
biguous, the  title  might  be  considered  in  determining  the  in- 
tent of  the  legislature.  At  the  present  time,  however,  the 
constitutions  of  many  states  contain  provisions  similar  to 
that  quoted  above.  The  object  of  the  provision  is  to  prevent 
legislative  abuses — to  prevent  the  passage  of  acts  bearing  de- 
ceitful and  misleading  titles.  It  is  intended  to  protect  the 
members  of  the  legislature  as  well  as  the  public  against  fraud ; 
to  guard  against  the  passage  of  bills,  the  titles  of  which  give 

o  intimation  to  members  of  the  legislature  or  to  the  people 
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of  the  matteis  contained  therein."    (See,  also,  Ooolcy's  Con- 
stitutional Limitations,  6th  ed.,  169.) 

In  People  v.  Parks,  58  Cal.  625,  the  court  had  under  consid- 
eration an  act  of  the  legislature  entitled  "An  act  to  promote 
drainage."  In  the  opinion  it  is  said :  '^ According  to  constitu- 
tional requirements  for  the  enactment  of  statutory  law,  the 
title  of  every  bill  introduced  into  the  legislature  must  contain 
the  subject  of  legislation;  and  when  the  legislative  will  on 
tl)at  subject  had  assumed  the  form  of  law,  its  provisions  must 
correspond  with  the  subject  of  which  the  title  is  the  name, 
standing  for  and  representing  it.  The  title  of  the  act  under 
consideration  fairly  indicates  but  one  subject.  As  expressed 
in  the  title  the  whole  object  of  the  legislation  is  to  promote 
drainage.  Anyone,  after  reading  the  title,  would  naturally 
expect  to  find  in  the  body  of  the  act  provisions  for  carrying 
that  into  effect  as  the  whole  object  of  the  law,  because  such 
provisions,  in  view  of  the  constitutional  provisions  referred 
to,  would  be  necessary  to  give  unity  and  wholeness  to  the  law. 
Provisions  of  an  act  may  be  numerous ;  but  however  numer- 
ous, if  they  can  be  by  fair  intendment  construed  as  falling 
within  the  subject  matter  of  legislation,  or  necessary  as  ends 
and  means  to  the  attainment  of  the  subject,  the  act  will  not 
conflict  with  the  constitution.  But  if  the  act  shall  be  found  to 
be  made  of  incongruous  parts,  or  to  comprehend  unconnected 
cd  and  dissimilar  subjects  to  that  expressed  in  its  title,  it  can- 
not be  upheld."  It  was  provided  in  that  act  for  the  appoint- 
ment of  a  board  of  drainage  commissioners,  who  were  given 
power  to  "control  debris  from  mining  and  other  operations 
for  the  improvement  and  rectification  of  river  channels,  the 
erection  of  embankments  or  dikes  necessary  for  the  protec- 
tion of  lands,  towns  or  cities  from  inundation,"  etc.  The 
court  held  that  all  the  subjects  of  the  act  would  not  naturally 
fall  within  the  scope  of  the  title.  The  storage  of  debris  from 
mining  and  other  operations,  it  was  held,  seemed  to  be  a  para- 
mount object  of  the  act,  to  promote  drainage  merely  subordi- 
date.  "What  the  phrase  'other  operations^  may  mean  is  not 
clear  from  the  act  itself.  Under  it  may  be  concealed 
many  subjects  which  are  not  expressed  in  the  title ;  and  the 
existence  of  such  a  phrase  in  the  statute  renders  it  obnoxious 
to  the  constitutional  provisions  under  consideration."    And 
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it  was  said  the  storage  of  debris^  and  the  promotion  of  the 
drainage  of  a  district  of  country,  are  things  essentially  dif- 
ferent.   The  one  has  no  necessary  connection  with  the  other. 

The  title  to  the  act  of  1895,  amending  the  sanitary  law  of 
1891,  contained  no  intimation  that  the  purpose  of  the  act  of 
1895  was  to  amend  the  title  of  the  former  act.  The  title  of 
the  former  act  was  attempted  to  be  amended  by  an  independ- 
ent section  in  the  act  of  1895,  as  already  shown.  But  even  if 
it  were  permissible  to  amend  the  title  of  the  former  law  in  the 
manner  attempted  here,  the  amendment  in  this  case  does  not 
enlarge  the  scope  of  the  law  at  all,  for  "every  act  shall  em- 
brace but  one  subject,  which  subject  shall  be  embraced  in  its 
title." 

There  is  nothing  in  the  title  of  the  act  under  consideration, 
even  as  attempted  to  be  amended,  which  in  the  remotest  de- 
gree refers  to  the  question  of  regulating  the  sale  of  liquors  or 
prescribing  the  qualifications  of  persons  dealing  in  the  same. 
The  matters  enumerated  in  the  title  of  the  act  show  that  it  is 
for  the  formation  of  a  sanitary  district,  and  providing  for 
sewers.  All  these  matters  properly  fall  under  the  meaning 
of  the  word  "sanitary'*  or  "sanitation,"  according  to  the 
standard  authorities.  A  sanitary  district,  no  more  than  an 
irrigation  district,  or  a  reclamation  district,  or  a  drainage  dis- 
trict, possesses  police  powers  properly  belonging  to  cities  and 
nmnieipal  bodies  exercising  local  governmental  functions. 
Such  districts  are  created  for  the  purpose  generally  of  some 
special  local  improvement,  and  should  exercise  only  such 
powers  as  may  be  conferred  upon  them  by  the  legislature  in 
the  line  of  the  object  of  their  creation.  Although  in  the  na- 
ture of  public  corporations,  they  are  not  municipal  corpora- 
tions in  tlie  proper  sense  of  that  term.  All  municipal  cor- 
porations are  public  corporations,  but  the  converse  does  not 
follow  that  all  public  corporations  are  municipal.  Railroad 
corporations  are  deemed  quasi  public  corporations,  but  they 
are  not  deemed  quasi  municipal  corporations.  In  some  of  the 
cases  expressions  may  doubtless  be  found  which  would  seem 
to  indicate  that  public  corporations  and  municipal  corpora- 
tions are  synonymous,  but  it  is,  nevertheless,  inaccurate  to 
designate  a  drainage  district  or  a  sanitary  district,  although 

AbUc  corporations,  as  municipalities.    Webster  defines  "mu- 
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iiicipal"  as  pertaining  to  a  city  or  corporation  having  the 
right  of  administering  local  government — as  municipal 
rights,  municipal  officers ;  and  "municipality"  is  defined  as  a 
municipal  district,  a  borough,  a  city,  town  or  village.  The 
Century  Dictionary  defines  "municipal"  as  pertaining  to  local 
self-government  or  corporate  government  of  a  city  or  town ; 
and  "municipality,"  as  a  town  or  city  possessed  of  corporate 
privileges  of  local  self-government;  a  community  under  mu- 
nicipal jurisdiction.  Bouvier's  Law  Dictionary  says  "mu- 
nicipal" strictly  applies  only  to  what  belongs  to  a  city.  Among 
the  Romans  cities  were  called  municipia.  In  a  general  sense, 
we  say  that  all  law  other  than  international  is  municipal  law, 
but  when  we  speak  of  corporations  as  municipal  we  mean 
cities  or  towns.  These  existed  before  the  constitution.  They 
came  down  to  us  from  former  times,  and  they  have  always 
formed  an  important  part  of  our  system  of  government.  The 
present  constitution  recognizes  the  counties,  cities,  and  towns 
theretofore  formed  and  organized.  "The  several  counties,  as 
they  now  exist,  are  hereby  recognized  as  legal  subdivisions 

of  this  state The  legislature  shall  establish  a  system 

of  county  government  which  shall  be  uniform  throughout 
the  state ;  .  .  .  .  and  by  general  laws  shall  provide  for  town- 
ship organization,  by  which  any  county  may  organize  when- 
over  a  majority  of  the  qualified  electors  of  such  county 
voting  at  a  general  election  shall  so  determine;  and  when- 
ever a  county  shall  adopt  township  organization,  the  assess- 
ment and  collection  of  the  revenue  shall  be  made,  and  the 
business  of  such  county,  and  the  local  affairs  of  the  several 
townships  therein,  shall  be  managed  and  transacted  in  the 
manner  prescribed  by  such  general  laws."  The  legislature 
is  also  required  to  "provide  for  the  election  or  appointment 
in  the  several  counties  of  boards  of  supervisors,  sheriffs, 
county  clerks,  district  attorneys,  and  such  other  county,  town- 
sliip,  and  municipal  officers  as  public  convenience  may  re- 
quire, and  shall  prescribe  their  duties  and  fix  their  terms  of 
office."  The  legislature  is  also  required  by  general  law  to 
provide  for  the  incorporation,  organization,  and  classifica- 
tion in  proportion  to  population  of  cities  and  towns,  and  city 
and  county  governments  may  be  merged  and  consolidated 
into  one  municipal  government  with  one  set  of  officers,  and 
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power  L*5  directly  conferred  upon  cities  of  a  certain  grade  to 
frame  charters  for  their  own  government,  subject  to  the  ap- 
proval of  the  legislature,  and  it  is  further  dedaied;  **Any 
county,  city,  town,  or  township  may  make  and  enforce  within 
its  limits^  all  such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws."  (Const.,  art  XI, 
so<-s.  1,  4-8,  11.) 

All  that  is  said  in  respondent  s  argument  as  to  the  injurious 
effects  upon  the  human  system  of  the  indulgence  in  alcoholic 
drink  may  be  conceded,  yet  that  does  not  touch  the  question 
under  consideration.  The  question  here  is  whether  the  legis- 
lature can  graft  upon  an  act  designed  for  some  local  impix)ve- 
niont,  such  as  drainage,  irrigation,  or  sanitary  district,  a  sub- 
ject entirely  foreign  to  the  puqwises  of  such  act,  and  a  subject 
also  which  clearly  falls  within  the  police  powers  possessed  by 
cities  and  other  like  corporations  formed  and  organised  for 
governinontal  purposes.  Under  the  rule  of  construction,  Ex- 
presiti'o  imius  est  excltisio  alterius,  the  legislature  has  no  au- 
thority to  create  other  public  corporate  bodies — whether 
called  di:*trictd  or  by  any  other  name — and  clothe  them  with 
the  power  to  make  and  enforce  local,  police,  sanitary,  and 
other  regulations  conferred  by  the  constitution  upon  counties, 
cities,  towns,  or  townships.  In  Woodward  v.  FruUvale  Sani- 
tary  Dist.,  99  Cal.  554,  the  act  under  consideration,  passed  in 
1891,  was  upheld,  but  it  was  there  said:  "It  may  well  be  that 
if  in  the  formation  of  a  sanitary  district  an  incorporated  city 
or  town  shall  be  included,  in  which  the  authority  conferred 
upon  the  sanitary  board  is  delegated  to  the  municipality,  it 
will  be  held  that  the  law  under  consideration  was  not  in- 
tended to  apply  to  such  city  or  town."  The  same  result  follows 
if  the  authority  attempted  to  be  conferred  infringes  upon 
the  rights  and  powers  conferred  upon  counties  by  the  con- 
stitution, as  well  as  by  general  law.  In  this  case  the  district 
in  question  is  within  the  boundaries  of  Los  Angeles  county, 
which  possesses  ample  powed  to  regulate  the  liquor  traffic, 
and  it  has  exercised  that  power,  as  appears  in  this  case.  It 
i?:  stipulated  herein  that  at  the  time  of  the  alleged  commission 
of  the  offense  by  the  petitioner  he  had  both  a  wholesale  and 
retail  license  from  the  board  of  supervisors  of  Los  Angeles 
county  authorizing  him  to  carry  on  the  business  of  wholesal- 
ing and  retailing  spirituous  liquors  at  the  place  where  he  was 
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charged  with  violating  the  ordinance  of  said  sanitary  dis- 
trict. 

The  amendatory  act  of  1895  embraces  a  new,  separate,  and 
distinct  subject  from  that  in  the  original  act  of  1891 — a  sub- 
ject also  which  is  not  embraced  in  the  title  of  the  act  even  as 
attempted  to  be  amended,  and  which  subject  has  been  dele- 
gated by  the  constitution  to  other  corporate  bodies,  to  wit, 
c*ounties,  cities,  towns,  and  townships.  Said  amendatory  act 
is,  therefore,  in  conflict  with  the  constitution  and  void ;  and 
the  ordinance  under  which  petitioner  was  convicted  and  is 
held  is  without  authority  of  law  and  invalid. 

Let  the  petitioner  be  discharged. 

Temple,  J.,  Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 

McFARLAND,  J.,  concurring. — I  concur  in  the  judgment 
and  in  the  foreging  opinion  of  Mr.  Justice  Van  Dyke.  I  de- 
sire, however,  to  say  explicitly  that,  in  my  opinion,  the  legis- 
lature cannot,  under  any  circumstances,  delegate  to  such  a 
thing  as  a  sanitary  district  the  power  of  enacting  penal  legis- 
lation. That  power  must  be  confined  to  the  municipalities 
mentioned  in  the  constitution  which  are  given  police  pow- 
ers, etc.  The  constitution  does  not  contemplate  that  the  state 
jrhould  be  overrun  and  overloaded  with  innumerable  legisla- 
tive bodies,  each  having  power  to  make  laws  under  which  cit- 
izens may  be  sent  to  jail. 


[S.  P.  No.  2196.    Department  One. — August  28,  1900.] 

W.  A.  NEVILLS,  Respondent,  v.  SAMUEL  M.  SHORT- 
RIDGE and  CHARLES  M,  SHORTRIDGE,  Appellants. 

Pbematube  Action— Appeal  noic  Judgment — ^Monon  to  Dibmibs — 
Mebitb  Ain>  PcBPOBB  or  Appeal  not  CoNBn>EBED. — ^The  defendants 
in  a  premature  action  who  have  prevailed  in  a  defense  thereto  have 
a  right  to  appeal  from  a  judgment  of  dismissal  thereof  which  is 
declared  to  be  not  a  bar  to  another  action,  which  declaration  was 
not  in  accordance  with  the  prayer  of  their  answer  and  is  in  form 
a  judgment  against  them.  Upon  a  motion  to  dismiss  such  appeal 
upon  the  ground  that  the  appellants  are  not  aggrieved,  and  that  the 
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appeal  i«  frivolous  and  taken  for  delay,  the  merita  of  the  appeal, 
as  respects  the  prejudicial  character  of  the  judgment  or  the  friT- 
olous  character  of  the  appeal  and  the  purpose  of  delay,  eanaot  he 
considered. 

Id. — Remedy  for  Futolous  Appiai«. — An  appeal  cannot  be  dismissed 
upon  the  ground  that  it  is  frivolous  or  taken  merely  f<»'  delay. 
The  remedy  therefor  must  be  sought  in  such  addition  to  the  judg- 
mont  as  may  be  just  under  section  057  of  the  Code  of  Civil  Pro- 
opdure. 

Id. — Second  Actiok—Pi^a  nr  Abatkmknt.— The  fact  that  a  aeoond 
aetion  has  been  brought  for  the  same  cause,  and  that  the  defendants 
have  pleaded  in  abatement  thereof  the  pendency  of  the  former  ac- 
tion by  virtue  of  their  appeal,  is  not  a  sufficient  reason  for  dis- 
missal of  the  appeal,  even  if  such  plea  is  well  taken.  Whether  the 
appeal  is  sufficient  to  establish  such  plea  must  be  determined  in 
the  second  action. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Santa  Clara  County.  W.  G.  Lorigan, 
Judge. 

The  facts  are  stated  in  the  opinion. 

John  E.  Richards,  and  Van  R.  Paterson,  for  Appellants. 

Riordan  &  Lande,  and  James  H.  Campbell,  for  Respond- 
ent. 

HARRISON,  J. — Motion  to  dismiss  the  appeal. 

The  complaint  herein  seeks  the  foreclosure  of  a  mortgage 
given  to  secure  two  promissory  notes  executed  to  the  plaintiff 
by  the  defendants.  In  their  answer  the  defendants,  in  addi- 
tion to  other  defenses,  allege  that  the  plaintiflF  subsequent  to 
the  execution  of  the  notes  had  extended  the  time  for  their 
payment,  and  that  this  time  had  not  expired  when  the  com- 
plaint was  filed.  The  court  found  this  fact  in  accordance 
with  the  answer,  and  thereupon  entered  judgment  that  the 
action  "is  hereby  dismissed  on  the  sole  ground  that  it  was 
prematurely  brought;  such  dismissal,  however,  not  to  be  a  bar 
to  another  action,  and  defendants  to  recover  their  costs 
herein."  From  this  judgment  the  defendants  have  appealed. 

Afterthe  brief  of  the  appellants  had  been  filed,  the  respond- 
ent moved  to  dismiss  their  appeal  upon  the  ground  that,  as 
the  judgment  was  rendered  in  favor  of  the  appellants,  they 
are  not  "aggrieved."  and  therefore  have  no  right  of  appeal 
Tliat  portion  of  the  judgment,  however,  which  declares  that 
*hc  disniissil  is  not  to  be  a  bar  to  another  action  w^as  not  in 
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accordance  with  the  prayer  of  their  answer  and  is  in  form  a 
judgment  against  them.  They  have,  therefore,  upon  the 
face  of  the  judgment  a  right  to  appeal  therefrom.  Whether 
this  part  of  the  judgment  is  prejudicial  to  their  rights  or 
whether  it  was  competent  for  the  court  in  this  action  to  de- 
termine the  effect  of  its  judgment  in  any  subsequent  proceed- 
ing between  the  parties,  are  questions  that  involve  an  investi- 
gation of  the  merits  of  the  judgment  appealed  from,  and  can- 
not be  determined  upon  a  motion  to  dismiss  the  appeal. 

The  respondent  also  urges  as  another  reason  for  granting 
his  motion  that  the  appeal  was  taken  for  delay,  and  is  frivol- 
ous, and  in  support  thereof  has  presented  an  affidavit  to  the 
effect  that  in  a  subsequent  action  brought  by  him  to  foreclose 
the  same  mortgage,  the  defendants  herein  have  pleaded  in 
abatement  thereof  the  pendency  of  the  present  action  by 
virtue  of  this  appeal.  Whether  this  appeal  is  sufficient  to 
establish  such  plea  of  abatement  must  be  determined,  how- 
ever, in  that  action.  If  it  does  have  that  effect,  it  cannot 
be  urged  as  a  reason  for  granting  the  present  motion  to  dis- 
miss the  appeal  herein.  An  appeal,  moreover,  will  not  be  dis- 
missed upon  the  ground  that  it  is  frivolous,  or  taken  merely 
for  delay.  The  remedy  therefor  must  be  sought  under  sec- 
tion 957  of  the  Code  of  Civil  Procedure.  (Lemon  v.  Rucker, 
80  Cal.  609 ;  Randall  v.  Duff,  105  Cal.  271.  See,  also,  Hooper 
V,  Beecher,  109  N.  Y.  609.) 

The  motion  is  denied. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  609.    Department  Two.— August  28,  1900.] 

HOUSTON  MANN,  Appellant,  v.  ALPHA  BUDLONG  and 
GEORGE  DECK,  Respondents. 

Mining  Claims — ^Annual  Wobk— Tunnel  I>EYBLOFma  OvsRLAFPiNa 
Claims — RELocAnon. — Where  the  owner  of  a  quarts  mining  claim 
is  also  the  owner  of  another  ledge,  the  surface  ground  of  which 
overlaps  the  other,  and  has  driven  a  tunnel  into  the  overlaping 
claim  to  develop  both  ledges  in  good  faith,  the  work  of  tunneling 
CXXIX.  Cal.— 37 
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done  upon  the  land  eommon  to  both  of  the  claims  in  excess  of  the 
annual  work  required  by  law  is  Bufllcient  to  prerent  a  forfeiture 
of  the  claim  overlapped;  and  a  relocation  thereof  by  other  clain- 
mants  for  failure  to  do  the  annual  work,  made  while  work  was 
progressing  in  the  tunnel,  cannot  be  sustained. 

Id. — Rights  or  Miniiio  Culimaitt — ^Msthod  of  Dkvslofiiio  Mnnc — 
Where  the  requisite  annual  work  is  done  toward  the  devel<^nient 
of  a  mining  claim  within  its  surface  lines,  a  court  will  not  be  per- 
mitted to  substitute  its  own  judgment  as  to  the  wisdom  and  ex- 
pediency of  the  method  employed  in  dereloping  the  mine  in  place  of 
that  of  the  owner  of  the  claim. 

Id. — Fiiniufo  AoAiifST  Dbvelopment— Inbuivicibnot  of    EnDcsrcB — 

PnOOF  OF   OVXBLAPPING — ABSENCE   OF      COHFUOT — lOROEANT      WlT- 

NB8BBB. — A  finding  that  the  work  done  in  the  tunnel  upon  the 
other  claim  did  not  tend  to  develop  the  claim  in  controversy  is  not 
sustained  where  the  evidence  shows  without  substantial  conflict  thmt 
the  claims  overlap,  and  that  the  work  in  the  tunnel  was  actually 
done  within  the  surface  lines  of  both  claims.  The  evidence  of  wit- 
nesses testifying  to  the  contrary,  who  admitted  upon  cross-examina- 
tion their  ignorance  of  the  boundaries  of  the  claims  is  of  no  val«ie» 
and  is  insufficient  to  raise  a  conflict. 


APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Kem 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Laird  &  Packard,  for  Appellant 

Alvin  Fay,  E.  J.  Emmons,  and  Charles  S.  McKelvy,  for 
Respondents. 

HENSHAW,  J.— This  is  an  action  brought  by  plaintiflf  to 
determine  his  possessory  right  to  a  certain  quartz  mining 
claim.  The  defendants  pleaded  an  entry  upon  the  land  in 
question  as  vacant  and  unoccupied  mineral  land,  and  a  com- 
pliance upon  their  part  with  the  laws  governing  the  location 
and  working  of  such  a  claim.  The  land  is  part  of  a  claim 
admittedly  first  located  by  plaintiflf  and  called  by  him  the 
Ontario  mine.  Defendants  allege  a  failure  by  plaintiflf  for 
five  years  preceding  the  commencement  of  the  action  to  do 
the  necessary  amount  of  work  upon  the  claim.  Their  loca- 
tion ^  which  they  called  the  Rawhide  mine,  takes  in  about 
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two  hundred  feet  of  the  southwestern  end  of  the  Ontario 
mine.  The  court's  findings  were  against  plaintiff,  who  ap« 
peah,  insisting  that  there  is  no  evidence  to  support  them. 

The  validity  of  the  location  of  the  Ontario  mine  heing  con- 
ceded, the  essential  question  for  determination,  so  far  as  oon- 
corns  phiintifF,  is  whether  he  had  forfeited  or  abandoned  his 
rights  by  a  failure  to  comply  with  the  law.  As  to  this,  it 
appears  without  conflict  that  plaintiff,  besides  the  Ontario, 
owned  the  continuous  and  overlapping  claim  known  as  the 
Jeanette ;  that  he  was  driving  tunnels  on  the  Jeanette  claim 
for  the  purpose  of  tapping  both  the  Jeanette  ledge  and  the 
Ontario  ledge.  All  of  the  work  which  was  being  done  upon 
the  Jeanette  tunnels  was  upon  land  covered  by  the  overlap- 
ping Ontario  claim.  The  court  found  that  the  work  thus 
performed  upon  the  Jeanette  mine  did  not  and  could  not 
tend  to  develop  or  benefit  the  claim  known  as  the  Ontcurio 
mine.  But  if  against  this  finding  it  be  conceded  or  shown 
that  the  work  was  actually  done  upon  the  Ontario  claim  in 
good  faith  for  the  purpose  of  developing  the  Ontario  mine, 
ft  strict  compliance  with  the  requisites  of  the  statute  is  es- 
tablished, and  a  court  will  not  be  permitted  to  substitute 
its  own  judgment,  as  to  the  wisdom  and  expediency  of  the 
method  employed  for  developing  the  mine,  in  place  of  that  of 
the  own^r.  (Stone  v.  Bumpus,  46  Cal.  221;  Lindley  on 
Mines,  sec.  631.)  We  have  not  in  this  case  been  afforded  the 
assistance  of  a  brief  from  respondent  pointing  out  any  evi- 
dence to  support  these  findings.  Upon  the  other  hand,  ap- 
pellant in  challenging  them  makes  it  appear  that  by  the  evi- 
dence in  the  case  the  work  done  upon  the  Jeanette  tunnels 
was  upon  the  overlapping  land  of  the  Ontario.  Many  wit- 
nesses positively  testified  that  the  Ontario  claim  did  overlap 
the  Jeanclte  where  the  work  of  tunneling  was  in  progress, 
while  against  this  evidence  but  three  witnesses,  and  two  of 
thcni  the  defendants,  testified  that  the  Jeanette  and  Ontario 
clcums  do  not  overlap.  But  on  cross-examination  each  of 
them  declared  his  ignorance  as  to  the  location  of  the  boun- 
daries of  either  of  the  claims ;  and  since  they  admitted  their 
ignorance  of  the  boundaries,  it  is  manifest  that  their  evi- 
dence to  the  effect  that  the  claims  did  not  overlap  is  utterly 
valueless,  and  insufficient  to  raise  a  conflict..  The  facts  are, 
then,  that  the  Jeanette  and  Ontario  claims  overlapped,  and  that 
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upon  the  land  ooniuion  to  both  of  these  claims  work  of  tun- 
neling y\as  done  in  value  largely  in  excess  of  that  required  by 
(he  law.  The  necessary  amount  of  work  thus  ha\'ing  been 
done  ui)on  the  Ontario  claim,  with  the  manifestly  honest  in- 
tent of  striking  the  lode  and  developing  the  mine  upon  a 
definite  plan,  even  if  that  plan  should  result  in  failure,  it 
cannot  be  judicially  said  that  the  work  contemplated  by  the 
law  was  not  done.  This  work  was  in  actual  progress  in  the 
year  1895  and  in  1896  at  the  time  of  defendant's  entry  under 
the  claim  of  abandonment. 

As  the  uncontradicted  facts  disclosed  that  the  findings  to 
this  effect  are  not  supported,  the  judgment  which  the  court 
l)a«ed  upon  these  findin^^  must  be  reversed  and  the  cause  re- 
manded. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  630.    Department  Two. — Avigaai  28,  1900.] 
W.  A.  CHOATE,  Appellant,  v.  P.  S.  HYDE,  Respondent. 

Vendor  and  Purchaser — Assignment  of  Contract  of  Salb — ^Rsprbs- 

ENTATION  A8  TO  TTTLE — KKOWLEDOB  OF  FaGTS — ^REFORMATION — RE- 
SCISSION.— ^An  assignment  of  a  contract  for  the  sale  of  land  by  a 
railroad  company  which  had  a  patent  therefor,  made  in  considera- 
tion of  the  transfer  of  nursery  stock  by  the  assignee  to  the  as- 
signor, cannot  be  reformed  or  rescinded  by  the  assignee  on  the 
ground  that  the  assignor  represented  that  the  title  was  good,  and 
that  the  contract  did  not  express  the  understanding  of  the  parties, 
if  it  appears  that  the  contract  to  take  the  assignment  of  the  con- 
tract of  sale  was  clear  and  unambiguous,  and  fully  understood  by 
the  assignee,  and  that  both  parties  knew  all  the  facts  upon  which 
the  representation  was  based,  and  believed  that  the  railroad  com- 
pany had  a  good  title  to  the  land. 

Id.— Expression  or  Opinioh  bt  Vendor—Equal  Mkans  of  Informa- 
tion— ^Absence  of  Fraud. — ^A  mere  expression  of  opinion  by  the 
vendor  as  to  the  sufficiency  of  the  title,  if  the  means  of  informa- 
tion respecting  it  are  equally  accessible  to  both  parties,  or  the 
same  facts  are  within  the  knowledge  of  both  parties,  and  no  con- 
fidential relation  exists  between  them,  does  not  constitute  fraud  or 
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deceit  on  the  part  of  the  vendor,  and  does  not  justify  the  pur- 
chaser in  relying  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Shirley  C.  Ward,  Eugene  Daney,  and  S.  M.  Parsons,  for 
Appellant. 

J.  B.  Mannix,  for  Respondent. 

HENSHAW,  J. — This  was  an  action  to  recover  eighteen 
hundred  and  seventy-five  dollars,  the  price  of  certain  nur- 
sery trees,  under  a  written  contract  between  the  parties,  and 
also  for  four  hundred  and  thirty-nine  dollars  as  the  increased 
value  of  the  trees  after  demand  upon  defendant  therefor.  De- 
fendant asked  for  a  reformation  of  the  contract,  and  for  a 
recission  of  it  as  revised.  The  court  gave  him  judgment  as 
prayed  for,  and  from  the  order  denying  him  a  new  trial  plain- 
tiff appeals. 

The  contract  between  the  parties  was  as  follows:  **That 
said  Choate  agrees  to  have  assigned  a  certain  contract  for  the 
purchase  of  seventy-five  and  a  fraction  acres  of  land  in  San 
Bernardino  County,  California,  from  the  Southern  Pacific 
Kailroad  Company,  being  contract  numbered  ten  thousand 
seven  hundred  and  sixty,  for  seventy-five  and  a  fraction  acres 
....  to  said  Hyde,  free  of  all  encumbrances,  save  the  balance 
due  on  purchase  price  and  interest  to  May  25,  1896,  upon  the 
execution  of  the  bill  of  sale  hereinafter  mentioned  to  be  given 
by  said  Hyde,  and  said  Hyde  agrees  to  give  a  bill  of  sale  to 
said  Choate  for  all  the  apricot  nursery  stock."  Here  follows 
a  specific  description  of  the  trees  to  be  given  to  Choate,  to  the 
value  of  eighteen  hundred  and  seventy-five  dollars.  In  seek- 
ing a  reformation  of  this  contract  defendant  pleaded  that  the 
intent  of  the  parties  was  that  Choate  agreed  to  sell  and  de- 
fendant agreed  to  buy  the  land  described,  and  not  Choate's 
contract  with  the  railroad  to  purchase  the  same;  that  the 
agreement  was  drawn  without  the  aid  of  counsel  by  defend- 
ant himself,  and  that,  being  unversed  in  the  law,  he  did  not 
correctly  set  forth  the  understanding  of  the  parties.  For  a 
rescission  he  pleaded  representations  by  plaintiff  that  his  title 
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to  the  land  was  good,  upon  which  he  had  relied;  that  he  after- 
ward discovered  that  the  title  was  not  good,  and  demanded 
of  plaintiff  a  rescission  of  the  contract. 

We  are  satisfied  that  under  the  evidence  in  this  case  de- 
fendant was  not  entitled  to  a  reformation  of  the  contract,  and 
consequently  was  not  entitled  to  a  rescission.  It  c^pears 
from  that  evidence  that  plaintiff  and  defendant  had  negotia- 
tions upon  the  subject  matter  of  the  contract,  defendant 
desiring  to  procure  land,  and  plaintiff  being  willing  to  sell 
land  to  which  he  had  title,  or  upon  which  he  had  a  contract 
for  certain  nursery  trees.  The  agreement  was  finally  con- 
cluded touching  the  seventy-five  acres  in  question.  As  to  that 
land  the  facts  were  that  plaintiff  and  his  father  had  entered 
upon  it,  claiming  it  to  be  government  land  open  to  home- 
stead or  pre-emption ;  that  an  adverse  claim  to  the  land  was 
asserted  by  the  Southern  Pacific  Railroad  Company,  which 
contended  that  it  was  a  part  of  iU  grant;  that  contests  had 
been  waged  between  this  plaintiff  and  the  railroad  company 
concerning  the  title  to  the  land,  before  the  land  ofiice  and 
the  secretary  of  the  interior,  in  every  case  resulting  in  the  de- 
feat of  the  plaintiff;  and  that,  finally,  a  patent  to  the  land 
from  the  government  of  the  United  States  had  issued  to  the 
company.  Plaintiff  then  had  secured  from  the  company  a 
contract  to  purchase  the  land,  by  which  contract  the  railroad 
agreed  to  sell  for  a  definite  price,  declining  to  guarantee  its 
title,  but  covenanting,  in  case  its  title  should  not  prove  valid, 
to  return  the  purchase  price.  Under  this  contract  with  the 
railroad  company  plaintiff  had  made  certain  payments.  There 
were  still  moneys  to  be  paid,  both  principal  and  interest.  This 
was  the  situation  when  plaintiff  and  defendant  entered  into 
their  contract,  and  all  of  this  was  fully  explained  by  plaintiff 
to  defendant  before  their  agreement  was  executed.  Plaintiff 
testified  as  to  this  matter:  "After  my  explanation  of  all  this 
trouble  to  Mr.  Hyde,  he  seemed  to  be  fully  satisfied  that  the 
title  to  the  land  was  in  the  Southern  Pacific,  and  after  that 
we  talked  altogether  and  always  of  transferring  this  contract, 
of  having  this  contract  transferred  to  Mr.  Hyde."  Defendant's 
own  testimony  is  in  striking  harmony  with  this.  He  says: 
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"Q.  Mr.  Hyde,  I  undeistood  you  to  say  that  when  you 
first  talked  with  Mr.  Choate  about  this  property  that  he  told 
you  the  condition  of  the  title;  that  he  and  his  father  had 
entered  upon  the  land^  assuming  it  to  be  government  land, 
and  they  had  fought  the  railroad  company  before  the  land 
office,  and  they  had  been  defeated  at  every  stage  of  the  pro- 
ceedings, and  finally  a  patent  had  been  issued  to  the  railroad 
company?  A.  He  told  me  that  on  the  way  between  Colton 
and  his  ranch. 

'^Q.  And  that  his  evidence  of  title  now  was  a  contract  with 
the  railroad  company?    A.  Yes. 

"Q.  He  explained  that  to  you?  A.  Yes,  sir." 

Following  this  conversation  the  contract  was  drawn  by 
defendant  himself,  and  while  he  pleads  his  inexperience  in 
preparing  such  documents,-  a  reading  of  the  instrument  dis- 
closes that  it  was  drawn  with  some  art.    It  expressly  declare^j 
that  Choate  was  to  assign  "a  certain  contract  for  the  pur- 
chase of  seventy-five  and  a  fraction  acres  of  land  from  the 
Southern    Pacific    Company  .    .    .  free    of    all    encum- 
brances, save  the  balance  due  on  purchase  price,  and  interest 
to  May  25,  1896."    There  is  no  ambiguity  or  uncertainty  or 
doubt  as  to  the  meaning  of  this  language,  and  as  little  doubt 
as  to  defendant's  understanding  of  it.    He  accepted  the  con- 
tract as  he  had  written  it.    He  took  the  assignment  of  the 
railroad  contract,  had  it  in  his  possession  for  months,  paid 
moneys  of  account  of  it,  and  only  after  he  feared  a  defect 
in  the  title  which  he  expected  to  receive  from  the  railroad 
did  he  declare  that  the  contract  between  himself  and  plain- 
tiff did  not  express  the  true  intent  of  the  parties.    He  knew 
by  Choate's  own  statement  that  Choate  had  no  title  and  that 
he  could  not,  therefore,  contract  to  sell  him  the  land  with 
a  good  title.    He  knew  that  Choate  believed  that  the  railroad 
title  was  good,  and  he  knew  the  grounds  of  Choate's  belief 
— his  defeat  in  his  endeavors  to  secure  the  land  from  the 
government,  and  the  issue  by  the  government  to  the  railroad 
of  that  august  muniment  of  title,  a  patent.    He  could  not, 
then,  have  been  contracting  that  Choate  should  sell  him  the 
land,  since  all  that  he  or  Choate  believed  that  the  latter  had 
to  sell  was  his  contract  with  the  railroad  for  the  purchase 
of  the  land.     But  it  is  urged  that  Choate  represented  to 
plaintiff  that  "his  title  was  good,"  or  that  "the  railroad  title 
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was  good."  Defendant's  evidence  goee  to  this  effect;  but 
what  does  that  prove?  It  is  not  a  case  where  representation 
as  to  the  validity  of  the  title  is  made  without  disclosure  of  the 
facts  to  one  who  relies  upon  the  representations.  All  that 
can  be  said  is  that,  after  fully  and  fairly  informing  the  de- 
fendant of  the  exact  situation  as  to  the  title,  of  the  facts 
upon  which  he  founded  his  belief  that  the  railroad  had  title, 
he  declare  his  opinion  to  that  effect  But  mere  expressions 
of  opinion  as  to  the  sufficiency  of  the  title,  when  the  means 
of  information  are  equally  accessible  to  both  parties,  or  the 
same  facts  are  within  the  knowledge  of  both  parties,  and 
when  no  confidential  relation  exists  between  them,  do  not 
constitute  fraud  or  deceit  upon  the  part  of  the  vendor.  It 
is  a  mere  statement  of  opinion,  and  does  not  justify  the  party 
to  whom  the  statement  is  made  in  relying  thereon.  (Noun- 
nan  V.  Sutter  County  Land  Co.,  81  Cal.  1;  Maupin  on  Titles 
to  Real  Estate,  sec.  106.) 

It  is  manifest,  therefore,  that  the  contract  between  these 
parties  is  exactly  what  they  contemplated,  and  that  the  evi- 
dence failed  utterly  to  support  defendant's  demand,  either 
for  reformation  or  rescission. 

The  judgment  and  order  appealed  from  are^  therefore, 
reversed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  613.    In  Bank.—AugUBt  30,  1000.] 

THE  PEOPLE,  Respondent,  v.  W.  E.  MITCHELL,  Appel- 
lant. 

Gbiional  Law — ^Homicidb — Sufpobt  or  Vkbdict— IifSTBUOPnoNS  as  to 
JusTiFiABiJC  HoMiciDB — ^AppEABANOB  OT  Dangeb. — A  verdict  of 
guilty  of  murder  in  the  second  degree  will  not  be  disturbed  aa 
contrary  to  the  evidence  or  to  the  instructions  of  the  court  where 
there  is  no  pretense  that  the  defendant  was  in  actual  danger  at  the 
time  of  the  killing,  and  the  jury  might  find  from  the  evidence  that 
he  was  not  actuated  by  a  reasonable  fear  that  the  deceased  was 
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about  to  kill  or  severely  injure  him  when  he  killed  the  deceased, 
and  the  court  gave  full  and  correct  instructions  on  the  law  of 
justifiable  homicide  and  appearance  of  danger,  and  told  the  jury 
that  if  they  had  a  reasonable  doubt  as  to  whether  the  defendant 
had  reason  to  believe,  as  a  reasonable  man,  that  he  was  in  danger 
of  being  killed  or  severely  injured  by  the  deceased  at  the  time  he 
shot  deceased,  they  should  acquit  the  defendant. 

In. — Good  Characteb  op  Defendant — ^Instbuotion. — ^An  instruction 
to  the  effect  that  the  good  character  of  the  defendant  for  peace  and 
quietness,  if  proved  to  the  satisfaction  of  the  jury,  is  to  "be  con- 
sidered in  connection  with  the  other  facts  of  the  case,  and  kept  in 
view  in  all  their  deliberations,  and  that  they  are  to  acquit  the  de- 
fendant if  they  have  a  reasonable  doubt  of  his  guilt  in  view  of  all 
the  evidence,  but  that  if  the  evidence  convinces  them  beyond  a 
reasonable  doubt  of  his  guilt,  they  must  so  find,  notwithstanding 
his  good  character,  is  correct,  and  does  not  imply  that  the  evidence 
.;f  good  character  is  not  to  be  considered  in  determining  the  ques- 
tion of  guilt. 

Id. — Familiakity  op  Deceased  with  Defendant's  Wife — Ibbelevant 
AND  Heabsat  Evidence — ^Habmless  Ruling. — Irrelevant  evidence 
as  to  the  interchange  of  Christmas  presents  between  the  deceased 
and  the  wife  of  the  defendant,  ar»d  hearsay  evidence  as  to  common 
talk  and  scandal  coming  to  the  ears  of  a  witness  as  to  the  atten- 
tions of  deceased  to  defendant's  wife,  were  properly  excluded. 
Their  exclusion  could  not  have  harmed  the  defendant  where  it 
was  abundantly  Bho>v'n  without  objection  that  the  defendant  had 
occasion  to  be  and  was  jealous  of  the  deceased,  and  the  defendant 
had  the  benefit  of  whatever  advantage  might  accrue  to  him  from 
presenting  to  the  jury  the. real  or  supposed  wrong  which  deceased 
had  done  him  in  his  domestic  relations. 

Id. — Newly  Discovebed  Evidence — Discretion. — Where  it  does  not 
appear  that  the  court  abused  its  discretion  in  not  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  its  order  denying 
a  new  trial  will  not  be  disturbed  on  that  ground. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Tou- 
lumne  County  and  from  an  order  denying  a  new  trial.  G.  W. 
Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  W.  Street,  and  Crittenden  Hampton,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Assist- 
ant Attorney  General,  for  Respondent. 
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McFARLAND,  J.— The  appellant  was  charged  with  the 
murder  of  one  John  Sheehan,  and  was  oonvictei  of  murder 
in  the  second  degree.  He  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  We  will 
notice  the  five  points  made  for  a  reversal. 

The  contention  of  appellant  that  the  verdict  is  contrary 
to  the  evidence  cannot  be  maintained.  It  was  clearly  shown, 
and  is  admitted  by  appellant,  that  appellant  shot  and  killed 
the  deceased;  but  he  contends  that  the  homicide  was  com- 
mitted in  justifiable  self-defense.  The  evidence  does  not 
afford  any  opportunity  for  any  pretense  that  appellant  was 
in  actual  danger  at  the  time  of  the  killing;  the  deceased 
was  unarmed,  and  had  made  no  attack  on  appellant.  But 
it  is  contended  that  the  homicide  occurred  under  such  cir- 
cumstances that  appellant  was  justified  in  supposing  that 
he  was  in  danger,  and  that  he  fired  the  fatal  shots  under  rea- 
sonable fear  of  being  killed  or  severely  injured  by  the  de- 
ceased. There  is  no  question  in  the  case  as  to  the  law  on 
the  subject;  the  court  in  its  own  charge,  and  in  instructions 
given  at  the  request  of  appellant,  fully  and  correctly  stated 
the  law  as  to  appearances.  Among  the  instructions  asked 
and  given  was  the  following:  "If  the  jury  have  a  reasonable 
doubt  as  to  whether  the  defendant  had  a  reason  to  believO; 
as  a  reasonable  man,  that  he  was  in  danger  of  being  killed 
or  seriously  injured  by  the  deceased  at  the  time  he  shot  de- 
ceased, then  you  will  acquit  the  defendant."  The  jury  were 
also  told  that  even  if  they  found  that  the  deceased  was  un- 
armed, "in  the  absence  of  proof  on  the  subject  the  jury  will 
not  assume  the  fact  to  be  that  defendant  knew  the  deceased 
was  unarmed."  Appellant  does  not  complain  of  the  instruc- 
tions on  this  subject,  and  he  certainly  could  not  have  ex- 
pected any  more  favorable  to  him.  The  jury,  therefore, 
were  fully  informed  on  this  point,  and  could  not  have  acted 
under  any  misunderstanding  of  the  law  on  the  subject.  This 
contention  of  appellant,  therefore,  is  reduced  to  the  propo- 
sition that  the  evidence  did  not  warrant  the  jury  in  finding 
that  when  he  killed  the  deceased  he  was  not  actuated  by  a 
reiujunable  fear  that  deceased  was  about  to  kill  him  or  to 
St  vorely  injure  him,  and  that  for  this  reason  the  judgment 
h  lionkl  be  reversed.  But  this  proposition  is  not  mantainable. 
1 1  is  sufficient  to  say  that  the  evidence  relied  on  as  support- 
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ing  the  propoeition  is  slight  and  meager  in  the  extreme, 
and  that  there  is  no  sound  reason  for  expecting  this  court 
to  disturb  the  verdict  on  this  ground.  The  same  view  must 
prevail  as  to  the  appellant's  second  point,  namely;  That 
the  verdict  is  contrary  to  law  because  inconsistent  with  the 
court's  instruction  as  to  justifiable  homicide. 

There  is  only  one  objection  to  the  instructions  of  the  court 
to  the  jury,  and  that  is  based  upon  a  part  of  the  instruction 
as  to  good  character.  The  whole  instruction  is  as  follows: 
"The  defendant  has  introduced  evidence  before  you  tending 
to  show  his  good  character  for  peace  and  quietness.  If,  in 
the  present  case,  the  good  character  of  the  defendant  for 
these  qualities  is  proven  to  your  satisfaction,  then  such  fact 
is  to  be  kept  in  view  by  you  in  all  your  deliberations,  and 
it  is  to  be  considered  by  you  in  connection  with  the  other 
facts  in  the  case,  and  if  after  a  consideration  of  all  the  evi- 
dence in  the  case,  including  that  bearing  upon  the  good 
character  of  the  defendant,  the  jury  entertain  a  reasonable 
doubt  as  to  defendant's  guilt,  then  I  charge  you  it  is  your 
duty  to  acquit  him.  But  if  the  evidence  convinces  you 
beyond  a  reasonable  doubt  of  defendant's  guilt,  you  must 
so  find,  notwithstanding  his  good  character."  The  objec- 
tion is  to  the  last  sentence,  with  respect  to  which  counsel 
say:  "It  implies,  or  at  least  the  jury  could  infer  from  that 
language,  that  they  must  be  convinced  beyond  a  reasonable 
doubt  of  defendant's  guilt  from  the  evidence  taken  in  the 
case,  excluding  from  their  minds  the  evidence  offered  in 
reference  to  defendant's  good  character."  This  is  not  an 
admissible  interpretation  of  the  instruction.  Upon  this  point 
it  simply  told  the  jury  that  "if,  after  a  consideration  of  all 
the  evidence  in  the  case,  including  that  bearing  upon  the 
good  character  of  the  defendant,  ....  the  evidence  con- 
vinces you  beyond  a  reasonable  doubt  of  defendant's  guilt, 
you  must  so  find,  notwithstanding  his  good  character."  It 
cannot  be  distinguished  from  an  instruction  on  this  subject 
approved  in  People  v.  Smith,  59  Cal.  607,  which  conclude^s 
as  follows:  "But  if,  after  a  full  consideration  of  all  the  evi- 
dence adduced,  the  jury  believe  the  defendant  to  be  guilty 
of  any  degree  of  crime,  they  should  so  find,  notwithstanding 
the  proof  of  good  character." 

Appellant  contends  that  the  judgment  should  be  reversed 
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because  the  court  erred  in  sustaining  an  objection  to  the  fol- 
lowing question  asked  of  one  of  his  witnesses:  "Do  you 
know  of  Mrs.  Mitchell  putting  a  Christmas  present  on  the 
tree  for  John  Sheehan,  and  he  one  for  Mrs.  Mitchell?"  and 
also  that  the  court  erred  in  sustaining  objections  to  the  two 
following  questions  asked  of  another  witness :  **Did  the  fact 
of  John  Sheehan's  attentions  to  your  wife  become  common 
talk  and  scandal,  and  come  to  your  ears  in  that  way?"  and, 
'*Did  it  come  to  your  ears  from  many,  or  any^  sources  that 
John  Sheehan  was  paying  attentions  to  your  wife  after  that 
time  and  visiting  her?"  Considering  the  circumstances  of 
this  case  and  the  character  of  the  defense,  these  questions^ 
were  irrelevant  and  hearsay,  and  the  objections  to  them 
were  properly  sustained.  It  may  be  remarked,  however, 
that  it  was  abundantly  shown  that  appellant  was  jealous  of 
the  deceased,  and  that  a  great  deal  of  evidence  was  intro- 
duced, without  objection,  which  tended  in  a  much  greater 
degree  than  answera  to  the  questions  ruled  out  would  have 
tended  to  show  that  there  was  some  foundation  for  the  jeal- 
ousy. The  appellant,  therefore,  had  the  benefit  of  whatever 
advantage  might  accrue  to  him  by  presenting  to  the  jury  the 
real  or  supposed  wrong  which  the  deceased  had  done  him  in 
his  domestic  relations. 

As  to  the  point  of  newly  discovered  evidence,  it  is  enough 
to  say  that  the  showing  is  not  sufficient  to  warrant  us  in 
holding  that  the  trial  court  abused  its  discretion  in  not 
granting  a  new  trial  on  that  ground.  (See  People  v.  De- 
masters,  109  Cal.  608.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  Ilenshaw,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  Har- 
rison, J.,  and  Beatty,  C.  J.,  concurred. 
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[S.  F.  No.  2201.    Department  One.— September  1,  1900.] 

S.  EPHRAIM,  Appellant,  v.  PACIFIC  BANK  et  al.,  Re- 

spondents. 

RscEn-ER — Compensation  from  Fund— Exceptions  to  Rule — Per- 
sonal Liability  of  Parties. — As  a  general  rule,  the  compensation 
of  a  receiver  is  primarily  a  charge  upon  the  fund  in  his  possession, 
and  is  to  be  paid  out  of  that  fund;  but  if  he  has  gained  the  pos- 
session of  the  fund  through  an  irregular,  unauthorized  appointment, 
or  if  the  property  taken  is  determined  to  belong  to  third  parties, 
and  is  taken  nom  his  pos^e^tsion  by  paramount  authority,  or  if  the 
fund  is  from  any  cause  insufficient  for  his  remuneration,  he  must 
look  for  his  compensation  to  the  party  or  parties  at  whose  instance 
he  was  appointed,  and  is  entitled  to  hold  them  personally  liable  for 
the  unpaid  portion  of  the  amount  of  compensation  fixed  by  the 
court. 

Id. — ^Receivership  or  Property  SLnxjEcr  to  Mobtqagb — Surplus — Loss 
OF  Title — Insufficiency  of  Fund. — A  receiver  of  property  subject 
to  a  mortgage  in  favor  of  one  not  &  party  to  the  action  holds 
it  subject  to  any  judgment  which  may  be  rendered  in  an  action  to 
foreclose  the  mortgage;  and  the  right  of  the  receiver  attaches  only 
to  the  surplus,  if  there  be  any  arising  from  the  sale  of  the  prop- 
erty. If  there  is  no  surplus,  and  the  title  is  lost  as  the  result  of 
the  foreclosure,  there  is  a  total  insufficiency  of  the  fund,  which 
authorizes  the  receiver  to  look  for  bis  compensation  to  the  parties 
at  whose  instance  he  was  appointed. 

Id. — Order  Settling  Receiver's  Account — Expression  or  Liabiutt — 
Dismissal  by  Plaintiffs — ^Action  by  Receiver. — ^It  is  not  neces- 
sary that  the  order  settling  the  receiver's  account  should  deter- 
mine or  express  what  party  la  personally  liable  to  him  for  the  ex- 
pense and  compensation  allowed  therein;  and  where  the  prop- 
erty possessed  by  the  receiver  was  lost  as  the  result  of  the  fore- 
closure of  a  mortgage,  and  the  action  in  which  he  was  appointed  was 
thereafter  dismissed  by  the  plaintiffs  at  whose  instance  he  was  ap- 
pointed, so  that  no  personal  judgment  could  be  rendered  against 
them  in  favor  of  the  receiver,  he  may,  after  the  settlement  of  his 
aocouni,  maintain  an  action  against  them. 

Id. — ^Pleading — Liability  or  Other  Parties — ^MATrm  or  Defense — 
Judgment  Upon  Demurrer. — If  the  plaintiffs  sued  by  the  receiver 
would  claim  that  the  defendants  in  the  original  action  were  liable 
to  the  receiver  as  well  as  themselves,  it  is  matter  of  defense  to  be 
pleaded  by  them.  Where  a  demurrer  to  the  complaint  was  sus- 
tained without  any  plea  of  nonjoinder  of  parties,  and  final  judg- 
ment was  passed  upon,  the  question  is  not  presented. 
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Id.— ADMI88I0K— COHFULflOBT     SUBRBNDCB  OF  POSSESSION  BT  BiCKIVEB— 

Bight  or  AonoH. — ^Tbe  general  demurrer  sdmittod  the  fact  al- 
leged that  the  reoeiTer  'Vas  obliged  to  and  did  turn  over  the  poe- 
eeseion  of  the  property  to  said  porchaeer"  under  the  foreclosure 
sale;  and  it  cannot  be  urged  under  the  complaint  that  bj  surrender- 
ing poeses8i<m  instead  of  retaining  it  to  enforce  his  claim  the  re- 
ceiver lost  his  right  of  action. 

Id. — ^AonoH  AoAmsr  Ihsolvent  Bank— Jomniai  or  Tbcbteks. — ^The 
trustees  and  directors  of  an  insolTent  bank  are  properly  joined 
as  parties  codefendant  with  the  bank  in  an  action  by  a  receiver  to 
recover  the  compensation  fixed  by  the  court  in  a  former  action, 
where  the  complaint  of  the  receiver  alleges  that  he  was  appointed 
upon  the  petition  of  the  plaintiffs  in  the  former  action  by  the  in- 
solvent bank  and  others,  and  that  it  was  commenced  by  the  par- 
ties who  were  settling  the  affairs  of  the  bank  in  liquidation,  and 
that  the  defendants  other  than  the  bank  are  the  trustees  and  direc- 
tors of  the  corporation  defendant,  and  as  such  have  the  custody 
and  control  of  its  funds  and  asseta. 

Id. — Construction  or  Pleading — Bank  Com missionkh's  Act — Bequest 
OF  Tbustbbs  and  Dirkctobs  fob  Affointmknt. — ^^rhe  complaint  of 
the  receiver  is  to  be  construed  in  the  light  of  the  provisions  of  the 
bank  commissioners'  act,  and  as  averring  in  effect  that  he  was  ap- 
pointed at  the  instance  and  request  of  the  trustees  and  directors 
codefendants,  as  well  as  of  the  bank  defendant. 

Id.— PuBPOSB  OF  Joinder  of  Trustees. — ^Under  the  facts  alleged  the 
trustees  of  the  insovent  bank  were  properly  joined  as  trustees,  not 
only  that  they  may  defend  the  funds  of  the  bank  against  any  un- 
just claim,  but  also  that  it  may  be  determined  whether  the  claim 
of  the  plaintiff  is  a  preferred  claim,  and  chargeable  against  the 
funds  of  the  bank  in  their  custody. 

Id. — Statute  of  Limitations — Settlement  of  Account — Appeal. — 
The  statute  of  limitations  against  the  action  of  the  receiver  to  re- 
cover his  compensation  did  not  begin  to  run  until  his  account  was 
settled  and  allowed;  and  for  the  time  during  which  an  appeal 
from  the  order  of  allowance  was  pending,  the  running  of  the  stat- 
ute was  suspended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Everett  Ball,  for  Appellant. 

E.  D.  Sawyer,  and  Roger  Johnson,  for  Respondents. 

HARRISON,  J. — In  an  action  pending  in  the  superior 
court  of  Madera  county,  wherein  the  defendants  herein  were 


Sept.  1900.]         Ephraim  v.  Pacific  Banx«  591 

plaintiflFs  and  the  Madera  Fruit  and  Land  Company  et  al. 
were  defendants,  the  plaintiff  herein,  at  the  instance  of  the 
plaintiffs  in  that  action,  was  appointed  as  receiver  of  certain 
lands  and  premises  described  in  the  complaint  in  said  action, 
on  February  1, 1894,  and  thereupon  entered  upon  his  duties 
as  such  receiver.  Prior  to  the  commencement  of  this  action 
the  California  Savings  and  Loan  Society  had  commenced 
an  action  to  foreclose  a  mortgage  held  by  it  upon  the  prop- 
erty, and  on  November  26,  1894,  obtained  a  judgment  of 
foreclosure  and  sale,  under  which  the  property  was  sold  to 
it  January  9,  1895,  and  there  having  been  no  redemption, 
the  property  was  conveyed  to  it  July  17,  1895,  and  the  pos- 
session thereof  turned  over  to  it  by  the  receiver.  In  the  dis- 
charge of  his  duties  as  such  receiver  the  plaintiff  expended 
certain  moneys  in  caring  for  the  property,  and  afterward 
presented  his  account  to  the  court  for  settlement,  and  on 
October  4,  1897,  the  court  made  an  order  settling  and 
allowing  the  same.  Upon  an  appeal  taken  from  this  order 
it  was  aflSrmed  in  this  court  May  27,  1899.  On  March  6, 
1895,  after  the  judgment  and  sale  in  the  foreclosure  suit, 
the  plaintiffs  in  the  action  in  which  the  plaintiff  herein 
was  appointed  receiver  dismissed  the  suit. 

The  Pacific  Bank,  one  of  the  defendants  herein,  was  by 
an  order  of  its  board  of  directors  declared  insolvent  June 
22,  1892,  and  on  November  3,  1893,  in  an  action  brought 
in  the  superior  court  for  San  Francisco  for  that  purpose,  was 
by  said  court  declared  and  adjudged  to  be  insolvent,  and 
that  its  affairs  and  business  should  be  closed  and  liquidated. 
The  defendants  herein  other  than  the  Pacific  Bank  are  the 
trustees  and  directors  of  said  corporation,  and  as  such  have 
the  custody  and  control  of  its  funds  and  assets.  August  6, 
1898,  they  had  in  their  possession  and  imder  their  control 
enough  of  said  funds  and  assets  to  pay  the  claim  of  the 
plaintiff,  and  on  that  day  were  notified  by  him  of  his  said 
claim,  and  that  it  was  a  preferred  claim,  and  that  they 
should  retain  a  sufficient  amount  to  pay  the  same. 

To  the  complaint  setting  forth  the  foregoing  facts  the 
defendants  demurred,  and,  their  demurrer  having  been  sus- 
tained, a  judgment  was  entered  against  the  plaintiff,  from 
which  he  has  appealed. 
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It  is  urged  by  the  respondents,  in  support  of  their  demur- 
rer and  of  the  judgment  thereon,  that  inasmuch  as  the  court 
did  not  designate  the  persons  by  whom  the  expenses  of  the 
receivership  should  be  paid,  the  only  remedy  of  the  receiver 
was  to  collect  them  out  of  the  property  of  which  he  was 
I)laced  in  charge,  and  that,  having  failed  to  collect  them  in 
this  manner,  he  has  no  right  of  action  therefor  against  the 
parties  to  the  suit.  It  is  unquestionably  the  general  rule  that 
the  costs  of  a  receivership  are  primarily  a  charge  upon  the 
fund  in  his  possession,  and  are  to  be  paid  out  of  that  fund. 
But  it  is  by  no  means  the  rule  that  a  receiver  must  in  all 
cases  look  to  that  fund  for  his  reimbursement,  and  has  no 
other  remedy  if  for  any  reason  that  fund  is  not  available. 
Mr.  Beach  says  (Beach  on  Receivers,  sec.  773) :  "But  it 
may  sometimes  happen  that  a  direct  liability  is  imposed 
upon  the  parties  to  the  action,  or  upon  some  of  them,  for 
the  remuneration  of  the  receiver.  This  may  result  from 
the  irregularity  of  the  appointment,  or  from  the  insufficiency 
of  the  fund,  or  out  of  the  agreement  between  the  parties." 
And  again,  in  section  774:  "The  rule  that  the  compensa- 
tion of  a  receiver  is  a  charge  upon  the  fund  in  his  hands 
has  been  held  not  to  apply  without  qualification  to  the  case 
where  the  appointment  was  irregularly  made  and  is  va- 
cated." If  he  has  taken  property  into  his  custody  under  an 
irregular,  unauthorized  appointment^  he  must  look  for  his 
compensation  to  the  parties  at  whose  instance  he  was  ap^ 
pointed,  and  the  same  rule  applies  if  the  property  of  which 
he  takes  possession  is  determined  to  belong  to  persons  who 
are  not  parties  to  the  action,  and  is  taken  from  his  posses- 
sion by  paramount  authority.  As  to  such  property  his  ap- 
pointment as  receiver  was  unauthorized  and  conferred  upon 
him  no  right  to  charge  it  with  any  expenses.  (High  on 
Receivers,  sec.  796;  Lammon  v.  Giles,  3  Wash.  Ter.  117; 
Joslyn  V.  AtheuB  etc,  Co.,  43  Minn.  534;  Highley  v.  Deane, 
168  111.  266;  Myres  v.  Frankenthal,  55  III.  App.  390;  Heff- 
Ton  V.  Knickerbocker,  57  111.  App.  336;  Knickerbocker  v. 
McKindley  Coal  etc,  Co,,  67  111.  App.  290;  Howe  v.  Jones, 
66  Iowa,  156;  Tome  v.  King,  64  Md.  166.) 

It  appears  from  the  complaint  herein  that  at  the  time  of 
(he  appointment  of  the  plaintiflF  as  receiver  the  property  of 
which  he  was  placed  in  charge  was  subject  to  the  lien  of  a 
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prior  mortgage.  It  does  not  appear  that  this  mortgage 
was  a  party  to  the  action  in  which  he  was  appointed  receiver, 
and  it  does  appear  that  at  the  time  of  his  appointment  an 
action  was  pending  for  the  foreclosure  of  this  mortgage.  The 
receiver,  therefore,  took  the  property  subject  to  the  judg- 
ment to  be  rendered  in  that  action.  The  mortgagee  therein 
waa  entitled  to  the  full  payment  of  his  judgment  but  of  the 
proceeds  of  the  sale  thereunder,  and  the  right  of  the  re- 
ceiver attached  only  to  the  surplus.  If  there  should  be  no 
surplus,  there  was  an  "insufficiency  of  the  fund,"  which  au- 
thorized him  to  look  to  the  parties  in  the  action  for  his  re- 
muneration. In  Howe  v.  Jones,  supra,  the  receiver  was  ap- 
pointed after  judgment  in  aid  of  its  execution,  and  took  into 
his  possession  certain  notes  and  mortgages  for  collection. 
Thereafter  an  intervention  was  filed  by  certain  parties  claim- 
ing to  be  the  owners  oflhe  notes,  and  their  right  thereto 
was  established.  In  the  meantime  the  receiver  had  collected 
the  notes,  and  upon  the  settlement  of  his  account  the  trial 
court  had  authorized  him  to  retain  from  the  amount  in  his 
hands  the  costs  and  expenses  incurred  by  him  while  actiilg 
as  receiver.  Upon  appeal  this  order  was  reversed,  the  su- 
preme court  saying:  "The  receiver  is  entitled,  perhaps,  to 
be  compensated  for  his  services  and  to  be  reimbursed  for 
his  expenses,  but  for  this  he  must  look  to  the  party  at  whose 
instance  he  was  appointed."  In  Knickerbocker  v,  McKind- 
ley  Coal  etc.  Co.,  supra,  a  receiver  had  been  appointed  in  a 
suit  for  the  dissolution  of  a  partnership,  and  the  property 
of  which  he  was  placed  in  charge  was  sold  under  a  decree 
foreclosing  a  trust  deed  that  had  been  executed  prior  to  his 
appointment,  and  the  property  'turned  over  to  the  purchaser. 
In  affirming  an  order  directing  the  plaintiff  to  pay  certain 
expenses  that  had  been  incurred  bj  the  receiver  in  discharge 
of  his  duties,  the  court  said:  "While  the  estate  in  the  receiv- 
er's hands  is  the  primary  fund  out  of  which  his  proper  ex- 
penses and  compensation  are  to  be  paid,  if  the  estate  be  in- 
sufficient or  fail,  the  parties  for  whom  he  has  acted  may  be 
compelled  to  pay  the  expenses  incurred  for  their  benefit. 
In  Tome  v.  King,  9wpra,  trustees  for  second  mortgage  bond- 
holders filed  a  bill  of  foreclosure  without  making  the  first 
mortgagees  parties,  and  at  their  instance  a  receiver  was  ap- 
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pointed  who  took  possession  of  the  pr<)i)er(y  for  the  second 
mortgage  bondholders.  A  decree  was  entered  for  the  sale  <>i 
the  property  subject  to  the  first  mortgage.  The  sale  under 
this  decree  did  not  realize  enough  to  pay  the  amount  al- 
lowed by  the  court  as  compensation  to  the  receiver,  and  the 
court  made  an  order  for  the  payment  of  the  deficiency  by 
the  first  mortgage  bondholders.  This  order  was  reversed  upon 
appeal,  upon  the  ground  that  the  receiver  was  appointed 
at  the  instance  of  the  second  mortgage  bondholders,  and 
that,  as  the  sale  was  made  exclusively  for  their  benefit,  the 
holders  of  the  first  mortgage  bonds  could  not  upon  any  prin- 
ciple of  justice  or  reason  be  compelled  to  pay  the  expenses 
or  the  commis£ons  of  the  receiver,  the  court  saying:  ^^If 
the  fund  in  court  be  not  sufficient  to  afford  adequate  com- 
pensation and  indemnity  to  the  receivers,  the  parties  at 
whose  instance  they  were  put  upon  the  property  should  be 
required  to  provide  the  means  of  pajrment.^' 

It  was  not  requisite  that  the  eourt  should  determine  in  il^ 
order  settling  the  receiver's  account  who  was  liable  to  him 
for  these  expenses.  (See  Joslyn  v.  Athem  etc.  Co.,  sufyra.) 
The  plaintiffs  had  dismissed  the  suit,  and  there  was  no  action 
pending  in  which  a  judgment  could  be  rendered  against 
anyone  in  favor  of  the  receiver.  Upon  the  appeal  from  the 
order  settling  his  account  it  was  held  (Padfie  Bank  v,  Ma- 
dera Frvit  etc.  Co,,  124  Cal.  625)  that  the  dismissal  of  the 
action  did  not  discharge  him  from  his  position  as  receiver, 
or  deprive  the  court  of  jurisdiction  to  settle  his  account.  As 
the  action  in  which  he  had  been  appointed  had  been  dis- 
missed, his  remedy,  after  the  court  had  settled  his  account, 
was  to  proceed  by  action  against  the  parties  at  whose  request 
he  had  incurred  the  expenses.  {Hutchinson  v.  Hampton,  1 
Mont.  39.)  In  Cutter  v.  PoUoek,  7  N.  Dak.  631,  after  it 
had  been  held  that  the  action  in  which  the  receiver  wa^ 
appointed  could  not  be  maintained,  and  that  his  appoint- 
ment was  therefore  unauthorized,  the  court  held  that  the 
defendant  in  the  action  whose  property  had  been  taken 
by  the  receiver,  was  entitled  to  be  reimbursed  by  the  plain- 
tiff, at  whose  instance  the  appointment  had  been  made,  for 
the  costs  of  the  receivership  paid  by  him.  If  the  defeiul- 
ants  herein  would  claim  that  the  liability  for  these  expenses 
is  against  the  defendants  in  the  original  action,  as  well  as 
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themselves,  it  is  a  matter  of  defense  to  be  i)leaded  by  them. 
There  is  no  demurrer  on  the  ground  of  nonjoinder  of  parties 
defendant. 

The  suggestion  of  the  respondents  that  the  receiver  was  en- 
titled to  retain  possession  of  the  property  as  a  security  for 
the  expenses  incurred  l)y  him,  and  that  by  surrendering  it 
without  enforcing  his  claim  he  lost  his  right  of  action,  is 
sufficiently  met  by  the  allegation  in  the  complaint  that  after 
the  execution  of  the  deed  under  the  forclosure  sale  "he  was 
obliged  to  and  did  turn  over  the  possession  of  the  property 
to  said  purchaser.''  Upon  the  demurrer  the  fact  thus  alleged 
is  to  be  considered  as  admitted. 

The  plaintiff  was  authorized  to  include  as  defendants 
herein  the  defendants  other  than  the  Pacific  Bank.  The  bank 
had  been  adjudged  to  be  insolvent  under  the  provisions  of  the 
bank  commissioners'  act,  and  was  in  liquidation.  Under  the 
provisions  of  that  act  no  attachment  or  execution  could  be 
levied  upon  any  property  of  the  corporation,  and  the  bank 
was  enjoined  from  the  prosecution  of  any  further  business 
except  in  liquidation,  and  while  it  is  in  process  of  liquida- 
tion the  directors,  under  the  provisions  of  the  same  act,  are 
permitted  to  continue  the  management  of  its  affairs  under 
the  direction  of  the  bank  commissioners.  The  complaint  al- 
leges that  the  plaintiff  herein  was  appointed  receiver  upon  the 
petition  of  the  plaintiffs  in  the  action  against  the  Madera 
Fruit  and  Land  Company  and  that  that  action  was  com- 
menced by  the  parties  who  were  settling  the  affairs  of  the 
bank  in  liquidation,  and  that  the  defendants  other  than  the 
bank  are  the  trustees  and  directors  of  the  corporation  defend- 
ant herein.  In  view  of  the  provisions  of  the  bank  commis- 
sioners' act,  this  is  equivalent  to  an  averment  that  he  wa.s 
appointed  at  the  instance  of  these  defendants,  as  well  as  of 
the  bank.  It  is  further  alleged  in  the  complaint  "that  said 
defendants  other  than  said  corporation  defendant  are  the 
trustees  and  directors  of  said  corporation  defendant,  and  as 
such  have  the  custody  and  control  of  its  funds  and  assets." 
Under  these  facts  the  trusteas  were  properly  made  defendants 
in  the  action,  not  only  that  they  might  protect  the  funds  of 
the  bank  in  their  hands  against  any  unjust  claim  that  might 
be  asserted  against  it,  but  also  that  it  might  be  determined 
whether  the  plaintiff's  claim  is  a  preferred  claim,  and  that 
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whatever  claim  he  may  establiflh  in  his  favor  should  be 
charged  against  the  funds  of  the  bank  in  their  custody. 

The  statute  of  limitations  would  not  begin  to  run  against 
the  plaintiff's  claim  until  his  account  had  been  settled  and  al- 
l(;wed,  and  the  time  during  which  the  appeal  from  the  order 
of  allowance  was  pending  would  suspend  the  running  of  the 
statute. 

The  judgment  is  reversed,  and  the  superior  court  is  direct- 
ed to  enter  an  order  overruling  the  demurrers  and  giving  to 
(he  defendants  a  suitable  time  to  answer  the  complaint. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 
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DAVID  E.  GRIFFITH,  Appellant,  v.  M.  LEWIN,  Adminis- 
trator of  the  Estate  of  John  M.  Hughes,  Deceased,  Re- 
spondent. 

Estates  or  Deceased  Psbsons — Vebifigation  of  Claims. — A  subetan- 
tial  compliance  with  the  requirements  of  the  statute  respecting 
the  verification  of  claims  against  estate  of  deceased  persons  is  suf- 
ficient. 

Id. — Recitals  o»  Indebtedness  in  Affidavit. — Where  a  claim  against 
the  estate  of  a  deceased  person  contains  a  copy  of  the  promissory 
note  on  which  it  is  founded,  and  states  that  no  part  thereof  has 
been  paid,  except  a  specified  amount,  and  that  a  specified  balance 
is  due  for  principal  and  interest  to  a  given  date,  an  affidavit  there- 
to reciting  that  such  balance  is  justly  due  to  the  claimant  up  to 
such  date,  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  the  same  to  the  knowl- 
edge of  the  affiant,  is  a  sufficient  compliance  with  the  statute,  al- 
though the  date  of  the  verification  is  subsequent  to  the  date  to 
which  such  balance  referred. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  county.     E.  P,  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Jones  &  O'Donnell,  and  Graves  &  Graves,  for  Appellant. 

F.  A.  Dorn,  and  S.  M.  Swinnerton,  for  Respondent. 

COOPER,  C— This  action  was  brought  to  recover  $879.90 
balance  due  on  a  promissory  note  made  by  defendant's  intes- 
tate. Upon  the  first  trial  the  court  below  found  that  the  note 
had  been  fully  paid,  and  ordered  judgment  for  defendant. 
This  judgment  was  reversed  here  upon  the  ground  that  the 
evidence  was  insufficient  to  sustain  the  finding,  and  the  cause 
was  remanded  for  a  new  trial.  {Griffith  v.  Lewin,  125  Cal. 
618.)  Upon  a  retrial  the  court  found  that  the  note  has  not 
been  paid,  and  that  all  the  allegations  of  the  amended  com- 
I)laiiit  are  true,  except  the  allegation  that  the  claim  upon  the 
promissory  note  was  properly  presented  to  the  administrator. 
In  regard  to  the  claim  the  court  found  that  it  was  presented, 
giving  a  correct  copy  thereof  in  the  findings,  but  as  a  conclu- 
sion of  law  found  that  such  claim  was  insufficient  in  this,  that 
it  was  not  properly  verified.  Judgment  was  accordingly  en- 
tered for  the  defendant,  and  this  appeal  is  from  the  judgment 
upon  the  judgment-roll.  The  sole  question  to  be  determined 
U  the  sufficiency  of  the  affidavit  to  the  claim  presented  to 
defendant.  In  the  finding,  after  setting  forth  a  literal  copy  of 
the  claim,  the  court  finds  that  the  verification  was  as  follows: 
'^State  of  California,  | 

V     8S, 

County  of  Contra  Costa.         j 

"David  E.  Griffith,  being  duly  sworn,  deposes  and  says  that 
he  is  the  creditor  whose  foregoing  claim  is  herewith  presented 
to  the  administrator  of  the  estate  of  said  deceased;  that  the 
amount  of  said  claim,  to  wit,  the  sum  of  $849.20,  eight  and 
and  forty-nine  20-100,  is  justly  due  to  the  said  claimant,  up  to 
Dec.  22,  1895;  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  these  are  no  offsets  to  the 
same  to  the  knowledge  of  said  affiant. 

"DAVID  E.  GRIFFITH. 

"Subscribed  and  sworn  to  before  me,  this  4th  day  of  Janu- 
ary, A.  D.  1896. 
"  [Seal]  SAMUEL  BROWN, 

"Notary  Public,  County  of  Contra  Costa." 
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We  think  the  affidavit  was  sufficient.  A  substantial  com- 
pliance with  the  statute  is  all  that  is  required.  {HaU  v.  Svr 
perior  Court,  69  Cal.  79;  Davis  v.  Browning,  91  Cal.  604; 
Warren  v,  McOill,  103  OaL  155;  Landis  v.  Woodman,  126 
Cal.  455.) 

It  is  admitted  that  the  affidavit  follows  the  words  of  the 
statute,  except  that  the  words  "up  to  Dec.  22,  1895,"  are 
added  after  the  statement  that  $849.20  is  justly  due  to  said 
claimant.  It  is  claimed  that  the  words  have  the  effect  of  mak- 
ing the  affidavit  state  that  $849.20  was  due  December  22, 
1895,  and  that  it  does  not  state  that  anything  was  due  Jan- 
uary 4,  1896,  when  the  affidavit  was  made.  There  is  no 
njerit  in  this  contention.  The  claim  contains  a  copy  of  the 
promissory  note,  and  states  that  no  part  thereof  has  been 
paid,  except  $671.75.  That  the  principal  and  interest  due 
up  to  December  22, 1895,  is  $849.20.  The  words  "up  to  Dec. 
22, 1895,"  evidently  refer  to  the  computation  in  the  body  of 
the  claim.  The  language  of  the  verification  is  in  the  present 
tense— that  the  sum  "is  justly  due"  and  "that  there  are  no 
offsets  to  the  same  to  the  knowledge  of  said  affiant." 

The  judgment  should  be  reversed  and  the  cause  remanded 
to  the  court  below,  with  directions  to  enter  judgment  upon 
the  findings  in  favor  of  plaintiff  for  the  amount  of  said 
claim,  and  interest  up  to  the  date  of  judgment. 

Haynes,  0.,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foreging  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded  to  the  court  below, 
with  directions  to  enter  judgment  upon  the  findings  in  favor 
of  plaintiff  for  the  amount  of  said  claim,  and  interest  up  to 
the  date  of  judgment. 

Temple,  J.,  Henahaw,  J.,  McFarland,  J. 
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BOARD  OP  EDUCATION  OF  CITY  OF  WOODLAND, 
Appellant,  v.  BOARD  OP  TRUSTEES,  etc.,  Respondent. 

Taxation— Support  op  High  Schooi/— Estimate  by  Hioh  School 
Board— Power  of  City  Trustees — Construction  of  Code. — ^Under 
Bubdivisiona  14  and  15  of  section  1670  of  the  Politieal  Code,  pro- 
viding that  the  high  school  board  shall  fumiBh  to  the  authorities, 
whose  duty  it  is  to  levy  taxes,  "an  estimate  of  the  amount  of  money 
required  for  conducting  the  school  for  the  school  year,''  and  making 
it  the  duty  of  the  board  of  trustees  of  a  city,  to  whom  the  estimate 
is  made,  to  levy  a  special  tax  "sufficient  in  amount  to  maintain  the 
high  school,"  the  power  or  discretion  is  vested  in  the  board  of  trus- 
tees as  the  taxing  body  to  determine  what  amount  will  be  sufficient 
for  the  purpose,  and  they  are  not  concluded  by  the  estimate  made 
by  the  high  school  board. 

Id. — Support  of  Common  Schools — Legislative  Power  of  Trustees — 
Municipal  Corporations  Act — Directory  Statute. — Subdivision 
8  of  section  798  of  the  municipal  corporations  act,  providing  that 
the  board  of  trustees  is  to  add  to  the  levy  of  taxes  for  city  pur- 
poses "the  amount  so  found  [by  the  board  of  education]  to  be  re- 
quired," is  to  be  construed  as  directory  only,  and  as  not  restricting 
the  legislative  functions  of  the  board  of  trustees  of  the  municipality 
to  determine  the  amount  of  money  to  be  raised  by  taxation  for 
school  and  other  municipal  purposes. 

Id. — Construction  op  Constitution — Maxim — Power  of  Taxation 
BY  "Corporate  Authorities." — Under  article  XI,  section  12,  of 
the  constitution  of  this  state,  providing  that  "the  legislature  shall 
have  no  power  to  impose  taxes  upon  counties,  cities,  towns,  or 
other  public  or  municipal  corporations,  or  upon  the  inhabitants 
or  property  thereof,  for  county,  city,  town,  or  other  municipal 
purposes,  but  may,  by  general  laws,  vest  in  the  corporate  author- 
ities thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
poses,'' the  words  "corporate  authorities  thereof"  are  to  be  con- 
strued distributively— reddemio  singula  singulis — as  referring  to 
the  governing  body  of  each  of  the  several  municipalities  and  quasi 
municipalities  referred  to  in  the  section,  and  as  importing  the 
legislative  department  of  the  municipality  only,  in  which  is  in- 
tended to  be  vested  the  l^slative  power  of  taxation  for  all  muni- 
cipal purposes. 

jd. — School  Districts — Classes  Distinguished— Quasi  Municipali- 
ties Under  Code — Query. — Under  the  municipal  corporations  act, 
in  cities  of  the  first  five  classes,  the  educational  department  has 
no  legislative  power,  but  that  is  vested  is  the  legislative  council  or 
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board  of  trustees  of  the  city;  but  all  other  cases  are  governed  by 
the  Political  Code  under  which  the  city  territory  with  its  inhab- 
itants constitutes  a  school  district,  which  is  a  public  corporation, 
or  quasi  municipality,  governed  by  "boards  of  education,"  having 
the  same  functions  as  the  "boards  of  trustees"  of  country  school  dis- 
tricts. Whether  this  distinction  of  classes  is  constitutionally  valid 
is  a  question  suggested,  but  not  decided. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.  Matt.  P.  Johnson,  Judge  presiding  upon  hearing  of 
petition  for  mandamus  and  sustaining  demurrer  thereto.  E. 
Caddis,  Judge  rendering  final  judgment  appealed  from. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson  Grant,  for  Appellant. 

W.  A.  Anderson,  for  Respondent. 

SMITH,  C. — Application  for  writ  of  Tnandamus  requiring 
the  defendant  to  levy  taxes  for  the  support  of  the  common 
schools  of  the  Woodland  school  district,  and  for  the  support 
of  the  Woodland  high  school.  Judgment  was  rendered  for 
defendant  on  demurrer  to  the  petition,  and  plaintiff  appeals. 

Woodland  is  a  city  of  the  fifth  class,  organized  under  the 
provisions  of  chapter  VI  of  the  municipal  corporation  acts  of 
1883. 

The  Woodland  school  district — ^as  authorized  by  the  provi- 
sions of  section  795  of  the  act,  as  amended  in  1891  (Stata. 
1891,  p.  28) — ^includes  a  large  territory  outside  the  city, 
which  is  regarded  for  school  purposes  as  part  of  the  city.  The 
district  is  governed  by  the  board  of  education  of  the  city, 
whose  powers  and  duties  are  prescribed  by  section  798  of  the 
act. 

The  woodland  high  school  was  organized  in  and  for  the 
Woodland  school  district  under  the  provisions  of  section  1670 
of  the  Political  Code,  and,  under  the  seventh  subdivision  of 
the  section,  is  governed  by  the  board  of  education  of  the  city 
— constituting,  pro  hac  vice,  the  "high  school  board,^  whose 
powers  and  duties  are  prescribed  by  the  tenth  and  following 
provisions  of  the  section. 

Under  the  provisions  of  the  statutes  cited  it  is  made  tho 
duty  of  the  board  of  education  in  either  case — i.  e.,  whether 
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acting  as  such,  or  as  high  school  board — ^to  make  out  and 
present  to  the  board  of  trustees,  on  or  before  a  prescribed 
date,  an  estimate  of  the  amount  of  money  required  for  the 
schools,  or  the  high  school,  as  the  case  may  be.  Estimates 
were  accordingly  made,  both  for  common  schools  and  for 
high  school,  and  presented  to  the  defendant — ^the  amounts 
estimated  being,  for  common  schools  seven  and  one-half 
cents,  and  for  the  high  school  eighteen  cents,  on  the  one  hun- 
dred dollars.  The  actual  levy  made  by  the  board  of  trustees 
was,  for  the  former,  one-quarter  of  one  cent  on  the  one  hun* 
dred  doUai^s,  and  for  the  latter  ten  cents. 

The  question  presented  for  consideration  is,  in  each  ca^jo. 
whether  it  was  the  duty  of  the  board  of  trustees  to  levy  th»> 
whole  amount  estimated.  Two  questions  are  therefore  pre- 
sented— the  one  relating  to  the  duty  of  the  trustees  with  re- 
gard to  the  high  school,  the  other  to  its  duty  with  regard  t«» 
the  common  schools  of  the  disrict. 

The  High  School  Tax. 

The  question  with  relation  to  this  tax  turns  upon  the  con- 
struction of  subdivisions  14  and  15  of  section  1670  of  ihe 
Political  Code.  By  the  former  subdivision,  it  is  provided  it 
shall  be  the  duty  of  the  high  school  board  "to  furnish  to  the 
authorities  whose  duty  it  is  to  levy  taxes,  on  or  before  the 

first  day  of  September  [of  each  year] an  estimate  of  the 

amount  of  money  required  for  conducting  the  school  for  the 
school  year";  and,  under  subdivision  15,  on  receipt  of  the 
estimate  it  becomes  the  duty  of  the  board  of  trustees — as  tlio 
body  "whose  duty  it  is  to  levy  taxes  in  [the] school  dis- 
trict"— "to  levy  a  special  tax  upon  all  the  taxable  property 

of  said school  district sufficient  in  amount  to  main^ 

tain  the  high  school." 

The  language  here  used  is  susceptible  of  only  one  construc- 
tion. The  duty  imposed  is  to  levy  a  tax  sufficient  to  maintain 
the  school;  which  necessarily  vests  in  the  taxing  body  (in 
tliis  case  the  board  of  trustees)  the  power  or  discretion  t<> 
iletermine  what  amount  will  be  sufficient  for  the  purpose.  Ac- 
eordingly  it  was  so  held  in  People  v.  Lodi  High  School  Dist., 
124  Cal.  694. 

This  coniistniction  is  rendered  the  more  apparent  upon  com- 
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paring  the  act  with  the  act  of  March  21,  1891  (State.  1891, 
see.  4,  p.  183),  of  which  it  is  amendatory.  Under  that  act 
the  county  superintendent  of  schools  was  required  to  make 
and  certify  to  the  board  of  supervisors  an  estimate  of  the 
amount  required  for  the  high  school ;  and  it  was  made  the 
duty  of  the  board  "to  levy  such  a  rate  as  [would]  produce  the 
amount  estimated  to  Ik?  necessary  for  such  puri>ose" — "thus 
leaving  the  amount  of  the  tax  wholly  to  the  discretion  of  an 
executive  officer,  and  leaving  no  discretion  in  the  board.'' 
{McCabe  v.  Carpenter,  102  Cal.  469.)  It  was  held,  in  the 
case  cited,  that  this  was  in  conflict  with  section  1,  article  III,, 
and  section  12,  julicle  XI,  of  the  constitution,  and  therefore 
void.  Obviously — as  said  in  People  v.  Lodi  High  School 
Dist,  supra — ^the  object  of  the  code  provisions  was  "to  ob- 
viate[this]  infirmity  in  the  law  of  1891,"  and  to  make  the 
law  conform  to  the  constitution. 

Two  arguments  to  the  contrary  are,  however,  advanced 
which  are  worthy  of  consideration.  The  first  is  that,  in  sub- 
division 17  of  section  1670  of  the  Political  Code,  it  is  pro- 
vided that,  in  case  the  proper  authorities  should  fail  to  levy 
the  tax  as  provided  in  subdivision  15,  "it  shall  be  the  duty  of 
the  county  auditor  to  make  such  levy,  and  add  it  to  the  tax- 
roll  of  said  city. . . .  [or]  school  district."  The  term  "levy," 
it  is  contended,  as  used  here — and  consequently  as  used  in 
subdivision  15 — must  be  construed  as  referring  only  "to  the 
ministerial  acts  necessary  to  be  performed  in  assessing  and 
collecting  taxes,  and  not  to  the  legislative  determination  of 
the  amount  to  be  raised."  Otherwise,  it  must  Joe  .admitted,  on 
the  authority  of  McCabe  v.  Carpenter,  supra,  the  power  con- 
ferred upon  the  auditor  would  be  unconstitutional.  But  the 
language  used  in  subdivision  15  is  too  clear  to  be  construed 
otherwise  than  as  vesting  in  the  board  of  trustees  the  power 
to  determine  the  sufficiency  of  the  tax  required;  and,  if  the 
term  "levy"  is  to  be  construed  in  the  same  sense  in  both 
sections,  it  must  be  inferred  that  it  was  the  intention  of  sub- 
division 17  to  confer  upon  the  auditor  the  same  function. 

Again,  it  is  urged  that  from  the  peculiar  nature  of  tho 
school  district  in  this  case — as  organized  under  section  795  of 
the  municipal  corporations  act   (Stats.  1891,  p.  28)— tho 
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function  of  levying  the  tax  cannot  constitutionally  be  vested 
in  the  board  of  trustees.  For  it  is  a  cardinal  principle  "that 
taxes  are  a  grant  of  the  people  who  are  taxed,  and  the  grant 
must  be  made  by  the  immediate  representatives  of  the  people" 
(Cooley  on  Taxation,  41)  ;  and  here  the  people  of  the  part  of 
the  district  lying  outside  the  city  have  no  part  in  the  election 
of  the  trustees,  and  hence  are  not  represented  by  them.  This 
objection,  it  is  argued,  does  not  lie  to  the  board  of  education, 
whose  members  are  elected  by  the  people  of  the  whole  district, 
and  which  could,  therefore,  be  vested  with  the  power  of  tax- 
ation. But  here-~even  if  it  be  admitted  that  such  power 
could  be  conferred  on  the  board  of  education — there  is  noth- 
ing in  the  act  to  indicate  such  an  intention  on  the  part  of  the 
legislature ;  but,  on  the  contrary,  the  power  is  ea^ressly  con- 
ferred on  the  board  of  trustees.  There  is,  therefore,  no  room 
for  inference  from  the  objection  urged  to  the  constitutional- 
ity of  the  act  as  thus  construed.  Nor  is  it  necessary  for  as  to 
determine  the  question  of  constitutionality;  as  so  far  as  the 
plaintiff's  case  is  concerned,  the  result  must  be  the  same, 
however  that  question  may  be  determined. 

The  Common  School  Tax. 

The  remaining  question  in  the  case  relates  to  the  duty  of 
the  board  of  trustees  as  to  the  levy  of  the  tax  for  the  support 
of  the  common  schools  of  the  Woodland  school  district. 

On  this  point  it  is  contended  that,  by  subdivision  8  of  sec- 
tion 798  of  the  municipal  corporations  act,  the  function  of 
determining  the  amount  of  the  tax  to  be  imposed  is  vested  in 
the  board  of  education,  and  that  the  function  of  the  board 
of  trustees  is  simply  the  ministerial  one  of  adding  to  "the 

amounts  to  be  assessed  and  collected  for  city  purposes 

the  amount  so  found  [by  the  board  of  education]  to  be  re- 
quired." 

The  same  question  substantially  was  presented  in  the  case 
of  Board  of  Education  etc.  v.  Board  of  Trustees,  96  Oal.  42  ; 
and  it  was  there  determined  that  "the  language  of  the  stat- 
ute," in  a  provision  substantially  the  same  as  the  provision 
here  involved,  "although  imperative  in  terms,  must  be  re- 
garded as  directory  rather  than  mandatory/'  and  "that  it  was 
not  intended  to  take  from  the  board  of  trustees  the  power  or 
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right  of  determining  the  amount  of  money  that  should  be 
raised  by  taxation  for  school  purposes  in  any  one  year."  There 
are  some  circumstances  peculiar  to  that  case  that  are  alluded 
to  in  the  decision  as  confinnatory  of  the  conclusion  reached, 
but  the  grounds  of  the  decision  were  in  effect  that  the  board 
of  trustees,  being  "the  legislative  department  of  the  city 
government,"  and  as  such  having  the  "general  charge  of  the 
welfare  of  the  city,"  was  to  be  deemed  to  have  the  exclusive 
right  of  determining  the  amount  of  money  to  be  raised  by 
taxation  for  school  and  other  numicipal  purposes ;  and  these 
grounds  are  equally  applicable  to  the  case  at  bar. 

Here,  indeed,  the  case  is  stronger.  The  Sacramento  case 
involved  the  construction  of  statutes  antedating  the  constitu- 
tion of  1879,  but  the  present  case  must  be  governed  by  the 
provisions  of  that  instrument,  if  any  there  be  that  apply  to 
it.  One  of  these,  I  think,  strongly  confirms  the  reasoning 
of  the  court  in  that  case.  By  article  XI,  section  12,  the  legis- 
lature is  forbidden  "to  impose  taxes  upon  counties,  cities,  etc., 
or  other  public  or  municipal  corporations, ....  but  may,  by 
general  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes."  These 
provisions  apply  to  all  kinds  of  "public  or  municipal  corpora- 
tions," or,  we  may  say,  to  all  municipalities  and  gucwi  mu- 
nicipalities. These  differ  greatly  in  their  organization.  In 
aoiuGy  as  in  cities  generally,  the  pow  ers  of  the  government  are 
distributed — as  in  the  state  government  (Const.,  art.  Ill) — 
into  separate  departments;  in  others,  all  the  powers  of  the 
nmnicipality  are  vested  in  one  body — as,  e.  g.,  in  the 
board  of  supervisors  of  a  county,  the  board  of  trustees  of  a 
school  district,  etc.  In  the  latter  case  the  board  of  supervisors 
or  board  of  trustees,  or  other  governing  body,  constitutes  the 
"corporate  authorities"  of  the  municipality,  in  which  may  be 
vested  the  power  to  impose  taxes;  in  the  former,  "reading  the 
provise  distributively — reddendo  singula  singulis'^ — ithe  ex- 
pression "corporate  authorities"  must  be  construed  as  refer- 
ring to  the  "legislative  department"  of  the  municipality  only. 
{Wells,  Fargo  &  Co.  v.  Board  of  Equalization,  56  Cal.  198.) 
Accordingly  this  was  the  view  of  the  constitution  in  McCabe 
V.  Carpenter,  supra — the  argument  being  that,  "since  the 
power  to  levy  a  tax  is  purely  legislative,  it  would  seem  to 
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follow  that  the  power  cannot  be  vested  in  any  other  author- 
ity of  the  local  corporation  than  the  body  in  which  is  vested 
[its]  legislative  power." 

In  cities  of  the  first  five  claaseS;  organized  under  the 
municipal  corporations  act,  there  is  a  fourth  department  en- 
titled the  "educational  department,"  the  functions  pertaining 
to  which  are  vested  in  the  "boards  of  education."  (Municipal 
Corporations  Act,  sees.  247,  410,  570,  670,  795.)  But  the 
powers  of  these  boards  cannot  be  supposed  to  include  legisla- 
tive powers  for  these,  in  cities  of  the  first  four  classes,  are 
vested — ^without  limitation  or  exception — in  the  "munici- 
pal," or  "city,"  or  "common  council,"  and  in  cities  of  the 
fifth  class,  in  the  "board  of  trustees."  These  constitute,  respec- 
tively, the  "legislative  departments"  of  the  cities  organized 
under  the  act;  and  in  them  is  vested,  not  only  the  general 
power  of  legislation,  but  the  power  of  levying  taxes  for  all 
municipal  purposes.  (Municipal  Corporations  Act,  sees.  40 
et  Sep.,  319  et  seq.,  520,  524,  620,  640,  760,  764.)  Hence  the 
board  of  education  of  such  a  city  must  be  regarded  as  a  purely 
executive  or  administrative  body,  and  therefore  as  incapable 
of  exercising  the  power  of  "imposing  taxes."  But  to  construe 
the  language  of  subdivision  8,  section  798  (and  similar  pro- 
visions), of  the  act  as  mandatory  would  be  to  vest  in  the 
board  the  taxing,  which  is  part  of  the  legislative  power,  which 
obviously  was  not  intended.  The  language  used  must  there- 
fore be  held — as  in  the  Sacramento  case — to  be  directory 
only. 

This  conclusion,  it  will  be  observed,  relates  only  to  cities  of 
the  classes  specified,  organized  under  the  municipal  corpora- 
tions act.  It  must  not  be  extended,  therefore,  in  its  applica- 
tion, beyond  such  cities  and  other  cities  similarly  organized. 
In  this  regard  cities  are  to  be  divided  into  two  classes,  name- 
ly, those  governed  by  the  provisions  of  the  Political  Code,  es- 
tablishing a  system  of  common  school  (Pol.  Code,  c.  Ill,  tit. 
Ill,  pt.  Ill),  and  those  of  the  first  five  classes  organized  under 
the  municipal  corporations  act,  or  under  special  charters  con- 
taining similar  organic  provisions. 

Under  the  code  system  the  city  territory,  with  its  inhabi- 
tants, constitutes  a  mere  "school  district"  (Pol.  Code,  sees. 
1576  et  seq.),  and  hence  is  a  corporate  body  or  quasi  munici- 
I)ality,  distinct  from  the  municipal  corporation  or  city,  and 
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in  no  way  different  from  the  country  district  in  nature  or 
function.  {Hughes  v.  Ewing,  93  Cal.  414;  McCabe  v.  Car- 
penter, mpra,)  Such  districts  are  indeed  governed  by  'Ixmrds 
of  education,"  instead  of  the  *1x)ard8  of  trustt^os"  of  the  coun- 
try districts  (Pol.  Code,  sees.  1593  et  seq.,  1616,  1617) ;  but 
tlie  former  expression  "is  but  another  tenn  for"  the  latter, 
and  the  difforonce  is  but  in  name.  (Kennedy  v.  Miller,  97 
Cal.  4l\4.)  Both  classes  of  board.s  and  both  classes  of  school 
districts  derive  their  corporate  existence  and  functions  ex- 
clusively from  the  provisions  of  the  Political  Code  cited. 
Hence,  as  held  in  Hughes  v.  Ewing,  supra,  the  power  of  im- 
posing taxes  for  school  purposes  may,  without  constitutional 
objection,  be  vested  in  the  electors  of  the  school  district,  or, 
perhaps,  in  the  representative  body — ^whether  called  "board 
of  trustees"  or  "board  of  education." 

But  with  the  other  class  of  cities  it  is  different  These,  too, 
are  sometimes  said  to  constitute  "school  districts"  (Municipal 
Corporations  Act,  sees.  570,  795),  and  are  governed  by 
"boards  of  education,"  but  these  terms  are  used  in  quite  a 
different  sense  from  that  given  to  them  in  the  Political  Code. 
For  here — as  we  have  seen — the  "school  district"  is  no  longer 
a  separate  corporate  body,  but  is  merged  in  the  city,  and  the 
board  of  education  is  but  a  department  of  the  general  city 
government.  Otherwise,  the  subject  of  schools  would  not  be 
embraced  in  the  title  of  the  act,  which  relates  merely  to  "the 
organization,  incorporation,  and  government  of  municipal 
corporations,"  and  includes  the  school  system  of  the  city  only 
on  the  hypothesis  that  it  is  part  of  the  municipal  organiza- 
tion. On  any  other  hypothesis  the  subject  of  schools  would 
be  omitted  from  the  title,  and  the  provisions  relating  to 
schools  unconstitutional.    (Const.,  art.  IV,  sec.  24.) 

Whether  the  provisions  of  the  municipal  corporations  act, 
thus  withdrawing  cities  of  the  classes  specified  from  the  oper- 
ation of  the  general  system  of  common  schools  established 
by  the  Political  Code,  are  constitutionally  valid,  is  a  grave 
question,  but,  under  the  view  we  have  taken  of  the  case,  one 
we  need  not  consider.  {Kennedy  v.  Miller,  supra;  San  Diego 
V.  Dauer,  97  Cal.  442 ;  Kennedy  v.  Board  of  Education,  82 
Cal.  483.)  But,  assuming  the  validity  of  the  act,  it  is  at  least 
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clear — to  repeat  the  conclusion  already  arrived  at — that  Iho 
board  of  education  of  a  city  organized  under  this  act  mu^t 
be  regarded,  not  as  an  independent  municipality;  or  quasi 
municipality,  but  as  a  component  part  of  a  municipality 
of  which  the  legislative  power  is  vested  in  another  body, 
and,  therefore,  as  incapable  of  exercising  legislative  func- 
tions. We  are,  therefore,  of  the  opinion — without  passing 
on  the  question  of  the  validity  of  the  act — that  the  language 
used  in  subdivision  8,  section  798,  of  the  municipal  corpor- 
ations act  relating  to  the  board  of  trustees  must  be  regarded 
as  directory  only. 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Temple,  J.,  Henshaw,  J.,  McFarland|  J, 

Hearing  in  Bank  denied. 


[Sac.  No.  667.    Department  Two. — September  4,  1000.] 

EDWARD  T.  PUESER,  Appellant,  v.  JARVIS  E.  BAKER 
and  ELIZA  A.  BAKER,  Respondenla. 

GONTBAGT  VOB  WaTEB  FOB  IbBIOATIOM — PUCE  FEB  ACBB — OONSTBUOTION 

OF  GoNTBACT. — ^A  contract  to  supply  water  for  irrigation  at  the  rate 
of  two  dollars  per  acre  for  the  use  of  so  much  water  aa  may  be 
necessary  for  the  reclamation  and  permanent  irrigation  for  the 
annual  production  of  crops  upon  a  tract  of  one  hundred  and  sixty 
acres,  which  provides  that  if  there  is  not  a  sufficient  supply  of 
water  and  the  crops  fail  no  sum  shall  be  paid,  is  to  be  construed 
as  providing  only  for  a  price  of  two  dollars  per  acre  for  so  much 
of  the  land  as  is  irrigated,  and  not  for  the  entire  tract  without  re- 
gard to  the  extent  of  irrigation. 

Id. — Complaint  fob  Wateb  Fubnished  and  Delivebed  on  Part  of 
Tract — Finmnos — Appeal — Pbesumptions. — ^Under  a  complaint 
alleging  that  water  was  furnished  and  delivered  on  a  certain  part 
of  the  acreage  of  the  tract  at  two  dollars  per  acre,  findings  upon 
issues  joined  setting  forth  a  less  number  of  acres  upon  which  water 
WBB  furnished  and  delivered  are  conclusively  presumed  to  be  true 
upon  appeal  by  the  plaintiff  from  the  judgment  on  the  judgment- 
roll.    Upon  such  appeal  all  presumptions  arc  in  favor  of  the  judg- 
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meni,  and  it  cannot  be  presumed  that  plaintiff  was  injured  hf  the 
failure  of  the  defendants  to  irrigate  more  land  than  ia  apedfled 
in  the  findings,  or  to  use  water  upon  the  entire  tract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    Stanley  A.  Smith,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Goodwin  &  Good\i'in,  for  Api>ellant. 

E.  V.  Spencer,  and  H.  D.  &  G.  S.  Burroughs,  for  Respond- 
ents. 

COOPER,  C. — Appeal  from  judgment  on  the  judgment- 
roll.  The  action  was  brought  to  recover  of  defendants  the 
amount  due  for  water  furnished  by  plaintiff  to  defendants 
under  certain  written  contracts,  and  to  have  the  amount  de- 
clared to  be  a  lien  upon  the  lands  of  defendants.  The  plain- 
tiff recovered  judgment  and  the  amount  was  declared  to  be 
a  lien  upon  the  lands  of  defendants,  but  plaintiff  claims  that 
the  judgment  is  not  for  the  amount  due  according  to  the 
contracts,  and  hence  this  ai)peal.  Plaintiff  contends  that 
his  contract  was  to  furnish  water  for  all  defendants'  lands 
— one  hundred  and  sixty  acres — at  one  dollar  per  year  per 
acre,  while  defendants  contend  that  they  were  to  pay  only 
one  dollar  per  acre  for  the  number  of  acres  irrigated  and 
upon  which  water  was  used  by  them.  This  presents  the  only 
question  in  the  case.  The  findings  show  that  Clinton  C. 
Hutchinson  and  Benjamin  Leavitt,  on  the  twenty-fourth 
day  of  September,  1891,  entered  into  three  contracts  (which 
were  intended  to  cover  the  same  matter,  and  which  may  for 
the  purposes  of  this  case  be  treated  as  one)  with  Eliza  A. 
Bogle,  who  was  then  the  owner  of  the  land  now  owned  by 
defendants,  by  the  terms  of  which  they  were  to  furnish  said 
Bogle  "so  much  of  the  surplus  waters  of  Susan  river  as  is 
or  may  be  stored  within  the  Hutchinson  and  Leavitt  irriga- 
tion system  ....  as  may  be  necessary  for  the  reclama- 
tion of,  and  pemianent  irrigation  for,  the  annual  production 
of  crops  on  the  tract  of  land  described  ....  and  to  be 
used  only  for  the  reclamation  and  permanent  irrigation  of 

said  land  aforesaid That  the  party  of  the  second 

part  hereby  agrees  to  receive  water  annually  from  the  party 
of  the  first  part  for  the  irrigation  of  the  above-described  land 
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....  and  to  pay  therefor  ....  annually  on  the  first 
day  of  December  the  sum  of  two  dollars  per  acre  for  the 
use  of  water  on  the  above-described  land Said  wa- 
ter shall  be  used  by  the  party  of  the  second  part  for  no  other 
purpose  than  for  the  irrigation  of  said  land  and  for  domes- 
tic purposes  on  said  land  during  the  irrigation  thereof,   .    . 

.  .  nor  shall  the  party  of  the  second  part  be  required  to 
pay  any  sum  for  the  use  of  water  for  the  year  or  years  of 
crop  failure  by  reason  of  an  insufficient  supply  of  water." 
On  the  same  day  and  as  a  part  of  the  same  contract  the  said 
Hutchinson  and  Leavitt,  by  a  separate  instrument  in  writ- 
ing, set  aside  and  granted  to  said  Bogle  the  right  to  one-half 
the  water  rent  to  become  due  under  the  said  contract. 

The  plaintiff  has  succeeded  to  the  right  of  Hutchinson 
and  Leavitt,  and  defendants  have  succeeded  to  the  rights  of 
said  Bogle  under  the  contract.  We  think  the  court  below 
placed  the  correct  interpretation  upon  the  contract,  and  that 
defendants  are  bound  only  for  the  number  of  acres  upon 
which  they  used  water.  The  contract  was  for  irrigation  for 
the  annual  production  of  crops.  The  sum  of  two  dollars 
per  acre  was  to  be  paid  for  the  use  of  water  on  the  land. 
If  there  was  not  a  sufficient  supply  of  water  and  the  crops 
should  fail  no  sum  should  be  paid.  The  amount  to  be  paid 
annually  was  fixed  by  the  acre.  The  acre  was  the  unit  of 
value,  and  this  multiplied  by  the  number  of  acres  upon 
which  the  water  was  used,  would  fix  the  amount  to  become 
due  under  the  contract.  If  it  had  been  intended  to  be  a  con- 
tract for  two  dollars  per  acre  for  one  hundred  and  sixty 
acres  the  contract  would  have  said  three  hundred  and  twenty 
dollars  per  year,  or  two  dollars  per  acre  for  one  hundred  and 
sixty  acres,  but  instead  it  said  "two  dollars  per  acre  for  the 
use  of  water." 

This  was  clearly  the  interpretation  given  by  counsel  for 
plaintiff  upon  the  contract  in  drafting  their  amended  com- 
plaint, for  therein  they  allege  that  plaintiff  has  "furnished 
and  delivered  water  to  defendants  as  therein  agreed  upon  all 
that  portion  of  said  land  lying  east  and  north  of  plaintiff's 
main  canal,  and  amounting  to  one  hundred  and  thirty-seven 
and  sixty  one-hundredths  acres,"  and  the  prayer  of  the  com- 
plaint is  for  two  dollars  per  acre  for  one  hundred  and  thirty- 
CXXIX.  Cal. — 39 
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seven  and  sixty  one-hiindredths  acres.  But  regardless  of 
the  interpretation  of  the  contract  this  judgment  would  have 
to  be  affirmed.  The  court  found  that  plaintiff,  "during  the 
years  1893,  1894,  1895,  and  1896,  and  whenever  required 
by  defendants  so  to  do,  furnished  them  water  to  sufficiently 
and  thoroughly  irrigate  all  the  said  land  which  they  had 
under  cultivation,  and  for  which  they  required  water.  That 
during  the  year  1893  defendants  used  water  upon  twenty 
three  (23)  acres  of  said  land;  during  the  year  1894  upon 
thirty-three  (33)  acres  of  said  land;  during  the  year  189 
upon  forty  (40)  acres  of  said  land,  and  during  the  year 
1896  upon  sixty-four  (64)  acres  of  said  land." 

This  finding  on  this  appeal  is  conclusively  presumed  to 
be  true.  It  is  not  found  that  plaintiff  was  ready  or  willing 
to  furnish  water  for  any  more  lands  than  named  in  thir* 
finding.  Neither  is  it  alleged  nor  found  that  plaintiff  has 
been  in  any  way  damaged  by  the  failure  of  defendants  to 
use  water  upon  the  entire  one  hundred  and  sixty  acres.  It 
may  be  that  the  water  that  plaintiff  never  delivered  was  sold 
by  him  for  much  more  than  the  contract  price  to  other 
parties.  Here  all  presumptions  are  in  favor  of  the  judtr- 
ment  of  the  lower  court.  No  error  to  the  injury  of  plaintiff 
appears  from  this  record. 

We  advise  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Temple,  J.,  McFarland^  J.,  Henshaw^  J. 


IS.  p.  No.  2054.    Department  Two.— September  4,  1900.] 

WILLIAM  LOUGHER,  Respondent,  v.  A.  J.  SOTO,  Coun 
ty  Auditor  of  Contra  Costa  County,  Appellant. 

Ck>uinT  Government — Compensation  of  Constables — Change  or 
Township — Construction  of  Statute. — Subdiviaion  14  of  section 
183  of  the  County  Government  Act,  providing  for  salariefl  in  addi- 
tion to  fees  of  constables  in  townships  numbered  1  to  10  in  counties 
of  the  twenty-sixth  class,  is  to  [ye  construed  as  referring  only  to 
a  subsisting  system  of  ten  townships  so  numbered,  and  not  as  ap- 
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plying  to  any  part  of  a  changed  system  of  sixteen  townships,  not- 
withstanding a  portion  of  the  new  townships  may  bear  the  same 
number  and  cover  the  same  territory  as  before. 

Id.— Constitutional  Law — Spbcial  LBGiSLAXioir— Mandamus. — Such 
provision  for  the  salaries  of  constables  is  special  legislation,  in 
contravention  of  the  constitution,  in  not  providing  for  all  of  the 
townships  and  officers  of  any  changed  system,  whether  it  be  con- 
strued as  referring  to  those  townships  in  the  changed  system  bearing 
the  same  number  as  before  or  not.  In  either  aapect,  mandamus 
will  not  lie  to  compel  the  payment  of  a  salary  provided  for  a 
numbered  township  having  the  same  number  and  covering  the  same 
territory  in  both  systems. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  Y.  Brown,  District  Attorney,  for  Appellant. 

H.  V.  Alvarado,  for  Respondent. 

SMITH,  C. — The  case  is  a  proceeding  for  Tnandamvs  to 
the  defendant  requiring  him  to  issue  to  the  plaintiff  a  war- 
rant for  ten  dollars,  his  salary  for  the  month  of  April,  1899, 
as  constable  of  township  No.  7,  Contra  Costa  county.  The 
plaintiff  had  judgment  in  the  court  below. 

The  case  involves  the  construction  and  validity  of  section 
183,  subdivision  14  of  the  County  Government  Act  of  1897; 
which  provides  in  effect  that  the  constables  of  townships  Noe. 
1  to  10,  inclusive,  of  counties  of  the  twenty-sixth  class  (which 
includes  Contra  Costa  only)  shall  receive  as  compensation 
for  services — in  addition  to  fees,  etc.— certain  salaries;  and, 
among  others,  the  "constables  of  township  No.  7,  ten  dollars 
per  month." 

To  apprehend  the  questions  involved  it  should  be  pre- 
mised that  at  the  date  of  the  passage  of  the  act — April  1, 
1897 — there  were  in  existence  in  the  county  of  Contra  Costa 
two  systems  of  townships — the  one  in  actual  operation  but 
to  expire  with  the  terms  of  the  incumbent  officers  in  Janu- 
ary, 1897,  by  which  the  county  was  divided  in  ten  town- 
ships; the  other,  established  by  order  of  the  board  of  super- 
visors of  date  August  3,  1896,  and  to  go  into  effect  on  the 
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tcrinination  of  the  old  system,  under  whieh  there  were  sir 
teen  town^liips,  of  which  five  (including  No.  7)  corresponded 
in  name  and  territory  with  tho^o  of  the  old  system.     The 
plaintiff,  who  was  elected  at  the  general  election  of  1898, 
holds  oflice  under  the  new  system. 

It  is  claimed  by  the  appellant's  counsel  that  the  act  must 
\)e  construed  as  referring  to  the  latter  system ;  and  his  posi- 
tion is,  that  as  it  provides  for  only  ten  of  the  sixteen  town- 
ships, it  is  in  contravention  of  section  25,  subdivision  29, 
article  IV,  of  the  constitution,  which  forbids  the  enactment 
of  "local  or  special  laws  ....  affecting  the  fees  or  sal- 
ary of  any  officer."  On  the  other  hand,  it  is  contended  that 
the  act  primarily  referred  to  the  system  of  townships  in 
actual  operation  at  the  time  of  its  passage,  and  thus  in  fact 
provided  for  all  the  constables  of  the  county.  But,  accord- 
ing to  this  contention,  the  act  is  not  confined  in  its  appli- 
cation to  the  old  system,  but  applies  also  to  the  new;  and, 
without  this  proposition,  the  case  of  the  respondent,  being 
that  of  an  officer  of  the  new  system,  would  fail.  Hence, 
thus  construed,  the  act  still  remains  a  local  and  special  law, 
applying  only  to  some  of  the  townships — in  this  case  five 
out  of  sixteen — and  to  certain  of  the  constables  of  the  coun- 
ty. And  upon  some  new  division  of  the  county  by  the  super- 
visors, under  the  power  vested  in  them  by  section  25,  subdi- 
vision 2,  of  the  act,  the  case  might  become  even  worse. 

But  I  do  not  think  the  act  admits  of  either  construction. 
Section  183,  in  terms,  refers  to  the  whole  of  the  county,  and 
subdivision  14  must,  therefore,  be  so  construed.  It  follows 
that,  in  the  latter  provision,  the  reference  is  to  the  old  town- 
ship organization,  by  which  the  county  was  divided  into  ten 
townships;  and  from  the  nature  of  the  case  this  reference 
must  be  taken  to  be  exclusive.  For  the  townships  referred 
to  are  the  mere  creatures  of  the  ordinance  dividing  the  coun- 
ty into  townships,  and  existvS  only  as  parts  of  the  townships 
organization  thus  established.  Hence  the  names  of  the  town- 
ships, in  either  system,  must  be  regarded  as  correlative  terms, 
referring  to  their  signification  to  the  system,  and  different 
from  the  same  names  in  other  systems.  Hence  in  this 
case  the  townships  of  the  new  system,  though  bearing,  some 
of  them,  the  same  names,  and  in  some  cases  coincident  in 
territorial  extent,  are  other  and  different  entities  from  those 
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of  the  old.  Thus,  e.  g.,  township  No.  2  of  the  old  system, 
which  is  subdivided  into  townships  Nos.  2  and  12  of  the  new 
system,  cannot  be  regarded  as  identical  with  either;  nor  can 
township  No.  7  of  the  one  system  be  regarded  as  the  same 
as  township  No.  7  of  the  other,  though  both  bear  the  same 
name  and  cover  the  same  territory.  And  the  same  obser- 
vations will  be  true  of  any  new  township  organization  of 
the  county  by  the  board  of  supervisors  under  section  25,  sub- 
division 2,  of  the  act. 

To  confirm  this  view,  we  have  but  to  attempt  to  apply  the 
other.  If  the  provision  of  the  act  is  to  be  regarded  as  apply- 
ing to  the  new  system,  what  principle  of  indentifieation  are 
we  to  adopt  by  which  to  determine  the  townships  of  the  new 
system  that  are  to  be  taken  as  the  same  as  those  of  the  old? 
Obviously,  we  must  take  for  this  purpose  either  identity  of 
name  or  of  territory ;  that  is,  we  must  either  assume  that  the 
legislature  intended  the  provisions  of  subdivision  14,  section 
183,  of  the  act  to  apply  to  townships  Nos.  1  to  10,  inclusive, 
of  the  new  system — though  differing  in  territory — or  that  it 
intended  them  to  apply  only  to  townships  Nos.  1,  5,  7,  8,  and 
9,  which  cover  the  same  territory  as  the  townships  similarly 
numbered  in  the  old  system.  But  it  cannot  be  supposed  that 
the  legislature  intended  either  of  these  things.  For,  omitting 
other  considerations,  the  name  and  territorial  extent  of  a 
township  are — with  reference  to  the  county — purely  acci- 
dental circumstances;  and  under  some  other  system  estab- 
lished by  the  supervisors  there  might  be  no  identity  of  either. 
In  such  case  what  principle  of  identification  could  be  applied? 

We  conclude,  therefore,  that  the  act  must  be  construed  as 
referring  exclusively  to  the  old  system  of  townships,  and  as 
having  no  application  to  any  other.  Hence,  upon  the  termi- 
nation of  the  old  system  there  ceased  to  be  any  subject  to 
which  the  provision  could  apply.  So,  also,  it  must  be  held 
that  the  act,  being  confined  in  its  application  to  the  system  of 
townships  and  township  officers  existing  at  the  time  of  its 
passage,  and  making  no  provision  for  the  townships  and  offi- 
cers of  the  new  system,  or  those  of  new  systems  that  may 
hereafter  be  established,  still  remains,-  under  this  construc- 
tion, open  to  the  objection  of  being  local  and  Pi)ecial.  Nor  is 
there  any  construction  con('oival)!c  upon  wliich  it  could  bo 
otherwise  regarded. 
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Under  any  view  of  the  case,  therefore — whether 
gard  the  provision  of  the  act  in  question  as  unoonstitutdonal, 
or  as  having  no  application  to  the  new  township  organization 
— the  plaintiff's  case  mast  fail. 

We  advise  that  the  judgment  appealed  from  be  reversed 
and  the  cause  remanded,  with  instructions  to  dismiss  the  pix>- 
ceeding. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed  and  the  cause  remanded,  with 
instructions  to  dismiss  the  proceeding. 

Temple,  J.,  McFarland,  J.,  Ilenshaw,  J. 


[S.  F.  No.  18S6.    Department  Two.— September  4,  1900.1 

GEORGE  S.  WRIGHT,  Appellant,  v.  KATE  C.  PERRY 
BYRNE  and  FLORENCE  BLYTHE  HINCKLEY,  Re- 
spondents. 

GUABDIAN  AND  WaBD—NoTE  FOB  MONET  BOBBOWED  BT  PbEVIOUS  GUAB- 

WAN — NoNAPPBOVAL  OF  CouBT. — The  note  of  a  new  guardian  given 
for  money  borrowed  for  the  support  and  carf"  of  the  ward  by  a 
previous  guardian,  which  is  not  approved  by  the  court  having  juris- 
diction of  the  estate,  cannot  bind  the  w^ard.   ' 

Id. — ^NoNUABiUTY  OF  GuABDiAN — Want  OF  C0N8IDEBATION. — The  new 
guardian,  never  having  received  any  consideration  for  the  note, 
cannot  be  held  personally  liable  thereupon. 

Id. — ^Debt  FOB  SuppoBT  AND  Cabe  OF  Wabd— Pbeslmption  Against 
Payment  by  Note — Statute  of  Limitations. — The  note  cannot  be 
presumed  to  be  in  payment  of  the  original  debt  of  the  estate  ot 
the  ward  for  money  borrowed  for  the  ward's  necessary  support  and 
care.  But  where  it  appears  that  such  original  indebtedness  is 
barred  by  the  statute  of  limitations,  and  that  statute  is  pleaded 
by  the  ward,  the  debt  can  neither  sustain  an  action  against  the 
ward  upon  the  unratified  note  in  suit  nor  any  possible  recovery 
against  the  ward. 

Xd, — ^Nonbatification  OF  Note  by  Wabd. — The  ward,  not  having  re- 
reived  any  benefit  from  the  note  sued  upon,  and  never  having  been 
in  nny  manner  originally  liable  thereupon,  cannot  Ije  subject  to  an 
iiction  based  thereupon,  in  the  absence  of  proof  that  it  was  directly 
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ratified  and  agreed  to  be  paid  hj  the  ward  after  attaining  ma- 
jority. In  such  caee  it  is  not  necessary  for  the  ward  to  disavow 
liability  upon  the  note  after  attaining  majority. 

Id. — Aduibbiov  of  Pleading— Reception  of  Benefit  by  Wabd. — ^An 
admission  in  the  answer  by  failure  of  the  ward  to  deny  the  re- 
ception of  the  benefit  of  the  money  borrowed  for  the  ward's  sup- 
port during  minority,  whateyer  effect  it  might  have  in  an  action 
for  necessaries  supplied  to  the  ward,  cannot  amount  to  a  ratifi- 
cation of  the  subsequent  note  sued  upon. 

Id.— Oral  Aobebmsnt  of  Defendants. — ^An  oral  agreement  of  the  de- 
fendants that  if  recovery  should  be  had  against  both  defendants 
on  the  note  sued  upon  the  one  who  signed  it  as  guardian  would 
pay  it  does  not  show  a  ratification  of  the  note  by  the  ward. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion, 

M.  M.  Estee^  for  Appellant. 

Wilson  &  Wilson,  and  Hepburn  Wilkins,  for  Kate  0.  Perry 
Byrne,  Respondent. 

W.  H.  K  Hart,  and  A.  R.  Cotton,  for  Florence  Blythe 
Hinckley,  Respondent. 

GRAY,  C. — Plaintiff  appeals  from  a  judgment  against 
him  for  costs,  and  from  an  order  denying  him  a  new  triaL 

The  action  was  commenced  April  20,  1896,  and  is  to  re- 
cover the  amount  of  a  promissory  note  dated  November  19, 
1891,  for  four  thousand  seven  hundred  and  fifty  dollars  and 
interest.  This  note  is  signed :  "Kate  C.  Perry,  guardian  for 
the  person  and  estate  of  Florence  Blythe,  a  minor."  In  ad- 
dition to  the  usual  allegations  in  a  suit  on  a  promissory  note 
the  amended  complaint  contains  the  following: 

"That  the  said  Kate  C.  Perry  Byrne  (then  Kate  C.  Perry), 
as  guardian  of  the  person  and  estate  of  the  defendant  Flor- 
ence Blythe  Hinckley  (then  Florence  Blythe,  a  minor),  re- 
ceived and  expended  the  moneys  for  which  said  promissory 
note  was  made,  for  the  sole  use  and  benefit  of  the  naid  defend- 
ant Florence  Blythe  Hinckley  (then  Florence    Blythe,    a 
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minor) — that  is  to  say,  for  the  necessaries  of  life,  to  wit, 
house  rent,  food  and  raiment;  and  that  the  said  Florence 
Blythe  Hinckley,  upon  attaining  her  majority,  duly  ratified 
the  act  of  her  said  guardian  in  incurring  ?aid  indebtedness 
and  making  said  j)roniis-ory  note  in  the  following  manner: 
1.  By  knowingly  receiving  the  benefits  derived  from  the  ex- 
penditure of  the  moneys  for  which  said  promissory  note  was 
given,  and  not  dissenting  from  or  disaffirming  the  said  act 
of  her  said  guardian  upon  arrinng  at  her  majority;  2.  By 
orally  agreeing  to  reimy  the  amount  of  money  represented  by 
said  note  and  the  said  note." 

The  complaint  also  alleges  that  the  note  was  made  and 
executed  for  a  valuable  consideration.  The  defendants  an- 
swered separately,  said  Byrne  in  effect  denying  that  the  note 
was  made  for  a  valuable  or  any  consideration,  denying  that 
she  received  or  c.\p  "iul< d  nuv  money  for  which  said  note  was 
given,  and  alleging  that  she  received  no  consideration  for 
said  note  whatever.  Said  Hinckley,  in  substance,  denies  that 
her  codefendant  had  any  authority  to  make  the  note  as 
guardian,  denies  that  she  (Hinckley)  received  any  considera- 
tion for  said  note,  and  avers  that  there  was  never  any  consid- 
eration for  any  alleged  agreement  by  her  to  repay  the  money 
represented  by  said  note  or  to  pay  said  note  or  any  part 
thereof.  Defendant  Hinckley  also  denies  all  the  allegations 
of  the  complaint  as  to  ratification,  receiving  the  benefits  of 
the  note,  and  agreeing  to  pay  the  amount  represented  thereby 
after  she  came  of  age.  On  all  these  issues  the  findings  arc 
in  accord  with  the  denials  and  affirmative  allegations  of  the 
answers. 

The  only  consideration  for  the  note  sued  on  disclosed  by 
the  evidence  is  an  indebtedness  in  the  sum  of  two  thousand 
five  hundred  dollars  and  interest  for  money  loaned  to  Perry, 
the  original  guardian  of  the  defendant  Florence  Blythe 
Hinckley,  on  or  before  the  fourth  day  of  December,  1886, 
and  certain  rent  due  on  the  Fairfax  place  w^hich,  according 
to  the  evidence,  must  have  accrued  prior  to  1887,  for,  as  we 
understand  it,  the  Perry  family  left  the  Fairfax  place  some 
time  in  1880.  The  two  thousand  five  hundred  dollars  in- 
del)tediioss  is  evidenced  by  an  exhibit  introduced  in  evidence 
and  reading  as  follows : 

*Thi^  is  (()  cerlify  that  as  guardian  of  Florence  Blythe,  a 
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minor,  I  have  received  of  M.  S.  Jeffers  and  G.  S.  Wright  the 
sum  of  twenty-five  hundred  (2,500)  dollars  on  account  of 
said  minor,  and  for  and  toward  her  support  and  care,  which 
sum  I  agree,  as  her  guardian,  to  pay  out  of  the  first  money  be- 
longing to  her  estate  coming  into  my  hands  as  such  guardian, 
or  into  the  hands  of  my  successor,  and  I  hereby  charge  her 
estate  with  said  sum,  and  I,  as  such  guardian,  also  promise 
to  pay  interest  on  said  sum  from  this  date  at  the  rate  of  ten 
per  cent  per  annum. 

"Witness  my  hand  this  4th  day  of  September,  A.  D.  1886. 

"JAMES  C.  PERRY, 
"Guardian  of  the  Person  and  Estate  of  Florence  Blythe,  a 
Minor. 

"Witness:   Wm.  H.  H.  Hart." 

There  is  no  evidence  that  the  note  in  suit  was  to  operate  as 
payment  or  extinguishment  of  the  previous  indebtedness,  but 
it  would  seem  from  the  evidence  that  the  original  indebted- 
ness is  still  in  existence  and  capable  of  being  enforced  were 
it  not  for  the  statute  of  limitations.  (Brown  v.  Oltmted,  50 
Cal.  162.)  Said  indebtedness  was  not  owing  from  defendant 
Byrne,  and  is  not  a  good  consideration  in  law  for  her  prom- 
issory note.  Byrne  received  nothing,  and  plaintiff  parted 
with  nothing  to  induce  Byrne  to  execute  the  note.  So  far, 
then,  as  defendant  Byrne  is  concerned,  certainly  the  finding 
that  she  did  not  make  the  note  for  a  valuable  or  any  consider- 
ation was  supported  by  the  evidence,  and  is  decisive  of  the 
case  as  to  her.  (Comstock  v.  Breed,  12  Cal.  286;  Leverone  v. 
Hildreth,  80  Cal.  139;  Chaffee  v.  Browne,  109  Cal.  211.) 

As  to  plaintiff's  right  of  action  against  defendant  Hinck- 
ley, it  is  clear  that  recovery  must  be  had,  if  at  all,  on  the 
theory  that  she  is  liable  on  the  note  in  suit.  This  is  so  for 
two  reasons:  1.  Because  the  complaint  is  drawn  that  way; 
and  2.  Because  a  right  of  action  against  her  on  any  other 
theory  consistent  with  the  evidence  would  be  barred  by  the 
statute  of  limitations  pleaded  in  her  answer.  She  cannot  be 
held  liable  on  the  theory  that  the  note  was  executed  by  her 
guardian,  as  guardian,  for  no  authority  from  the  probate 
court  is  shown  for  such  execution.  (Morse  v,  Hinckley,  124 
Cal.  154,  and  cai?es  therein  cited.) 
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There  is  no  evidence  to  show  that  defendant  Hinckley, 
after  reaching  her  majority,  received  anything  that  plaintiff 
parted  with  as  a  consideration  of  the  note,  or  derived  any 
benefit  therefrom.  The  case  is  equally  barren  of  evidence  that 
after  she  came  of  age  she  orally  or  otherwise  agreed  to  repay 
the  amount  of  money  represented  by  the  note.  Indeed,  there  is 
nothing  in  the  record  to  show  that  she  in  any  way  after  she 
was  eighteen  years  of  age  ratified  the  act  of  her  guardian  in 
giving  the  note.  Her  admission  in  the  answer,  by  failing  to 
deny  the  fact,  that  she  received  during  her  minority  the  ben- 
efit of  the  moneys  for  which  the  note  was  given,  does  not 
amount  to  a  ratification  of  the  note,  however  valuable  such 
an  admission  might  be  in  a  suit  brought  within  the  time  al- 
.  lowed  by  law  to  recover  for  necessaries  f  urnivshed.  Nor  is  there 
any  reference  to  the  note  or  any  other  expression  in  the  con- 
tract between  the  defendants  dated  March  12,  1892,  that 
could  be  construed  into  any  ratification  of  the  note  or  that 
can  in  any  way  make  her  liable  thereon.  Never  having  been 
bound  by  the  note  nor  liable  thereon,  it  was  not  necessary  for 
her  to  disavow  all  liability  on  it  on  coming  of  age  to  avoid 
being  held  for  its  payment.  Neither  is  there  anything  tt^ 
show  ratification  of  the  note  in  the  oral  evidence  of  agree- 
ment between  the  defendants  that  if  judgment  went  against 
them  defendant  Byrne  would  pay  the  whole  of  it.  Having  in 
view  the  fact  that  the  suit  herein  is  based  on  a  promissory 
note  and  an  alleged  ratification  thereof,  we  deem  it  unnec- 
essary to  notice  the  other  points  made  by  appellant,  many  of 
which  we  cannot  see  the  application  of  to  the  case  in  hand. 
The  findings  are  supported  by  the  evidence  and  support  the 
judgment.  There  was  no  material  error  in  the  rulings  of  the 
court  on  objections  to  evidence. 

We  advise  that  the  judgment  and  order  be  affirmed, 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J. 
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[Sac.  No.  828.     Department  Two. — September  4,  1900.] 

SAMUEL  EDMONDS,  Respondent^  v.  C.  0.  WEBB,  Appel- 
lant. 

Landlord  and  Tenant — Action  by  Lessee — Wrongful  Entry  of 
Lessor — Terms  of  Verbal  Lease — Support  of  Finding. — In  an 
action  by  a  lessee  to  recover  damages  for  a  wrongful  entry  by  the 
lessor  where  it  was  not  disputed  that  the  parties  agreed  to  a 
yerbal  lease  for  one  year  after  the  expiration  of  a  written  lease, 
and  the  defendant  testified  that  the  terms  of  the  yerbal  lease  were 
in  accordance  with  the  terms  of  the  written  lease  in  evidence,  a 
finding  in  accordance  with  the  testimony  of  the  plaintiff,  and  with 
terms  of  the  verbal  lease  set  forth  in  the  complaint  and  not  denied 
in  the  answer,  showing  a  substantial  accordance  with  the  terms 
of  the  written  lease,  with  a  variation  not  material  to  the  con- 
troversy, is  sufficiently  supported. 

Id. — Sufficiency  of  Evidence — Support  of  Order  Denying  New  Trial. 
Where  the  plaintiff  recovered  judgment  for  damages,  and  all  the 
challenged  findings  are  sufficiently  supported  by  the  testimony 
for  the  plaintiff,  and  findings  as  to  the  entry  of  the  defendant  and 
his  ouster  of  plaintiff  before  the  expiration  of  the  undisputed  verbal 
lease  and  as  to  the  amount  of  the  damages  are  not  challenged,  an 
order  denying  a  new  trial  to  the  defendant,  moved  for  on  the  ground 
of  the  insufficiency  of  the  evidence,  is  properly  supported,  and  must 
be  affirmed  upon  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Siskiyou 
County  denying  a  new  trial.  J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Warren  &  Taylor,  for  Appellant. 

L.  F.  Coburn,  James  F.  Lodge,  and  O'Neill  &  Butler,  for 
Respondent. 

COOPER,  C— This  action  was  brought  by  plaintiff  for 
the  purpose  of  recovering  two  thousand  four  hundred  dollars 
damages,  alleged  to  have  been  caused  by  the  defendant's 
wrongful  entry  upon  the  premises  described  in  the  complaint 
and  converting  the  crops  thereon  to  his  own  use.  The  prem- 
ises had  been  leased  by  defendant  to  plaintiff,  and  the  entry 
complained  of  was  during  the  continuance  of  the  lease.  The 
case  was  tried  before  the  court  without  a  jury,  findings  filed. 
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and  judgment  ordered  for  plaintiff  for  the  sum  of  nine  hun- 
dred and  seventy-three  dollars  and  fifty-two  cents.  There  is 
no  appeal  from  the  judgment.  The  defendant  made  a  mo- 
tion for  a  new  trial,  w^hich  was  denied,  and  this  appeal  is 
from  the  order  denying  defendant's  said  motion. 

The  only  contention  of  defendant's  counsel  is  the  insuffi- 
ciency of  the  evidence  to  sustain  certain  of  the  findings.  It  is 
contended  with  much  apparent  earnestness  that  finding  No. 
4  is  not  sustained  by  the  evidence.  The  finding  is  as  to  some 
of  the  covenants  of  a  verbal  lease  entered  into  between  plain- 
tiff and  defendant,  and,  among  other  matters,  it  is  found: 
"That  plaintiff  agreed  to  i)lough,  harrow^  and  otherwise  pre- 
pare said  land  for  crops  aforesaid ; ....  to  cultivate  the  same 
in  a  husbandlike  manner,  according  to  the  usual  court  of  hus- 
bandry practiced  in  the  neighborhood;  to  care  for  and  pro- 
tect said  crop  until  maturity ; ....  to  deliver  to  defendant  one- 
fourth  of  the  crops  produced  on  said  land ; also  one- 
fourth  of  the  straw  and  stubble ; to  all  of  which  defend- 
ant also  agreed." 

The  court  in  findings  1,  2,  and  3,  which  are  not  challenged, 
found  that  plaintiff  and  defendant  entered  into  a  written 
lease  in  June,  1894,  for  one  year.  That  the  said  written  lease 
contained  a  covenant  that  it  might  be  extended  at  its  expira- 
tion for  two  years  longer,  that  after  its  expiration  the  plaintiff 
coninued  to  occupy  the  premises  subject  to  its  tenns  until 
about  the  first  day  of  March,  1897,  when  the  plaintiff  and  de- 
fendant entered  into  a  verbal  lease  for  the  period  of  one  year 
from  the  first  day  of  September,  1897,  and  then  in  finding  4 
the  court  found  the  terms  of  the  lease.  The  written  lease  was 
introduced  in  evidence,  and  it  contains  substantially  the  cove- 
nants found  by  the  court  in  finding  4.  The  plaintiff  in  his 
testimony,  in  speaking  of  the  verbal  lease,  said:  "The  terms 
of  the  verbal  agreement  was  the  same  as  in  the  lease.  No 
change  only  in  the  division  of  the  pasture."  The  defendant 
testified:  "At  the  expiration  of  that  lease  [speaking  of  the 
written  lease]  he  wanted  to  continue  it  for  two  years,  and  it 
was  agreed  lliat  he  should  under  the  same  terms  and  condi- 
tions of  the  lease.  After  that  two  years  expired  he  wanted 
to  continue  for  another  year,  and  I  continued  it  for  another 
vcar  under  the  same  terms  and  conditions." 
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The  above  testimony  vSiipports  the  finding.  Not  only  does 
the  testimony  support  the  finding,  but  the  complaint,  which 
was  verified,  sets  forth  the  terms  of  the  verbal  lease  in  sub- 
stance as  found  by  the  court,  and  the  terms  as  alleged  are 
not  denied  in  the  answer.  Again  as  we  view  the  case  the  chal- 
lenged finding  is  not  material.  It  only  details  some  of  the 
covenants  of  the  verbal  lease,  none  of  wlru-li  uro  material 
here.  That  there  was  a  verbal  lease  for  one  year  is  not  disput- 
de.  That  the  defendant  entered  and  ousted  the  plaintiff  be- 
fore the  expiration  thereof  is  not  controverted.  The  material 
question,  then,  was  as  to  the  amount  of  damages  sustained 
by  the  plaintiflF.  The  court  found  as  to  the  amount  of  dam- 
ages, and  the  finding  is  not  challenged.  It  is  further  con- 
*  tended  that  the  following  portion  of  finding  numbered  5  is 
not  sustained  by  the  evidence:  "And  that  plaintiff  cared  for 
and  protected  the  same  except  when  prevented  by  the  acts 
of  defendant."  The  portion  of  the  finding  challenged  has 
reference  to  the  care  of  the  crops  by  plaintiff.  The  finding  is 
supported  by  plaintiff^s  testimony.  He  says,  in  speaking  of 
the  crop:  "I  cared  for  it  until  it  was  harvested,"  and  after 
stating  that  he  was  prepared  to  harvest  the  crop  plaintiff 
further  says :  "Webb  stopped  me  from  harvesting  it ;  sent  a 
constable  out  from  Montague  to  stop  me.  Webb  went  to  the 
field  first  to  harvest  it.    He  was  in  there  four  days  before  I 

knew  it; he  stopped  me  by  warrant  of  arrest,  and 

he  went  on  and  harvested  the  crop." 

Finding  numbered  8  is  sustained  by  the  evidence.    This 
disposes  of  all  the  challenged  findings,  and  no  other  matters 
are  discussed. 
,  The  order  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foreging  opinion  Utie  order  is 
afl&rmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[Sae.  No.  491.     In  Bank.— September  4,  1900.] 

RECLAMATION  DISTRICT  No.  108,  Respondent,  v.  W. 
H.  WEST,  AppeUant. 

Reclamation  D^stuct— Assessment  not  Pbofobtioned  to  Benefits. 
An  assessment  by  a  reclamation  district  must  be  made  in  propor- 
tion to  the  benefits  which  will  result  to  the  land  assessed  from  the 
works  upon  which  the  money  raised  thereby  is  to  be  expended.  An 
aasessment  of  all  the  redaimable  lands  of  the  district  equally  for 
the  construction  and  maintenance  of  works,  which  cannot  result 
in  the  reclamation  of  more  than  one-half  of  the  lands  of  the  dis- 
trict, is  unjust,  and  not  permissible  under  the  reclamation  law. 

Id. — ^"Benefits"  to  be  Considebed. — ^The  'niMnefltB"  which  are  to  be 
taken  into  account  by  the  commissioners  in  apportioning  the 
charge  or  assessment  are  those  benefits  only  which  sprin^^  from 
the  system  of  works  which  such  assessments  is  levied  to  conntruct 
or  maintain. 

Id.^Afpobtionment  or  Benefits  fbom  Levee— Peotection  of  Pabt  of 
District — Pbospective  Works  Elsewhere. — In  apportion! nfif  the 
benefits  to  result  from  the  construction  and  maintenance  of  a  levee 
along  a  river,  which  has  effected  the  reclamation  of  part  only  of 
the  lands  of  the  district,  prospective  benefits  to  be  derived  from  an- 
other prospective  system  of  works  necessary  to  be  constructed  else- 
where in  the  future  to  protect  the  remainder  of  the  redaimable 
lands  from  overflow  of  waters  from  the  hills  cannot  be  considered, 
notwithstanding  the  levee  system  is  beneficial,  when  taken  in  con- 
nection with  such  prospective  system  of  works,  to  reclaim  such  lands. 
[McFarland,  J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Co- 
lusa County  and  from  an  order  denying  a  new  trial.  H.  M. 
Albery,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  A.  Bridgford,  for  Appellant. 

Adams  &  Adams,  and  E.  T.  Crane,  for  Respondent. 

GRAY,  C. — This  action  was  brought  to  compel  the  defend- 
ant to  pay  assessment  No.  16,  levied  on  his  land  in  1896,  for 
reclamation  purposes.  Plaintiff  had  judgment  declaring  the 
amount  of  the  assessment  to  be  a  lien  on  said  land  ond  direct- 
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ing  that  the  same  be  sold  to  satisfy  said  lien  and  costs.  From 
this  judgment  and  from  an  order  denying  him  a  new  trial 
the  defendant  appeals. 

The  reclamation  district,  plaintiff,  was  formed  in  1870,  and 
embraces  some  seventy  thousand  acres  of  land  lying  to  the 
west  of  the  Sacramento  river  in  Yolo  and  Colusa  counties, 
and  extending  from  Knight's  Landing  up  said  river  about 
eighteen  miles  in  length,  and  of  an  average  width  of  about 
six  miles.  The  lands  of  the  district  lie  in  the  form  of  a  basin, 
and  about  all  of  them  are  subject  to  overflow,  in  the  season 
of  high  water,  from  the  Sacramento  river  on  the  eant.  The 
lower  half  of  the  district  is  generally  subject  to  inundation 
during  the  cropping  season  from  streams  having  their  sources 
in  the  mountains  to  the  west  and  northwest.  The  reclama- 
tion works  of  the  plaintiff,  as  originally  planned  and  con- 
structed, consist  of  a  levee  on  or  near  the  eastern  boundary 
of  the  district,  and  bulkheads  in  the  sloughs  where  they  con- 
nect with  the  Sacramento  river.  Said  works  along  the  river 
have  the  effect  to  protect  the  lands  of  the  district  from  the 
waters  of  that  stream,  but  there  is  no  protection  from  the 
waters  on  the  other  side,  and  no  plans  have  been  adopted  by 
the  district  to  reclaim  its  lands  from  such  waters.  Sixteen 
assessments  have  been  levied  during  the  history  of  the  district 
— all  of  them  for  the  construction  and  maintenance  of  the 
existing  system  of  works.  The  land  of  defendant  consists  of 
four  hundred  and  seventy-three  acres  lying  in  the  basin  be- 
low the  thirty-foot  contour  line,  and  is  a  part  of  the  thirty- 
five  thousand  acres  subject  to  overflow  from  the  streams  men- 
tioned as  having  their  sources  in  the  mountains  to  the  west 
and  northwest.  It  is  of  first-class  quality,  and  would  be  ex- 
ceedingly productive  if  the  water  were  kept  off;  but  owing 
to  the  fact  that  it  has  been  inundated  during  the  cropping 
season  of  almost  every  year  since  the  organization  of  the  dis- 
trict, it  has  produced  little  or  nothing.  The  findings  show, 
and  it  seems  to  be  conceded,  that  the  present  system  of  recla- 
mation works  is  inadequate  to  reclaim  the  lands  of  defendant 
or  any  other  lands  lying  below  the  thirty-foot  contour  line. 
Said  system  is  adequate,  however,  to  reclaim  all  those  lands 
that  need  reclaiming  above  said  line.  The  assessment  here 
in  controversy  was  levied  for  the  purpose  of  defraying  the 
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expense  of  repairing  and  maintaining  said  works  along  the 
Sacramento  river,  and  the  total  amount  of  said  assessment 
was  ninety  thousand  dollar?,  of  which  six  hundred  and  thir- 
ty-one dollars  and  fifty-six  cents  was  assessed  against  defend- 
ant's land.  The  evidence  shows  that  four  thousand  five 
hundred  and  ninety-seven  acres  of  land  of  the  district  were 
not  assessed  at  all,  the  reason  assigned  therefor  by  the  com- 
missioners appointed  to  assess  the  lands  being  that  a  portion 
of  it  was  so  high  that  it  needed  no  reclamation,  and  the  rest 
was  so  alkaline  in  character  as  to  be  nonproductive  and  worth- 
less under  any  and  all  circumstances.  All  the  lands  of  the 
district  other  than  said  four  thousand  five  hundred  and  nine- 
ty-seven acres  were  assessed  at  about  one  dollar  and  thirty- 
three  and  one-half  cents  per  acre,  varying  only  from  one-half 
cent  to  one  cent  per  acre,  the  lands  below  the  thirty-foot  con- 
tour line  all  being  assessed  at  the  maximum  rate.  The  fore- 
going are  the  undisputed  facts  of  the  case. 

In  this  action  the  defendant  resists  the  enforcement  of  the 
assessment  levied  against  his  land  on  the  ground,  among 
others  that  said  assessment  on  the  various  tracts  of  land 
in  the  district  was  not  fixed  in  proportion  to  the  benefits  to 
be  derived  from  the  works  upon  which  the  moneys  arising 
from  said  assessment  were  to  be  used ;  and  particularly  that 
his  own  land  is  assessed  proportionately  at  a  sum  much 
greater  than  any  benefits  they  have  derived  or  can  derive  from 
the  work  done  and  to  be  done.  Section  3456  of  the  Political 
Code  provides  that  three  commissioners  shall  be  appointed, 
and  that  they  ''must  view  and  assess  upon  the  lands  situated 
within  the  district  a  charge  proportionate  to  the  whole  ex- 
pense and  to  the  benefits  which  will  result  from  such  works, 
and  estimate  it  in  gold  and  silver  coin  of  the  United  Stat^." 

It  is  obviously  unjust  to  assess  all  the  lands  of  the  district 
equally  for  the  constructioji  and  maintenance  of  works  which 
it  is  demonstrated  can  result  in  the  reclamation  of  no  more 
than  half  of  said  lands,  and  it  was  not  intended  by  the  fram- 
ers  of  the  reclamation  law  that  any  such  thing  should  be 
done.  (Lower  Kings  River  etc,  Dist  v.  Phillips,  108  Cal.  306; 
Reclamation  Dist,  etc.  v.  Sets,  117  Cal.  164.)  The  district 
now  contends  that  the  present  works  along  the  river  will,  in 
connection  with  other  works  to  be  constructed  in  the  future 
for  the  protection  of  the  district  from  the  west  side  waters,  i^ 
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suit  in  great  benefit  to  the  lands  of  defendant,  and  it  seems  to 
have  been  upon  this  theory  that  the  commission  made  the 
assessment  so  nearly  equal  on  all  the  lands  assessed.  Prospec- 
tive benefits  from  prospective  works  are  like  prospective 
damages,  difficult  to  estimate.  But  it  is  not  difficult  to-  see 
that  such  benefits  are  not  equal  in  present  value  to  actual 
benefits,  already  in  sight,  derived,  and  to  be  derived,  from 
works  already  constructed.  The  "benefits"  which  are  to  be 
taken  into  account  by  the  commissioners  in  apportioning 
the  charge  or  assessment  are  those  benefits  only  which  spring 
from  the  system  of  works  which  such  assessment  is  levied  to 
construct  or  maintain. 

It  seems  that  the  commissioners  proceeded  upon  a  wrong 
theory  in  apportioning  the  assessment.  The  benefits  to  de- 
fendant's land,  from  the  present  system  of  works,  cannot  be 
equal  to  benefits  to  lands  which  such  works  operate  to  re- 
claim, and  which  are  shown  to  be  of  fairly  good  quality  when 
so  reclaimed.  We  therefore  say  that  the  allegation  of  the 
complaint  to  the  effect  that  the  lands  of  the  district  were 
assessed  proportionate  to  the  benefits  which  would  and  will 
result  from  the  work  of  reclamation,  and  the  finding  of  the 
truth  of  such  allegation,  is  not  supported  by  the  evidence. 

As  the  foregoing  reasons  are  decisive  of  the  case,  it  is  un- 
necessary to  consider  the  other  points  presented  by  counsel. 

We  advise  that  the  judgment  and  order  be  reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Harrison,  J.,  Henshaw,  J., 
Temple,  J.,    Van  Dyke,  J., 
Beatty,  C.  J. 

McPARLAND,  J.,  dissenting. — I  dissent.  The  main  con- 
tention of  appellant  is  that  his  land  has  been  assessed  while  it 
has  received  no  benefits.  This  contention  is  based  upon  the 
following  general  facts :  District  No.  108  is  one  of  the  largest 
reclamation  districts  in  the  state,  and  includes  about  seventy 
thousand  acres  of  land.  It  is  bounded  on  the  east  by  th«  Sac- 
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ramento  river,  and  on  the  ^est  by  the  slope  of  the  plains  up 
toward  a  range  of  hills  which  skirt  that  mh  of  the  Sacra- 
mento valley.  It  runs  north  and  south  from  Knight';5  Land- 
ing, in  Yolo  county,  on  the  south  to  the  Sycamore  slough  in 
Colusa  county.  The  district  was  organized  more  than  twenty- 
five  years  before  the  commencement  of  this  action.  The 
main  and  most  pressing  source  of  overflow  wa-^,  undoubtedly, 
the  Sacramento  river;  and  the  main  work  to  be  done  wai^  the 
leveeing  of  the  west  bank  of  the  river  and  the  filling  up  along 
the  bank  of  certain  sloughs  which  flowed  out  from  it.  All 
the  actual  work  which  had  been  done  before  the  commence- 
ment of  this  suit  was  on  and  along  the  said  west  bank  of  the 
river,  and  in  establishing  pumping  plants.  Great  difliculty 
has  been  experienced  in  maintaining  this  levee  so  as  to  pre- 
vent any  flow  of  water  from  the  river  into  the  district.  Despite 
all  efforts  to  prevent  it,  the  river  for  many  years  frequently 
broke  through  the  levee  at  places  and  inundated  the  district. 
It  was  only  a  year  or  two  before  the  commencement  of  this 
suit  that  the  levee  was  perfected  so  as  to  prevent  any  water 
flowing  out  from  the  river.  On  the  western  side  of  the  dis- 
trict there  are  creeks  and  depressions  which  are  usually  dry, 
but  which  in  the  rainy  season  frequently  carried  considerable 
water ;  but  before  the  river  levee  had  been  made  perfectly  se- 
cure it  was  supposed  that  the  water  which  flooded  the  district 
came  entirely  from  the  river,  and  that  the  water  which  came 
from  the  western  hills  was  so  absorbed  by  the  soil  which  had 
been  dried  out  during  the  long  summers  that  it  would  not 
materially  affect  any  of  the  lands  in  the  district.  But  after 
the  water  of  the  river  had  been  entirely  prevented  from  flow- 
ing out  it  was  then  discovered  that  the  water  from  the  west- 
em  hills  did  actually  flow  upon  the  land  of  respondent  and 
others,  so  as  to  make  it  unfit  for  cultivation  notwithstanding 
the  water  from  the  river  had  been  excluded.  It  is  quite  clear 
from  the  evidence  that  injury  from  the  western  waters  was 
not  known  or  anticipated  until  after  the  flow  from  the  river 
had  been  completely  stopped.  After  that  the  commissioners 
commenced  to  have  surveys  made  for  the  purpose  of  erecting 
works  to  protect  against  the  hill  waters ;  but  at  the  time  the 
assessment  here  in  question  was  levied  the  appellant's  land 
was  not  protected  from  the  said  last-mentioned  waters.    And 
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appellant  contends  that  upon  this  state  of  facts  his  lands  had 
not  been  benefited  by  the  work  therefore  done  by  the  district, 
and  that  therefore  the  asses.^ment  is  invalid.  I  do  not  think, 
however,  that  this  contention  can  be  maintained.  Of  course, 
in  a  district  like  the  one  here  in  question,  and  indeed  in  any 
district,  all  the  work  necessary  to  a  complete  reclamation  can- 
not be  done  at  once;  and,  if  no  assessment  could  be  levied 
and  enforced  until  the  reclamation  was  complete,  no  district 
could  be  maintained  or  made  to  serve  the  purposes  intended. 
The  law  contemplates  a  gradual  progression  of  the  work, 
looking  to  final  complete  protection  and  prospective  benefits 
to  be  enjoyed  after  the  reclamation  shall  have  been  perfected, 
and,  with  that  end  in  view,  provides  for  additional  assess- 
ments. Moreover,  as  there  is,  at  the  start,  more  or  less  uncer- 
tainty as  to  what  will  be  necessary  to  accomplish  the  complete 
reclamation,  it  is  provided,  not  only  that  the  original  plans 
may  be  modified,  but  that,  when  necessary,  new  and  addi- 
tional plans  may  be  adopted.  By  section  3456  of  the  Polit- 
ical Code  power  is  given  to  make  assessments  proportionate 
to  the  whole  expense  "and  to  the  benefits  which  will  result 
from  such  works'' ;  and  by  section  3454  the  board  is  given 
power  in  its  discretion,  to  modify  or  change  such  original 
plan  or  plans,  or  to  adopt  new,  supplemental,  or  additional 
plan  or  plans,  when,  in  its  judgment  the  same  shall  have 
become  necessary.  In  the  case  at  bar  the  assessment  in  ques- 
tion was  for  work  done  as  hereinbefore  stated ;  and,  in  view 
of  the  provisions  of  the  law  above  referred  to,  appellant  is  not 
in  a  position  to  deny  that  benefits  to  his  land  "will  result 
from  such  works."  We  are  not  called  upon  to  say  what  con- 
sequences would  follow  if  no  further  works  were  contem- 
plated, or  if  no  such  works  should  be  commenced  or  prose- 
cuted to  completion  within  a  reasonable  time;  such  a  condi- 
tion of  affairs  does  not  appear  here.  And  as  appellant  fre- 
quently a^ked  witnesses  if  his  lands  would  be  benefited  if  the 
works  should  stop  just  where  they  now  are,  it  was  not  error  to 
allow  respondent  to  show  the  facts,  as  above  stated,  about  the 
waters  on  the  west  line  of  the  district,  the  intention  to  con- 
struct works  to  protect  against  such  waters,  and  the  initiatory 
steps  taken  for  that  purpose. 

The  assessment  is  not  invalid  because  certain  lands  in  the 
district  were  not  assessed.     The  commissioners  found  that 
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these  were  alkalai  lands  and  of  no  value,  and  that  the  recla- 
mation works  would  be  of  no  benefit  to  them ;  and  the  evi- 
dence supports  this  conclusion.  This  matter  was  definitely 
settled  against  appellant's  contention  in  Reclamation  Dist. 
No.  3  V.  Ooldman,  65  Cal.  635,  and  Lower  Kings  River  etc, 
Dist.  V.  Phillips,  108  Cal.  306. 

I  do  not  think  that  there  are  any  other  grounds  for  revers- 
ing the  judgment,  and  think  that  it  should  be  aflSrmed. 

Rehearing  denied. 


[S.  F.  No.  1912.    In  Bank.— September  4,  1900.] 

ALMA  A.  MURRAY,  Petitioner,  v.  SUPERIOR  COURT 
OF  LOS  ANGELES  COUNTY,  Respondent. 

IlVBOLVENT  COBFOBATION — APPOINTMENT  OF   RECEIVES — JUBIBDICTIOW   OF 

Equity — Construction  or  Code. — A  court  of  equity  has  no  inher- 
ent power  to  appoint  a  receiver  of  an  insolvent  corporation  merely 
because  of  its  insolvency,  or  to  wind  up  its  affairs,  in  the  absence  of 
a  statutory  provision.  Section  565  of  the  Code  of  Civil  Procedure 
provides  only  for  the  appointment  of  a  receiver  upon  the  dissolu- 
tion of  a  corporation;  and  subdivision  5  of  section  564  of  the  same 
code  does  not  contemplate  the  appointment  of  a  receiver  of  an  in- 
solvent corporation  in  an  action  brought  merely  for  that  purpose, 
but  only  as  ancillary  to  an  action  instituted  against  the  insolvent 
corporation  by  some  one  authorized  by  law  to  commence  it. 

Id. — Receiver  op  Life  Insurance  Company — Action  by  Member — ^In- 
sufficient Showing — Want  of  Jurisdiction. — ^The  superior  court 
has  no  jurisdiction  to  appoint  a  receiver  of  a  life  insurance  com- 
pany organized  on  the  assessment  plan  under  the  act  of  1891  (Stats. 
1891,  p.  126),  and  to  take  its  assets  irom  the  control  of  its  direc- 
tors, at  suit  of  a  member  thereof,  on  the  alleged  ground  that  its 
total  liabilities  exceed  its  assets,  that  merely  one-half  of  its  assets 
are  due  on  policies  to  deceased  members,  that  the  directors  have 
transferred  outstanding  policies  to  another  company  and  have 
ceased  to  issue  policies,  and  that  salaries  and  expenses  are  wast- 
ing the  assets,  where  there  is  no  showing  of  fraud  or  mismanage- 
ment, or  that  the  corporation  has  been  dissolved,  or  has  been  ad- 
judged insolvent,  or  has  forfeited  its  right  to  do  business  under 
the  act  of  1891. 

Id.— Construction  op  Act  of  1891— Restraint  of  Insubance  Corfoba- 
TiON  FBOic  Doing  Business — Report  of  Insurangb  CoMuissioirEB 
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— ^Action  by  Attorney  General. — ^Though  it  wa«  not  the  intent  of 
the  legislature  that  corporations  organized  under  the  act  of  1891 
should  be  exempt  from  all  laws,  rules^  or  decisions  under  the  gen- 
eral laws  of  the  state,  yet  that  act  provides  a  complete  remedy 
by  which  the  corporation  may  be  restrained  from  doing  business, 
through  the  machinery  provided  in  section  10  thereof,  by  pro- 
ceedings instituted  by  the  attorney  general,  upon  an  adverse  re- 
port of  the  insurance  commissioner  after  examination  into  the  af- 
fairs of  the  corporation.  There  is  no  other  method  provided  in  the 
act  by  which  the  authority  of  the  corporation  to  do  busineas  can 
be  revoked. 

Id. — Void  Appointment  of  Rbceiveb — Prohibition — ^Apflioation  by 
Judgment  Creditor  of  Corporation. — ^A  writ  of  prohibition  will 
issue  to  restrain  the  superior  court  from  maintaining  possession 
of  the  assets  of  an  insurance  corporation  by  a  receiver  whose 
appointment  is  void,  as  being  in  excess  of  the  jurisdiction  of  the 
court,  upon  application  of  a  creditor  of  the  corporation  who  has  ob- 
tained judgment  against  it,  and  who  has  levied  an  execution  upon 
moneys,  credits,  and  personal  property   held  by  the  receiver. 

PROHIBITION  from  the  Supreme  Court  to  the  Superior 
Court  of  Los  Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  axe  stated  in  the  opinion  of  the  court. 

Richards  &  Carrier,  M.  E.  C.  Munday,  and  Del  Valle  & 
Munday,  for  Petitioner. 

D.  P.  Hatch,  Hunsaker  &  Freeman,  and  Hunsaker  &  Britt, 
for  Respondent. 

THE  COURT.— This  is  an  application  for  a  writ  of  prohi- 
bition against  the  superior  court  of  Los  Angeles  county.  The 
petitioner,  having  obtained  a  judgment  against  "The  Bank- 
ers' Alliance  of  California,"  a  corporation,  had  an  execution 
issued  thereon,  and  levied  or  attempted  to  levy  the  writ  upon 
certain  moneys,  credits,  and  personal  property  under  the  con- 
trol of  one  Washburn,  who  claims  to  be  holding  the  same  as 
receiver  in  obedience  to  the  order  of  the  superior  court  of  Los 
Angeles  county,  in  an  action  brought  by  one  Jeffries  against 
the  said  corporation  and  its  directors.  The  question  to  be 
determined  here  is  as  to  whether  the  said  superior  court  in 
said  last-named  action  exceeded  its  jurisdiction  in  the  ap- 
{)ointment  of  said  Washburn  as  receiver,  and  ordering  him  to 
take  charge  of  the  said  moneys  and  properties.    The  question 
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will  have  to  be  determined  by  an  examination  of  the  com- 
pldnt  in  said  action.    The  complaint  alleges  that  the  defend- 
ant, "The  Bankers'  Alliance  of  California,"  is  a  corporation 
organized  under  the  laws  of  the  state  of  California  for  the 
purpose  of  the  mutual  protection  of  the  members  thereof  and 
the  payment  of  stipulated  sums  of  money  to  the  members, 
and  not  for  profit,  and  it  had  no  capital  stock.    That  the 
plaintifP,  in  pursuance  of  the  by-laws  and  regulations  of  said 
corporation,  applied  for  a  i>olicy  of  insurance  upon  his  life, 
and  thereby  became  and  is  a  member  thereof.    That  the  total 
assets  of  said  corporation  is  the  sum  of  about  ninety-six  thou- 
sand dollars  and  no  more,  and  the  total  liabilities  about  one 
hundred  and  twenty  thousand  dollars,  of  which  latter  sum 
about  forty-six  thousand  seven  hundred  dollars  is  due  on  poli- 
cies which  were  issued  on  the  lives  of  members  who  have 
died.    That  the  said  corporation  through  its  board  of  trustees 
has  entered  into  an  agreement  with  the  **Chicago  Guaranty 
Fund  Life  Society  of  Chicago,"  whereby  it  has  transferred 
to  said  society  all  its  interest  in  all  policies  outstanding  and 
premiums  to  become  due  thereon.    That  it  has  ceased  to  issue 
poUcies  and  to  carry  on  the  business  and  purposes  for  which 
it  was  organized.    That  the  trustees  of  said  corporation  are 
receiving  a  salary  of  one  hundred  dollars  each  per  month, 
and  that  it  is  paying  one  hundred  and  fifty  dollars  per  month 
for  offices,  and  has  other  large  expenses.     That  unless  the 
court  interferes  and  takes  charge  of  the  assets  ^f  said  corpora- 
tion they  will  be  wasted  and  consumed  in  expenses,  and  there 
will  be  nothing  left  with  which  to  pay  death  claims  due  policy 
holders.    The  prayer  is  that  the  directors  or  trustees  be  en- 
joined from  paying  out  the  funds  of  the  corporation,  from 
interfering  with  or  transacting  the  business  thereof,  and  that 
a  receiver  be  appointed  to  take  charge  of  all  moneys  and 
properties  and  collect  all  dues,  and  that  all  creditors  present 
their  claims  to  the  receiver  to  be  by  him  adjusted  and  paid. 
The  court  made  an  order  enjoining  the  directors  from  carry- 
ing on  the  business  of  the  corporation  and  appointing  said 
Washburn  receiver,  directing  him  as  such  receiver  to  take 
charge  of  all  the  moneys,  property,  and  assets  of  the  corpora- 
tion.   We  think  the  court  did  not  have  jurisdiction,  by  virtue 
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of  the  facts  stated  in  the  complaint,  to  appoint  a  receiver. 
The  corporation  had  not  been  dissolved,  and  no  attempt  is 
made  to  have  it  dissolved.  It  was  not  sought  to  have  it  de- 
clared insolvent,  or  to  have  its  assets  distributed  among  its 
members.  The  object  and  purpose  of  the  action  was  to  take 
the  assets  and  business  from  the  directors  and  turn  them  over 
to  a  stranger.  It  is  not  sought  to  remove  the  directors  or 
either  of  them,  nor  is  there  any  allegation  of  fraud  or  miscon- 
duct as  to  them  or  either  of  them.  The  court  does  not  possess 
the  power  upon  the  facts  stated  in  said  complaint  to  take  the 
property  of  the  corporation,  in  this  case,  where  the  corpora- 
tion has  not  been  dissolved  nor  adjudged  insolvent,  and  in 
the  absence  of  any  charge  of  fraud  or  mismanagement  of  the 
persons  who  have  been  selected  by  the  corporation  to  manage 
its  business,  turn  it  over  into  the  hands  of  a  third  party.  The 
property  of  a  corporation  belongs  to  its  stockholders  or  mem- 
bers, and  the  corporation,  as  an  artificial  person,  has  the  same 
rights  as  to  its  property  and  the  control  thereof  that  an  indi- 
vidual would  have  unless  controlled  by  some  express  statutory 
declaration.  We  find  no  statute  authorizing  the  appointment 
of  a  receiver  upon  the  ground  that  (he  corporation  is  not  pros- 
perous, or  because  its  liabilities  are  greater  than  its  assets. 
The  Code  of  Civil  Procedure  contains  the  following  section : 

"Sec.  565.  Upon  the  dissolution  of  any  corporation,  the 
superior  court  of  the  county  in  which  the  corporation  carries 
on  its  business,  or  has  its  principal  place  of  business,  on  appli< 
cation  of  any  creditor  of  the  corporation,  or  of  any  stock« 
holder  or  member  thereof,  may  appoint  one  or  more  persona 
to  be  receivers  or  trustees  of  the  corporation,  to  take  charge 
of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and 
property  due  and  belonging  to  the  corporation,  and  pay  the 
outstanding  debts  thereof,  and  to  divide  the  moneys  and 
other  property  shall  remain  over  among  the  stockholders 
or  members." 

It  will  be  observed  that  the  above  section  provides  for  the 
appointment  of  a  receiver  only  "upon  dissolution  of  the  cor- 
poration." The  corporation  not  having  been  dissolved  it  is 
evident  that  the  section  does  not  authorize  the  appointment 
of  the  receiver.  It  is  said  by  Beach  in  his  work  on  ReceiverH, 
section  86:   "The  courts  have  not  the  power  to  appoint  re- 
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ceivers  to  wind  up  the  affairs  of  a  corporation  in  the  absence 
of  statutory  provisions" ;  and  again  the  same  author  says,  sec- 
tion 425 :  "Aside  from  statutory  provision  insolvency  alone  is 
not  a  sufficient  cause  for  the  appointment  of  a  receiver;  and 
mere  insolvency  will  not  warrant  the  granting  of  such  a 
drastic  remedy.  A  court  of  equity  has  not  inherent  power  to 
appoint  a  receiver  of  a  corporation  because  of  mere  insolv- 
ency  To  question  the  proposition  asserted  would  be 

to  deny  the  right  of  stockholders  and  officers  of  a  corporation 
to  manage  and  control  the  company's  affairs  under  ordinary 
circumstances.  Courts  of  equity  have  no  greater  control  over 
the  affairs  of  a  private  corporation,  when  it  becomes  insolv- 
ent, than  they  have  over  the  affairs  of  an  individual." 

It  is  provided  in  the  Code  of  Civil  Procedure,  section  56i, 
subdivision  5,  that  a  receiver  may  be  appointed  "in  the  cases 
when  a  corporation  has  been  dissolved,  or  is  insolvent  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights." 

This  court  passed  upon  the  particular  subdivision  of  said 
section  in  La  Societe  Francaise  D'Epargnes  etc.  v.  District 
Court,  53  Cal.  495,  553,  and  in  the  opinion  said :  "The  par- 
ticular subdivision,  however,  which  is  supposed  to  confer  the 
power  in  question  and  to  authorize  the  district  court  to  ap- 
point a  receiver  of  the  property  of  this  corporation,  is  the 
fifth — being  the  only  portion  of  the  statute  in  which  corpora- 
tions are  named :  *A  receiver  may  be  appointed  .  .  *  .  in  the 
cases  when  a  corporation  ....  is  insolvent.'  " 

"There  is,  of  course,  no  such  thing  as  an  action  brought 
distinctively  for  the  mere  appointment  of  a  receiver;  such  an 
appointment,  when  made,  is  ancillary  to  or  in  aid  of  the 
action  brought.  Its  purpose  is  to  preserve  the  property  pend- 
ing the  litigation,  so  that  the  relief  awarded  by  the  judgment, 
if  any,  may  be  effective.  The  authority  conferred  upon  the 
court  to  make  the  appointment  necessarily  presupposes  that 
an  action  is  pending  before  it,  instituted  by  some  one  author- 
ized by  law  to  commence  it.  But  there  is  no  statute  in  this 
state,  none  to  which  we  have  been  pointed,  which  undertakes 
to  confer  upon  a  private  person,  either  as  stockholder  or  cred- 
itor, the  right  to  maintain  an  action  to  dissolve  a  coiporation 
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upon  the  ground  that  it  is  insolvent,  or  to  obtain  relief  by 
seizing  its  property  out  of  the  hands  of  its  constituted  man- 
agement, and  placing  it  in  the  hands  of  a  receiver."  This 
construction  of  the  subdivision  was  followed  and  approved  by 
this  court  in  Bank  in  the  late  case  of  Fischer  v.  Superior 
Cov/rt,  110  Cal.  141.  (See  Neall  v.  Hill,  16  Cal.  150^ 
Fischer  v.  Superior  Court,  supra;  Havemeyer  v.  Superior 
Court,  84  Cal.  364*;  People's  Home  Sav.  Bank  v.  Superior 
Cowrt,  103  Cal.  21)  Harrison  v.  Hebbard,  101  Cal.  152.) 

It  is  claimed  that  as  the  corporation  was  organized  and 
doing  business  under  the  act  of  December  19,  1891  (Stats. 
1891,  p.  126),  entitled,  ''An  act  relating  to  health,  accident, 
and  annuity  or  endowment  insurance  on  the  assessment  plan 
and  the  conduct  of  the  business  of  such  insurance,"  that  it  is 
not  governed  by  the  general  laws  or  any  other  statute  than 
the  act  under  which  it  was  incorporated.  That  section  2  of 
the  act  provides  that  such  corporation  "shall  be  subject  only 
to  the  provisions  of  this  act."  We  do  not  think  it  was  the 
intent  of  the  legislature  that  corporations  created  under  the 
act  should  be  exempt  from  all  laws,  rules,  or  decisions  under 
the  general  laws  of  the  state.  The  clause  quoted  relates  to 
the  contracts  of  insurance,  the  deposit  with  the  state  treasurer, 
the  reserve  fund,  and  the  investment  thereof,  and  other  regu- 
lations as  to  the  management  and  business  of  such  corpora- 
tion. But  if  we  were  to  look  to  the  act  alone  it  provides  a 
complete  remedy  by  which  the  corporation  may  be  restrained 
from  doing  business.  Section  10  of  the  act  is  as  follows:  "If 
the  insurance  commissioner,  after  examination  of  the  affairs 
of  a  corporation,  shall  find  that  such  corporation  is  not  doing 
its  business  in  conformity  to  this  act,  or  that  it  is  doing  a 
fraudulent  or  unlawful  business,  or  that  it  is  not  carrying  out 
its  terms  of  contract,  or  that  it  cannot  within  three  montlis 
from  the  date  of  notice  of  default  pay  its  obligations,  he  shall 
cite  the  president,  secretary,  manager,  or  general  agent  of  said 
corporation,  or  all  of  them,  to  appear  before  him  (stating  the 
time  and  place)  to  show  cause  why  the  authority  of  such  cor- 
poration to  do  business  shall  not  be  revoked;  and,  if  they 
cannot  show  cause,  then  he  shall  report  the  facts  to  the  atto  r- 

1  76  Am.  Dec.  508. 
a  18  Am.  St.  Rep.  192. 
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ney  general  of  this  state,  who  shall  oommenoe  prooeedings  ii9 
the  proper  court  to  restrain  said  corporation  from  doing  any 
further  business." 

By  the  provisions  of  the  section  the  corporation  18  given  the 
right  to  be  heard,  before  the  insurance  commissioner,  affer 
being  notified. 

If,  in  the  opinion  of  the  commissioner,  no  cause  can  be 
shown  why  the  authority  of  the  corporation  to  do  buriness 
should  not  be  revoked,  he  shall  report  the  facts  to  the  attorney 
general,  whose  duty  it  is  to  commence  proceedings  to  restniin 
the  corporation  from  doing  business.  It  seems  to  us  that  if  the 
corporation  '*is  to  be  subject  only  to  the  provisions  of  the  act'' 
that  it  would  have  to  be  restrained  from  doing  business  by  the 
machinery  provided  in  said  section  10.  There  is  no  other 
method  provided  in  the  act  by  which  its  authority  can  be  re- 
voked. In  speaking  of  the  act  and  of  this  section  this  court 
said  in  San  Francisco  Sav.  Union  r.  Long,  123  Cal.  112. 
"The  act  contains  no  provision  in  regard  to  the  insolvency  of 
the  cori)oration,  but  in  section  10  a  procedure  is  provided  for 
revoking  its  authority  to  do  business,  when  it  is  carrying  on 
a  fraudulent  or  unlawful  business,  is  not  carrying  out  'its 
terms  of  contract,'  or  cannot  within  three  months  from  the 
notice  of  default  pay  its  obligations." 

It  is  claimed  that  the  corporation  had  become  insolvent  and 
ceased  to  do  business  at  the  time  the  receiver  was  appointed. 
Section  4  of  the  act,  after  providing  for  the  payment  of  bene- 
ficiaries, reads:  "Failure  to  make  such  payment,  within 
thirty  days  after  notice,  at  the  home  office,  by  mail,  as  pro- 
vided by  law,  or  final  judgment,  unless  waiver  is  made  by  the 
beneficiary,  shall  constitute  a  forfeiture  of  the  right  to  do 
business."  It  is  not  alleged  that  the  corporation  has,  after 
thirty  days'  notice,  failed  to  pay  any  final  judgment  The 
statement  in  the  complaint  is:  "That  a  large  amount  of 
money  is  due  upon  its  policies  issued  upon  the  lives  of  its 
policy  holders,  and  that  the  holders  thereof  are  clamorous  for 
the  amounts  due."  The  writ  of  prohibition  will  lie  in  this 
class  of  cases.  (Havemcyer  v,  Superior  Court,  supra;  State 
etc,  Co.  V.  San  Francisco,  101  Cal.  135.) 
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It  is  ordered  that  a  peremptory  writ  of  prohibition  issue  to 
the  said  superior  court  of  the  county  of  Los  Angeles  in  ac« 
cordance  with  the  prayer  of  the  petition  and  the  views  herein 
expressed. 

Behearing  denied. 

Beatty,  0.  J.,  dissented  from  the  order  denying  a  rehear- 
ing. 


[L.  A.  No.  603.    Department  Two. — September  6,  1900.] 

H,  M.  KUTCHIN  et  al.,  Appellants,  v.  JOHN  ENGEL- 
BRET, Respondent. 

Stbeet  IicPBOTEiiKiTT — GoNTBACi>— AMOUNT  OF  WoBK.— A  oontraet  for 
a  street  improvement  calling  for  lees  work  than  that  proposed  in 
the  resolution  of  intention  of  the  common  council  is  void. 

lo. — Special  Pebmits  to  Lot  Owners — RESOLiTTion  or  Intention — 
Assessment. — ^The  common  council  has  no  power,  intermediate  the 
passage  of  a  resolution  of  intention  to  order  a  particularly  de- 
scribed street  improvement  and  the  passage  of  the  resolution  order- 
ing the  work,  to  grant  special  permits  to  individual  lot  owners 
to  do  such  portions  of  the  work  as  are  adjacent  to  their  premises; 
and  if  it  does  so,  a  contract  subsequently  entered  into  to  do  the 
work  in  front  oi  the  lots  of  owners  to  whom  special  permits  had 
not  been  granted,  and  an  assessment  therefor  levied  on  such  lots 
alone,  are  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtb 

L.  L.  Boone,  for  Appellants. 

Haines  &  Ward,  for  Respondent. 

TEMPLE,  J. — This  is  an  action  to  remove  the  cloud  of  a 
street  assessment  lien  from  the  title  of  plaintiffs  to  several 
lots  in  the  city  of  San  Diego. 

June  16, 1896,  the  common  council  of  San  Diego  passed  a 
resolution  of  intention  to  order  a  described  portion  of  First 
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street  to  be  "sidewalked,"  excepting  such  portions  of  said 
First  sirvct  and  intersections  between  said  points  as  have 
already  been  sidewalked  with  concrete  or  bituminous  rock, 
laid  to  the  official  grade  and  accepted/'  and  also  to  order  the 
same  described  portion  of  the  street,  with  the  same  excep- 
tions, to  be  curbed. 

There  were  forty-eight  lots  between  the  points  indicated, 
in  front  of  twenty-eight  of  which  lots  the  work  had  been  done 
prior  to  the  resolution  of  intention.  The  work  was  ordered 
by  resolution,  paissed  December  21,  1898,  in  which  the  work 
to  be  done,  and  the  property,  were  described  in  the  same  lan- 
guage which  had  been  used  in  the  resolution  of  intention, 
but  intermediate  the  resolution  of  intention  and  the  resolu- 
tion ordering  the  work,  si>ecial  permits  were  given  to  owners 
for  sidewalking  and  curbing,  and  under  these  the  work  was 
done  on  about  one-half  the  lots,  u{>on  which  the  work  had  not 
been  done  at  the  time  the  rcvsolution  of  intention  was  passed. 
So  that  the  same  words  in  the  resolution  ordering  the  work 
would  include  only  about  one-half  the  lots  described  in  the 
resolution  of  intention. 

The  contract  entered  into  did  not  include  the  lots  in  front 
of  which  special  permits  had  boon  granted  to  owners  to  do  the 
work,  nor  are  such  lots  included  in  the  assessment.  All  these 
facts  are  set  forth  in  the  complaint,  with  other  matters,  and 
it  is  charged  that,  by  reason  of  manifest  defects,  the  assess- 
ment is  void. 

The  answer  expressly  admits  that  at  the  date  of  the  resolu- 
tion ordering  the  work  First  street  had  been  sidewalked  and 
curbed  as  alleged  in  the  complaint  in  front  of  all  the  lots  for 
which,  it  is  alleged  in  the  complaint,  special  permits  had  been 
granted,  and  that  the  contractor  did  no  work  in  front  of  said 
lots,  and  none  of  them  are  included  in  the  assessment,  but  de- 
nies for  lack  of  sufficient  knowledge  or  information  to  form 
a  belief,  that  the  work  specified  was  done  after  the  passage  of 
the  resolution  of  intention.  Upon  this  issue  the  finding  was 
for  plaintiff^s. 

Appellants  contend  that  the  resolution  ordering  the  work  is 
void  because  it  does  not  include  all  the  work  included  in  the 
resolution  of  intention.  It  does,  however,  as  already  stated, 
describe  the  work  ordered  in  the  precise  words  used  in  the 
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resolution  of  intention,  and  it  is  not,  therefore,  void  on  its 
face.  As  to  the  description,  each  resolution  must  be  regarded 
as  referring  to  conditions  existing  at  its  date,  and  it  is  famil- 
iar law  that  extrinsic  facts  may  be  proven  to  apply  to  de- 
scriptive language  to  the  objects  described. 

Respondent,  however,  says  that  if  the  board  had  the  right 
to  permit  lot  owners,  after  the  resolution  of  intention,  to  do 
the  work  in  front  of  their  respective  lots,  this  fact  will  not 
render  the  assessment  void.  If  the  board  had  no  such  power, 
then  the  resolution  ordering  the  work  must  be  construed  as 
including  them.  This  would  not  be  of  .ultimate  service  to 
respondent  if  his  position  were  sustained;  for  then  the  con- 
tract and  the  assessment  would  be  void,  because  they  would 
follow  neither  the  resolution  ordering  the  work  or  the  award, 
or,  if  they  follow  the  award  of  the  contract,  it — that  is,  the 
award — is  unauthorized. 

Evidently  the  work  which  the  council  may  order  done  is 
that  which  they  proposed  in  the  resolution  of  intention ;  and 
it  i.-^  i)rovided,  "before  passing  any  resolution  for  the  con- 
struction of  said  improvements,  plans,  and  specifications  and 
careful  estimates  of  the  costs  and  expenses  thereof  shall  be 
furnished,"  etc.  Then  notice  inviting  sealed  proposals  or 
bids  "for  doing  the  work  ordered"  must  be  given.  When  such 
bid  is  made  and  accepted  the  contract  is  virtually  made. 
(Argenti  v,  San  Francisco,  16  Cal.  255;  Dougherty  v.  Hitch- 
cock, 35  Cal.  512;  Chambers  v.  Satterlee,  40  Cal.  526.)  In 
preparing  and  executing  the  formal  contract  the  superintend- 
ent of  streets  acts  ministerially.  The  bid,  then,  is  to  do  the 
work  ordered,  and  the  contract  is  for  such  work.  The  super- 
intendent of  streets  can  only  enter  into  the  formal  contract 
already  agreed  upon.  It  seems,  therefore,  that  all  subsequent 
proceedings  are,  in  a  sense,  dependent  upon  the  resolution  of 
intention.  If  work  is  ordered  in  excess  of  the  resolution 
of  intention,  the  latter  order  may  be  void  only  as  to  the  excess, 
if  severable.  (Oafney  v.  San  Francisco,  72  Cal.  146.)  But 
if  the  contract  is  for  less  work  than  was  proposed  in  the  reso- 
lution of  intention  it  is  void.  (Dougherty  v.  Hitchcock, 
supra;  Stockton  v.  Whitmore,  50  Cal.  554;  McBean  v. 
Redick,  96  Cal,  191;  Warren  v.  Chandos,  115  Cal.  382.) 
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Counsel  for  respondent  argues  that  these  authorities  have 
no  application  to  the  present  case.  In  Dougherty  v.  Hitch- 
cock,  supra,  Stockton  v.  Whitmore,  supra,  and  McBean  t\ 
Redick,  supra,  all  the  work  called  for  in  the  resolution  of 
intention  was  not  done  or  contracted  for.  It  is  said  that  prop- 
erty owners  might  be  content  if  all  the  improvements  were 
made,  but  might  feel  that  doing  part  of  the  work  proposed 
would  bo  of  no  benefit.  Each  inhabitant  has  the  right  to  the 
use  of  all  the  streets,  and  might  well  be  content  to  contribute 
to  improvements  which  would  make  a  good  street  for  ten 
blocks,  when  he  would  not  be  at  all  benefited  if  the  improve- 
ment extends  only  through  the  block  in  which  his  property 
is  situated.  Here,  it  is  said,  the  entire  work  proposed  was 
done ;  the  only  complaint  is  that  some  of  the  work  was  done 
by  the  lot  owners  themselves,  and  not  by  a  contractor  under 
the  provisions  of  the  law.  Still  in  this  case  the  entire  im- 
provement will  be  made.  This  difference  removes  one  of  the 
arguments  by  which  these  decisions  are  supported,  but  there 
are  other  respects  in  which  the  property  owner  may  be  in- 
jured if  the  contract  does  not  include  the  entire  work  pro- 
posed. 

1.  All  frontage  is  bound  for  expenses,  including  engineer's 
estimates,  advertising,  etc.  If  a  large  improvement  is  ordered, 
these  may  amount  to  a  considerable  sum.  The  lot  owner 
might  be  willing  that  the  work  should  be  done  if  a  hundred 
lots  were  bound  to  contribute  equally  in  this  expense,  but 
might  in  reason  object  if  only  his  lot  were  bound.  Those 
who  do  the  work  in  front  of  their  lots  escape  the  assessment 
altogether.  If  the  lot  owner  knew  that  his  lot  would  be  the 
only  one  assessed,  although  the  entire  improvement  would  be 
made,  he  would  be  very  likely  to  remonstrate.  And  2.  It 
would  probably  increase  the  cost  of  the  work  to  the  lot  owner 
if  only  a  small  part  of  the  work  was  finally  to  be  done  by 
contract.  There  would  probably  be  fewer  bidders  for  a  small 
job,  and  the  cost  might  be  much  increased  to  each  lot  owner. 
And  then,  as  to  the  work  done  under  permits,  it  would  take 
away  the  lot  owner's  right  to  appeal  to  the  board  and  con- 
tend that  inferior  work  has  been  accepted  by  the  superintend- 
ent of  streets.  For  these  reasons  I  am  of  the  opinion  that  the 
present  case  is  within  the  nilc  established  by  those  cases. 
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The  contention  that  the  statute  authorizes  permits  to  be 
given  to  lot  owners  to  do  the  work  after  the  resolution  ot  in- 
tention has  been  passed^  and  before  the  resolution  ordering 
the  work,  rests  upon  the  construction  of  subdivision  10  of  sec- 
tion 7  of  the  Vrooittan  act,  as  amended  in  1889.  (Stats.  1889, 
p.  164.)  That  subdivision  first  provides  that  lot  owners  may 
grade  in  front  of  their  lots,  first  getting  permission  to  do  so, 
"but  before  said  council  has  passed  its  resolution  of  inten- 
tion." Provision  is  then  made  for  a  credit  to  such  lot  owners 
whenever  thereafter  that  street  is  graded  under  contract 
made  in  pursuance  of  law.  It  will  be  seen  that  lot  owners 
doing  grading  are  not  excepted  from  the  assessments,  but  only 
get  a  credit  for  the  work  they  have  done.  Then  follows  in  the 
same  subdivision  the  provision  here  to  be  construed,  as  fol- 
lows :  "Whenever  any  owner  or  owners  of  any  lots  and  lands 
fronting  on  any  street  shall  have  heretofore  done  or  shall 
hereafter  do  any  work  (except  grading)  on  such  streets  in 
front  of  any  block,  at  his  or  their  own  expense,  and  the  city 
council  shajl  subsequently  order  any  work  to  be  done  of 
the  same  class  in  front  of  the  same  block,  said  work  so  done 
at  the  expense  of  such  owner  or  owners  shall  be  excepted 
from  the  order  ordering  work  to  be  done,  as  provided  in  sub- 
division 11  of  this  section  of  this  act;  provided,  that  the  work 
so  done  at  the  expense  of  such  owner  or  owners  shall  be  upon 
the  official  grade  and  in  a  condition. satisfactory  to  the  street 
superintendent  at  the  time  said  order  is  passed." 

This  does  not  expressly  declare  that  lot  owners  may  do  any 
of  this  work  after  the  resolution  of  intention,  nor  is  there  a 
provision  for  any  permit  to  lot  owners  to  do  the  work.  If  the 
provision  in  regard  to  permits  applies  to  this  matter,  it  would 
seem  that  the  qualification  would  also  attach  that  it  must  be 
before  the  resolution  of  intention. 

The  general  rule  upon  this  subject  is,  admittedly,  that  the 
work  to  be  done  is  that  described  in  the  resolution  of  inten- 
tion. The  apparent  exceptions  have  been  stated.  Ordinarily, 
if  only  a  part  of  the  work  is  ordered  to  be  done  the  resolution 
is  void,  because  the  work  ordered  was  not  the  work  which  the 
council  notified  the  lot  owners  the  council  intended  to  have 
done.    (  Warren  r.  Chandos,  svpra.) 
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This  is  also  authority  for  the  proposition  that  in  such  case 
the  lot  owner  has  not  had  an  opportunity  to  he  heard  upon 
the  proposal  to  do  the  work  finally  contracted  for,  and  for 
which  he  is  assessed.  It  is  not  to  be  presumed  that  any  such 
consequence  was  intended,  and,  indeed,  tMfe  provision  is  that 
work  so  done  by  the  owner  s<hall  be  excepted  from  the  order 
ordering  work  to  be  done  as  provided  in  subdivision  11.  In 
that  subdivision  it  is  provided  that  different  kinds  of  work 
may  be  included  in  the  resolution  of  intention  in  which  any 
work  already  done  may  be  excepted,  and  that  the  lots  in 
front  of  which  the  work  has  already  been  done  shall  not  be 
included  iri  the  assessment.  The  exceptions  must  be  the  same 
in  the  two  resolutions  and  in  the  assessment. 

Under  these  views  it  is  not  necessary  to  discuss  the  other 
points  raised  by  appellant.  The  facts  appear  in  the  findings, 
or  are  conceded  in  the  pleadings,  which  show  the  invalidity  of 
the  assessment. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded with  directions  to  the  trial  court  to  enter  judgment 
for  the  plaintiflPs. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  678.    Department  Two. — September  5,  1900.] 

W.  F.  SECHRIST  et  al.,  Appellants,  v.  RIALTO  IRRIGA- 
TION  DISTRICT  et  al.,  Respondents. 

Pleading — Obdeb  Upon  Demurrer — Limited  Ruuno — ^Review  Upon 
Appeal. — The  court  cannot  limit  its  order  upon  demurrer  by  sus- 
taining it  in  part  and  overruling  it  in  part,  so  as  to  deprive  the  de- 
murrants of  the  benefit  of  any  of  the  grounds  assigned;  and  upon 
appeal  by  the  plaintiff  from  a  judgment  rendered  upon  demurrer 
to  the  complaint,  which  was  sustained  as  to  the  general  demurrer, 
and  overruled  in  other  respects,  the  ruling  made  will  be  considered 
as  an  entirety,  and  the  judgment  must  be  affirmed  if  the  demurrer 
is  well  taken  upon  any  of  the  grounds  assigned,  regardless  of  the 
reasons  assigned  by  the  court  below  for  its  order. 
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Action  to  Cancel  Bonds  of  Irrigation  District — Statute  of  Limita- 
tions— ^Demurrer  to  Complaint. — In  an  action  to  cancel  the  bonds 
of  an  irrigation  district,  where  any  part  of  the  cause  of  action 
alleged  is  not  barred  by  the  statute  of  limitations,  a  demurrer 
to  the  complaint  pleading  the  statute  is  properly  overruled.  The 
statute  does  not  begin  to  run  against  such  cause  of  action  from 
the  date  of  the  order  for  the  issuance  of  the  bonds,  nor  from  the 
date  of  a  contract  therefor,  but  only  from  the  date  of  the  delivery 
of  the  bonds  for  a  valuable  consideration,  and  as  to  any  bonds 
delivered  within  the  statute  and  bonds  not  issued  the  cause  of 
action  is  not  barred. 

Id. — Complaint  by  Taxpayers — Offer  of  Restitution  of  Considera- 
tion OF  Bonds — Maxim  of  Equity  Inapplicable. — ^A  complaint  by 
persons  who  are  land  owners  and  taxpayers  in  an  irrigation  dis- 
trict to  cancel  the  bonds  of  the  district  which  have  been  illegally 
ordered  to  be  issued,  and  who,  in  the  nature  of  the  case,  are 
unable  to  restore  the  consideration  received  by  the  district  for 
the  issuance  of  the  bonds,  need  not  aver  or  show  an  offer  of 
such  restitution  by  the  plaintiffs  or  by  the  district.  In  such  case 
the  maxim  that  "he  who  seeks  equity  must  do  equity"  is  inappli- 
cable. The  cause  of  action  is  not  one  for  rescission;  and  the 
taxpayers  are  not  required  to  do  equity  as  a  condition  of  the  re- 
lief sought. 

Id. — ^Equities  of  Bondholders — Showing  at  Trial — ^Protection 
Against  District. — If,  at  the  trial,  the  bondholders  should  show 
sufficient 'equities  against  the  district,  assuming  that  the  district 
and  its  directors  are  properly  made  defendants,  such  equities  may 
be  protected  by  the  court  while  awarding  to  the  plaintiff  the 
relief  sought. 

Id. — ^Demand  Upon  District  not  Required. — ^The  taxpayers  plaintiff 
are  not  required  to  make  any  demand  upon  the  district  to  bring 
the  action,  and  need  not  aver  such  demand  in  their  complaint. 

Id. — ^Parties — ^Irrigation  District  and  Directors. — In  order  to  se- 
cure the  relief  sought  of  restraining  the  levy  of  an  assessment  to 
pay  the  illegal  bonds  and  to  restrain  the  further  disposition  of 
unissued  bonds,  the  district  is  both  a  proper  and  a  necessary  party 
defendant;  and  its  directors  are  proper  parties  for  the  purpose 
of  reaching  and  restraining  the  corporation. 

Id. — Joinder  of  Plaintiffs. — ^The  taxpayers  plaintiff  have  a  sufficient 
joint  interest  to  be  joined  as  plaintiffs. 

Id. — Nonjoinder  of  Bondholders. — Where  the  complaint  makes  sev- 
eral individuals  and  private  corporations,  holders  of  bonds  that 
have  been  issued  by  the  district,  parties  defendant,  under  allega- 
tions that  they  have  no  equities  as  against  the  district,  a  demurrer 
for  nonjoinder  of  other  bondholders  is  properly  overruled.  The 
bondholders  are  proper,  but  not  necessary,  parties;  and  though 
no  decree  would  bind  those  not  brought  in,  the  court  may  grant 
relief  as  to  all  who  are  made  parties  to  the  action. 
CXXIX.  Cal.— 41 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frick  &  Goodcell,  for  Ai)i>ellants. 

Shirley  C.  Ward,  Gardiner,  Harris  A  Rodman,  Charios 
McFariand,  R.  H.  F.  Variel,  Curtis  &  Curtis,  Cramer  M. 
Morris,  E.  R.  Annable,  T.  C.  Chapman,  and  H.  Connor,  for 
various  Respondents. 

CHIPMAN,  C. — Action  to  have  certain  one  thousand 
bonds  of  defendant  district,  in  part  issued  and  in  part  un- 
issued, adjudged  void;  to  compel  each  of  certain  defendants 
to  disclose  the  bonds  held  by  him,  and  to  bring  them  into 
court  to  be  canceled  and  destroyed,  and  meanwhile  to  restrain 
the  transfer  of  such  bonds;  to  enjoin  the  district  from  levying 
any  assessment  to  pay  any  interest  upon  all  or  any  of  said 
bonds,  and  for  general  relief. 

Defendants  demurred  to  the  complaint  on  several  grounds. 
The  court  sustained  the  demurrers  on  the  ground  of  insuffi- 
ciency of  facts  and  overruled  them  on  all  other  grounds. 
Plaintiffs  declined  to  amend,  and  defendants  had  judgment, 
from  which  plaintiffs  appeal. 

The  plaintiffs  are  land  owners  and  taxpayers  in  the  defend- 
ant irrigation  district  and  prosecute  the  action  for  the  benefit 
of  themselves  and  all  other  taxpayers  of  the  district.  The  de- 
fendants are  the  district,  its  board  of  directors,  and  several 
individuals  and  private  corporations,  holders  of  bonds  that 
have  been  issued  by  the  district. 

Appellants  claim  that  the  bonds  are,  upon  the  facts  alleged 
in  the  amended  complaint,  absolutely  void ;  that  the  defend- 
ant holders  have  no  equities  as  against  the  district  or  the 
plaintiffs,  and,  if  they  have,  those  equities  may  be  protected 
by  proper  decree;  and  in  either  case  plaintiffs  are  entitled  to 
all  or  some  part  of  the  relief  prayed  for. 

The  demurrers  were  upon  the  grounds  of  insufficiency  of 
facts ;  that  the  action  is  barred  by  the  statute  of  limitations ; 
that  plaintiffs  have  been  guilty  of  laches  and  unreasonable 
lelay  in  bringing  the  action,  and  some  other  grounds. 


Sept.  1900.]    Sechrist  v.  Rialto  Irrigation  Dist.         643 

It  is  unnecessary  to  state  the  full  scope  of  the  very  lengthy 
complaint  in  detail.  Respondents  concede  that  the  alleged  in- 
firmities of  the  bonds  are  fatal  to  their  validity,  and  the  de- 
murrers admit  that  the  respondents  purchased  the  bonds  with 
actual  notice  of  their  invalidity.  That  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action  may  be  assumed, 
and  the  judgment  must  be  reversed  unless  some  one  of  the 
grounds  of  demurrer  can  be  sustained.  Such  as  are  now 
relied  on  by  respondent  will  have  attention. 

1.  The  effe(?t  of  the  order  was  to  overrule  the  demurrers 
in  their  entirety.  The  court  could  not  so  limit  its  order  as 
to  preclude  the  demurrants  from  their  right  to  be  heard  here 
on  any  or  all  the  grounds  stated.  The  effect  of  the  order  was 
to  give  a  reason  for  sustaining  the  demurrers,  but  this  court 
will  affirm  the  order,  if  well  taken,  on  any  ground,  regardless 
of  the  reasons  assigned  by  the  court  below.  (Wakeham  v. 
Barker,  82  Cal.  46.  See,  also,  People  v.  Central  Pac.  R.  R. 
Co.,  76  Cal.  29,  43.) 

2.  It  is  urged  that  the  action  is  barred  by  section  343  and 
subdivision  4  of  section  338  of  the  Code  of  Civil  Procedure, 
The  complaint  shows  that  the  bond  issue  was  voted  upon  by 
the  electors  of  the  district  November  15,  1890;  that  on  No- 
vember 17, 1890,  the  board  of  directors  canvassed  the  returns 
of  the  election,  and  on  that  day  passed  a  resolution  adopting 
their  form  and  ordering  that  the  bonds  issue.  On  November 
21st  the  order  was  amended  as  to  the  number  of  bonds  to  be 
issued,  and  they  were  afterward  signed,  and  all  bore  date  No- 
vember 17, 1890,  two  days  after  the  election  and  on  the  day 
the  votes  were  canvassed. 

It  is  alleged  that  on  December  10, 1890,  the  board,  without 
lawful  authority,  entered  into  a  written  contract  with  the 
Semi-Tropic  Land  and  Water  Company,  a  corporation,  by 
the  terms  of  which  said  company  agreed  to  develop  and  ob- 
tain a  continuous  flow  of  one  thousand  inches  of  water,  meas- 
ured under  a  four-inch  pressure,  from  artesian  wells  to  be 
constructed  by  said  company  upon  lands  outside  said  district, 
and  agreed  to  construct  pipe  lines  therefrom  to  the  district  in 
which  to  convey  the  water,  and  agreed  to  deed  title  to  such 
water  and  pipe  lines  and  right  of  way  to  the  district,  and  in 
consideration  therefor  the  district  agreed  to  transfer  and  de- 
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livor  to  siiid  company  all  of  .»^ai<l  Iwnds;  and  it  wa«  agreed 
that  the  water  and  pipe  line:^  and  rights  of  way  were  to  be 
aelivorcd  in  installments  from  time  to  time  as  said  water 
should  ))e  develo[)e<l  and  said  i^'ipe  lines  constructed,  and 
payment  was  to  be  made  by  a  proiK)rtionate  part  of  said 
lionds,  and  the  contract  was  to  be  wholly  jierformed  within 
two  years  after  its  date.  It  Is  alleged  that  when  this  contract 
was  made  that  the  company  w*as  not  the  owner  of  more  than 
throe  hundred  inches  of  water  flowing  from  wells  then  devel- 
oi)ed;  and  that  it  was  not  possible  by  means  of  artesian  wells 
or  othei^'ise  to  obtain  a  contiimous  flow  of  over  three  hundred 
inches  of  water  from  the  sources  of  supply  referred  to  in  the 
contract;  that  on  December  22,  1890,  the  board,  without 
authority,  entered  into  another  contract  with  the  said  com- 
pany modifying  said  contract  of  December  10,  1890,  as  to 
some  details,  but  not  as  to  its  general  sco{>e  and  purpose,  nor 
as  to  the  property  to  be  delivered  and  conveyed,  nor  as  to  the 
price  to  be  paid  therefor,  and  purporting  to  ratify  said  con- 
tract of  December  10th  as  modified,  pursuant  to  which  the 
company,  on  December  22,  1890,  deeded  to  the  district  three 
hundred  inches  of  water  together  with  a  pipe  line  conveying 
the  same  to  the  district,  and  thereupon  the  board,  without 
authority,  delivered  to  the  company  three  hundred  of  said 
bonds  of  the  par  value  of  one  hundred  and  fifty  thousand  dol- 
lars. Then  follows  a  series  of  allegations  showing  like  modifi- 
cation of  the  contract  of  December  22,  1890,  at  diflferent 
periods,  under  which  the  board  delivered  at  different  times  to 
sundry  persons  sundry  bonds,  in  consideration  of  convey- 
ances to  the  district  brought  about  by  the  company,  and  in 
consideration  of  work  and  labor  performed  by  divers  persons. 
The  complaint  shows  that  bonds  w^ere  delivered  from  time 
to  time  in  successive  years  under  the  original  contract  and  its 
several  modifications,  and  for  work  done  by  others  than  the 
company,  and  that  the  last  delivery  of  bonds  was  on  March  2, 
1897,  making  in  all  up  to  that  time  eight  hundred  and 
twenty-two  bonds,  and  leaving  still  in  the  hands  of  the  direct- 
ors when  the  suit  was  brought,  unissued  and  undisposed  of, 
one  hundred  and  seventy-eight  bonds. 
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Respondent  contends  that  because  the  bonds  were  ordered 
to  be  issued  in  November,  1890,  and  because  the  contract 
with  the  water  company  was  made  in  December,  1890,  the 
statute  of  limitations  began  to  run  in  December,  1890,  and  as 
the  suit  was  not  commenced  for  seven  years  thereafter  the 
action  is  barred  both  by  the  statute  and  by  the  laches  of 
plaintiffs. 

It  is  true  that  a  right  of  action  accrued  to  a  land  owner  and 
taxpayer  of  the  district  as  soon  as  the  first  delivery  of  bonds 
was  made  in  1890,  and  possibly  even  before,  to  restrain  the 
issue,  if  the  prior  proceedings  of  the  board  were,  as  is  admit- 
ted, illegal  and  void.  But  it  cannot  be  maintained  that  the 
bonds  were  issued  in  the  sense  of  the  statute  until  they  were 
delivered  for  a  valuable  consideration.  It  was  said  in  Brownell 
V.  Greenwich,  114  N.  Y.  518,  speaking  of  certain  bonds  in 
litigation:  "They  bear  the  date  6t  March  25,  1871,  and  are 
presumed  to  have  been  executed  at  that  time,  but  executing  is 
not  issuing,  for  they  may  be  fully  executed  but  never,  issued. 
....  The  bonds  had  no  legal  inception,  and  could  not  be- 
come valid  obligations  aside  from  any  other  question,  until 
actually  delivered  for  a  valuable  consideration.  Under  the 
circumstances,  we  think  that  the  delivery  of  the  bonds  to  the 
plaintiff  determines  the  date  when  his  bonds  were  issued.** 
The  Wright  act  provides  in  section  15  that  the  bonds  ''shall 
be  numbered  consecutively  as  issued,  and  bear  date  at  the 
time  of  their  issue" ;  and  section  16  provides  that  "the  board 
shall  sell  said  bonds  from  time  to  time,  in  such  quantities  as 
may  be  necessary  and  most  advantageous,  to  raise  money  for 
the  construction  of  said  canals  and  works,  the  acquisition  of 
said  property  and  rights,"  etc.  These  provisions  clearly  con- 
template successive  acts  which  from  time  to  time  may  require 
the  issue  of  bonds  as  the  work  progresses.  Section  42  pro- 
vides that  the  board  "shall  have  no  power  to  incur  any  debt 
or  liability  whatever,  either  in  issuing  bonds,  or  otherwise,  in 
excess  of  the  express  provision  of  this  act,"  etc.  The  statute 
of  limitations  certainly  has  not  barred  the  action  as  to  bonds 
issued  within  the  limit  of  the  statute  and  as  to  the  bonds  still 
unissued;  nor  can  we  see  how  laches  can  be  a."5sertcd  in  failing 
sooner  to  bring  the  action  as  to  these  bonds,  at  least  so  far  a- 
should  be  determined  on  demurrer.    As  to  the  bonds  issued 
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at  earlier  dates  we  express  no  opinion.  The  demurrers  go  to 
the  entire  issue  of  bounds,  and  cannot  prevail  unless  all  the 
bonds  are  barred  either  by  the  statute  or  by  plaintiffs'  laches. 
3.  But  rej^ix)ndents  invoke  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and  it  U  claimed  that  plaintiffs  are  not 
entitled  to  recover  without  fir»t  re>toring  or  offering  to  restore 
to  defendants  the  fruits  or  bi'nefib*  of  the  transaction  in  ques- 
tion. It  was  alleged  in  the  complaint,  what  must  in  the 
nature  of  the  case  necessarily  be  true,  that  "the  plaintiffs  have 
not,  nor  has  either  of  them,  any  ownership,  possession,  or 
control  of  all  or  any  part  of  the  lands,  water  rights,  and  other 
pro|)erty  conveyed  to  or  received  by  said  district  as  herein- 
before alleged ;  nor  have  the  plaintiffs,  nor  has  either  of  them, 
any  power,  authority,  or  control  over  said  district,  or  its  board 
of  directors,  or  its  officers,  and,  therefore,  these  plaintiffs,  in 
the  event  of  the  cancellation  of  said  bonds  or  any  of  them  or 
the  granting  of  said  restraining  order,  cannot  return  or  offer 
to  return,  or  cause  to  be  returned,  to  the  defendant  bond 
holders  or  any  of  them,  all  or  any  part  of  said  property,  and 
these  plaintiffs  have  not  the  means  or  ability  to  pay  or  cause 
to  be  paid,  to  such  bond  holders,  all  or  any  part  of  the  value 
of  said  property."  Respondent  contends  that  this  is  no  de- 
fense to  the  equitable  requirement,  for  the  inability  of  the 
plaintiffs  to  do  equity  is  as  fatal  to  equitable  relief  as  their 
unwillingness  to  do  equity  would  be.  It  is  claimed  that  the 
case  is  similar  to  that  of  a  mortgagor  seeking  to  maintain 
ejectment  against  the  mortgagee  without  first  paying  the 
mortgage  debt,  which  it  was  held  in  Sped  v.  Sped,  88  Cal. 
437,*  he  could  not  do.  We  can  see  no  analogy  between  the 
case  of  a  mortgagor  and  that  of  a  taxpayer  who  seeks  relief 
against  bonds  illegally  issued  by  the  district.  The  taxpayer 
always  receives  some  equivalent  or  consideration,  and  he 
never  has  the  litli^  lo  or  the  passsCStiion  or  control  of  I  he  t^onsid- 
eration  or  of  any  property  of  the  district  ami  i^  never  in  a 
position  to  return  any  of  it  to  the  bond  holder.  But  there 
can  be  no  doubt  of  the  right  of  the  ta.xftayer  to  sue  for  appro- 
priate relief  without  first  doing  equity,  (>(hcrvvi<e  he  would  be 

1  21  Am.  St  itep.  314, 
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deprived  of  all  remedy,  for  he  never  would  be  able  to  do 
equity  in  the  manner  respondents  claim  that  he  should. 

Assuming  for  the  moment  that  at  the  trial  the  bond  hold- 
ers may  show  sufficient  equities  to  entitle  them  to  a  return  of 
the  consideration  paid,  or  to  the  property  of  the  district  pur- 
chased with  their  money,  and  assuming  that  the  district  and 
its  directors  are  properly  made  parties  defendants,  we  see  no 
difficulty  in  having  the  equities  of  the  bond  holders  fully  pro- 
tected in  the  action  while  giving  plaintiffs  the  relief  sought  by 
them.  We  do  not  regard  the  action  as  one  for  rescission. 
Plaintiffs  seek  to  restrain  some  of  the  defendants — for  ex- 
ample, the  district — from  any  further  issue  of  bonds  alleged 
to  be  illegally  ordered  to  be  issued ;  they  seek  to  have  the  out- 
standing bonds  canceled,  among  other  reasons  because  they 
are  a  doud  upon  plaintiffs'  title;  they  seek  to  have  that  title 
quieted  as  against  the  adverse  claim  of  these  bond  holders, 
for  section  17  of  the  Wright  act  makes  all  the  real  property  of 
the  district  liable  to  assessment  to  pay  the  principal  and  inter- 
est of  the  bonds  and  provides  that  the  principal  and  interest 
shall  be  paid  by  revenue  derived  from  annual  assessments 
upon  the  real  property  of  the  district;  and  the  action  in  part 
seeks  to  restrain  the  directors  from  making  any  assessment. 

We  are  unable  to  perceive  any  difference  between  this  ease, 
in  some  of  its  features  at  least,  and  ordinary  cases  where  re- 
lief is  sought  against  an  illegal  tax,  which  is  the  ultimate 
relief  here  sought.  Such  cases  are  common  and  are  main- 
tained by  a  taxpayer  without  his  restoring  or  offering  to. 
restore  the  consideration  which  the  municipality  has  received. 
Such  a  case  is  Chase  v.  City  Treasurer,  etc.  122  Cal.  540.  (See 
also,  Devine  v.  Board  of  Supervisors,  121  Cal.  670.) 

4.  But  it  is  contended  that  the  action  can  be  maintained 
only  by  the  district,  or  if  by  a  land  owner  under  any  circum- 
stances, it  is  only  after  he  has  demanded  of  the  district  to 
bring  the  suit,  and  it  has  failed  or  refused  to  do  so.  No  such 
demand  was  pleaded.  The  rule  upon  which  this  ground  of 
demurrer  is  based  may  have  some  application  to  private  cor- 
porations, although  where  the  action  is  to  restrain  the  govern- 
ing body  of  even  a  private  corporation  from  doing  some 
threatened  illegal  act  it  would  seem  to  be  idle  to  demand  of 
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that  body  to  sue  itself.  To  re;5train  the  levy  of  an  assessment 
and  to  restrain  the  further  disposition  of  bonds  not  to  speak 
of  other  relief  sought  the  district  was  both  a  proper  and  nec- 
essary party ;  it  would  fail  as  a  plaintiff  for  it  could  not  have 
relief  by  the  court  when  it  had  the  remedy  in  its  own  hands 
by  simply  abstaining  from  aoing  the  alleged  illegal  acts. 
Cogswell  v.  Bull,  39  Cal.  320,  relied  on  by  respondents,  was 
the  case  of  a  stockholder  who  sued,  in  his  own  name,  the  for- 
mer directors  of  a  private  corporation  for  misappropriation 
of  funds  of  the  corporation.  It  was  held  that  before  he  could 
bring  the  action  he  should  have  demanded  of  the  corporation 
to  bring  the  suit;  but  the  court  declined  to  express  any  opin- 
ion as  to  how  it  would  hold  if  all  the  directors  had  at  the  time 
been  the  same  as  those  against  whom  the  suit  was  brought. 

The  suit  here  is  not  against  the  directors  for  any  malfeas- 
ance ;  it  is  in  part  to  reach  and  restrain  the  corporation  itself. 
It  was  said  in  Ilughson  v.  Crane,  115  Cal.  404,  that  "a  de- 
murrer for  defect  of  parties  defendant  is  generally  but  tech- 
nical, and,  unless  the  omitted  party  is  indispensable  to  giving 
the  relief  sought,  the  court  should  not  sustain  the  demurrer, 
but  should  order  him  brought  in,  if  it  shall  be  made  to  appear 
that  his  presence  is  proper  for  a  determination  of  the  entire 
controversy."  And  so  here  the  fact  that  there  is  a  misjoinder 
or  nonjoinder  of  proper  parties  is  not  in  itself  sufficient 
ground  ui)on  which  to  sustain  the  judgment.  Nor  do  we 
think  the  ground  of  demurrer  well  taken  that  the  plaintiffs 
fail  to  show  a  joint  interest.  The  point  as  to  nonjoinder  is 
based  on  the  averment  that  all  the  bond  holders  are  not  made 
parties  defendant.  They  are  not  necessary  parties.  It  may 
be  that  a  complete  determination  of  the  controversy  cannot 
be  had  without  them — i.  e.  no  decree  would  bind  them  unless 
brought  in — but  this  would  not  justify  the  court  in  denying 
relief  as  to  those  made  ptuties.  It  has  been  held  that  in  an 
action  brought  by  a  corporation  whose  stock  has  been  overis- 
sued, to  te.^t  the  validity  of  the  claims  of  holders  of  such  stock, 
it  is  desirable,  but  not  absolutely  necessary,  that  all  holders  of 
spurious  stock  should  be  joined.  (Xeiv  York  etc,  R,  R.  Co, 
V,  Schuyler,  38  Barb.  534.)  For  a  statement  of  the  distinc- 
tion between  necessary  and  proper  parties,  see  section  329  of 
Pomeroy's  Code  Remedies. 
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In  disposing  of  the  demurrers  we  desire  to  state  that  it  is 
not  our  purpose  to- express  any  opinion  as  to  the  merits  of  the 
controversy  should  the  cause  come  to  a  trial.  We  hold  only 
that  the  demurrers  were  not  well  taken,  and  that  the  merits 
should  be  disposed  of  after  answer  and  full  hearing  at  a  trial. 

The  judgment  should  be  reversed  and  the  cause  remajided. 

Gray,  0.,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinionHhe  judg- 
ment is  reversed  and  the  cause  remanded. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


Pli.  A.  No.  664.    Department  Two. — September  6,  1000.] 

CALIFORNIA  MORTGAGE  AND  SAVINGS  BANK,  Re- 
spondent, v.  ERNEST  GRAVES  et  al.,  Appellants. 

Pbactice — ^Wbit  or  Assistance — ^Notice  of  Hbabing — Obdeb  Shobten- 
mo  TiHE. — ^Under  section  1005  of  the  Code  of  Civil  Prooedure,  the 
lower  court  has  power  to  shorten  the  time  of  notice  for  hearihg 
an  application  for  a  writ  of  assistance  to  three  days;  and  where 
there  is  nothing  in  the  record  on  appeal  to  contradict  a  recital  in 
the  order  shortening  the  time  that  it  was  made  for  good  cause, 
it  will  presumed  that  the  necessity  for  the  order  was  made  to 
appear,  and  that  the  power  was  rightly  exercised. 

Id. — ^MOBTQAOB — ^FOBECLOSUBE    SaLE — STAT    OF    EXECUTION— JtJDGMSNT- 

BOLL  AS  Evidence. — Notwithstanding  the  pendency  of  an  appeal 
from  a  judgment  foreclosing  a  mortgage  of  real  property,  the 
judgment-roll  is  admissible  in  evidence  on  an  application  for  a 
writ  of  assistance  to  recover  possession  of  the  land  sold  at  the 
foreclosure  sale,  if  no  undertaking  staying  the  execution  of  the 
judgment  has  been  given  as  provided  in  section  945  of  the  Code 
of  Civil  Procedure. 

Id. — Evidence  in  Suppobt  of  Writ— Affidavit. — On  an  application 
for  the  writ  of  assistance  as  against  the  parties  to  the  action,  the 
facts  of  the  presentation  of  the  sheriffs  deed  to  them,  the  de- 
mand of  possession  of  the  land,  and  their  refusal  to  surrender  it, 
may  be  shown  by  affidavit. 

Id.— Appeal  fbom  Order  fob  Wbit — Presentation  of  Deed— Dekand. 
On  an  appeal  from  an  order  granting  a  writ  of  assistance  against 
two  defendants,  as  to  only  one  of  whom  the  record  affirmatively 
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showed  that  the  sherifTe  deed  was  proeeeuted  and  a  demajid 
of  poeseeeion  made,  \i  will  be  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  that  the  evidence  before  the  court  on  the 
hearing  showed  that  the  other  defendant  had  no  sudi  interest  as 
necessitated  the  presentation  of  a  deed  or  the  making  the  demawl. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Luis 
Obispo  County  granting  a  writ  of  assistance.  E.  P.  Unangst, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves,  for  Appellants. 

Venable  &  Goodchild,  for  Respondent. 

CHIPMAN,  C. — Appeal  by  defendants  from  an  order 
granting  a  writ  of  assistance. 

1.  It  is  claimed  that  the  court  erred  in  shortening  the 
time  for  hearing  the  api)lication  for  the  writ  from  five  to 
three  days. 

The  power  to  shorten  the  time  is  given  by  section  1005  of 
the  Code  of  Civil  Procedure.  The  order  of  the  court  reads : 
"Good  cause  appearing  to  me  therefor,  it  is  ordered,"  etc. 
There  is  nothing  in  the  record  to  dispute  this  recital,  and 
we  must  presume  that  the  necessity  for  the  order  was  made 
to  appear,  and  that  the  i)ower  was  rightly  exercised. 

2.  Appellant  claims  that  the  judgment-roll  in  this  case  was 
improperly  admitted  in  evidence  because  the  case  is  on  ap- 
peal to  this  court  and  is  deemed  to  be  pending.  (Citing 
Code  Civ.  Proc,  see.  1049;  In  re  Blythe,  99  Cal.  472; 
Naftzger  v.  Gregg,  99  Cal.  83* ;  Murray  v.  Green,  64  Cal. 
363.)  But  section  945  of  the  same  code  provides  that  if  the 
judgment  appealed  from  "direct  the  sale  ....  of  real  prop- 
erty, the  execution  thereof  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant  .... 
that  he  will  not  commit  any  waste  thereon,  and  that  if  the 
judgment  be  affirmed,  or  the  appeal  di.^niissod,  he  will  pay 
the  value  of  the  use  ....  of  the  property/^  etc. ;  and  "where 
the  judgment  is  for  the  sale  of  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  provide  for  the  payment  of  such  deficiency." 

137  Am.  St  Rep.  23. 
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No  stay  bond  was  given  in  the  present  case,  but  simply  the 
ordinary  appeal  bond  as  provided  by  section  441  of  the  Code 
of  Civil  Procedure.  The  cases  cited  by  appellant  do  not 
reach  the  point  made  by  him.  The  evidence  was  admissible, 
and  the  writ  could  issue  notwithstanding  the  appeal.  (Mont- 
gomery V.  Tutt,  11  Cal.  190.) 

3.  Appellant  contends  that  in  "order  to  obtain  the  writ 
it  was  necessary  for  plaintiff  to  have  furnished  the  court 
proper  evidence  of  a  presentation  of  a  sheriflF's  deed,  a  de- 
mand for  the  possession  of  the  realty,  and  a  refusal  on  the 
part  of  the  defendant  to  surrender  possession,"  and  that  the 
only  evidence  of  these  facts  introduced  by  plaintiflf  was  the 
affidavit  of  one  of  plaintiflf's  attorneys,  which  it  is  claimed, 
"cannot  be  proper  evidence  of  anything."  The  affidavit 
showed  that  plaintiff  had  obtained  a  deed  from  the  sheriff, 
and  that  affiant,  for  plaintiff,  "presented  said  deed  to  defend- 
ant Ernest  Graves,  and  demanded  possession  of  said  land; 
and  that  said  defendant  refused  the  same  to  the  bank."  The 
affidavit  was  uncontradicted  and  was  proper  evidence  of  the 
fact.  (Code  Civ.  Proc,  sees.  2002,  2009.)  Section  2009 
provides  that  "an  affidavit  may  be  used  ....  upon  a  mo- 
tion." It  was  said  in  Montgomery  v.Middlemiss,21  Cal.  103*: 
"All  that  is  requisite  to  obtain  the  writ,  as  against  the  parties 
and  those  claiming  with  notice  under  them  after  the  com- 
mencement of  the  action,  is  to  furnish  to  the  court  proper 
evidence  of  a  presentation  of  the  deed  to  thehi,  and  a  demand 
of  possession,  and  their  refusal  to  surrender  it."  Such  evi- 
dence, we  think,  could  properly  be  furnished  to  the  court  by 
affidavit. 

4.  There  is  no  evidence  by  affidavit  or  otherwise  that  the 
deed  was  presented  to  defendant  Lucinda  Graves,  or  any  de- 
mand for  possession  made  upon  her. 

It  was  admitted  that  both  defendants  were  served  with  no- 
tice of  the  motion,  and  both  defendants  in  fact  appeared  by 
counsel  at  the  hearing,  and  both  appeal  to  this  court;  the 
judgment-roll  and  the  proceedings  leading  to  sale  and 
sheriff's  deed  were  admitted  over  defendants'  objection  to 
their  relevancy,  materiality,  and  competency,  the  ground 
of  objection  being  that  the  cause  i^  pending  on  appeal  to  the 
supreme  court.    The  papers  on  which  the  hearing  was  or- 

2  81  Am.  Dec.  14G. 
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dered  were  objected  to  because  no  sufficient  notice  of  plain- 
tiff's application  for  a  writ  had  been  given  and  because  the 
judge  had  not  power  to  shorten  the  time  for  the  hearing.    No 
objection  to  the  issuing  of  the  wnt  was  made  on  the  grouiid 
that  the  deed  had  not  been  presented  to  Lucinda,  nor  on  the 
ground  that  no  demand  for  possession  had  been  made  u|m>ii 
her.    She  is  spoken  of  in  the  briefs  as  the  wife  of  Krnot, 
and  she  doubtless  l)ore  that  relation  to  him.    It  does  not  ai>- 
pear  what  her  interest  in  the  prof>erty  was.    The  jud."2jnieiit- 
roU  is  not  printed  in  the  record,  nor  are  the  proceedings  suIk 
sequent  to  the  decree,  nor  is  the  deed.    Appellant  now  claims 
that  it  was  error  to  grant  the  writ  ujwn  this  evidence.     It 
seems  to  me  that  it  is  sufficient  in  answer  to  appellants'  con- 
tention to  say  that,  in  the  absence  of  evidence  to  the  con- 
trary, we  mast  presume  that  the  evidence  before  the  court 
showed  that  Lucinda  had  no  such  interest  as  required  the 
deed  to  be  presented  to  her  and  demand  made  upon  her  for 
possession  after  these  stei)s  had  been  taken  as  to  her  husband. 
Respondent  suggests,  with  some  reason,  that  the  rule  of  prac- 
tice which  requires  a  demand  before  applying  for  the  writ 
is  a  rule  for  the  benefit  of  the  court  and  not  for  the  defend- 
ants ;  that  the  reason  for  making  the  demand  is  that  the  aj)- 
plicant  for  the  writ  can  show^  to  the  court  that  he  has  no 
other  remedy,  without  which  the  court  of  chancery  would 
not  aid  him  {Montgomery  v.  Tutf,  supra)  ;  it  is  hence  argued 
that  having  made  the  demand  uix>n  the  husband,  there  was 
no  necessity  for  sho^\^ng  like  demand  upon  his  wife.    The 
difficulty  in  thus  holding  is  that  the  wife  and  not  the  hus- 
band may  have  owned  the  mortgaged  premises  as  her  separ- 
ate property,  in  which  case  demand  upon  her  husband  would 
not  excuse  demand  upon  her.     The  objection,  however,  in 
the  present  case,  is  obviated  by  the  presumption  already 
stated. 

The  order  should  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affinnod.  Ilonshaw,  J.,  McFarland,  J.  Temple,  J. 
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[Sac.  No.  713.     Department  Two.— September  5,  1900.] 

PAUL  MEYER,  Respondent,  v.  WILLIAM  PARSONS  et 
al.,  Defendants.    A.  C.  BOWLES,  Appellant. 

Bale — Pbomise  bt  Pubchabbb  to  Pat  Indebtedness — Considehatiox — 
Damaoes  roR  Bbeach^^Aotion  by  Vendor — Rescission — Pay- 
ment.— ^A  promise  made  by  the  defendants  to  the  plaintiff,  upon  a 
sale  and  delivery  to  them  by  the  plaintiff  of  a  half-interest  in  a 
saloon,  to  pay  all  indebtedness  previously  incurred  in  the  busi- 
ness by  plaintiff  and  one  of  the  defendants  to  an  amount  specified, 
is  part  of  the  consideration  of  the  transfer,  and  the  vendor  may 
recover  the  full  amount  of  the  indebtedness  as  damages  for  its 
breach,  without  being  required  to  rescind  the  contract  of  sale,  and 
without  having  first  paid  the  indebtedness  himself.  The  dam- 
ages are  the  same,  whether  the  plaintiff  has  already  paid  the 
creditors  or  must  yet  inevitably  pay  them. 

Id. — Extent  op  Recovery — PossibiIity  of  Nonexaction. — The  ex- 
tent of  the  plaintiff's  recovery  in  the  full  amount  of  the  indebted- 
ness as  damages  is  not  affected  by  the  possibility  that  the  cred- 
itors  may  not  exact  all  that  they  are  entitled  to  in  discharge  of 
their  claims.  The  extent  of  the  liability  of  the  defendants  to  the 
plaintiff  is  the  full  amount  agreed  to  be  paid  for  the  property. 

Id. — ^Liability  op  New  Party  to  Creditors  Imuaterial. — ^Whether 
the  defendant  who  came  into  the  business  as  a  new  party  and 
promised  to  pay  the  creditors  is  liable  to  the  creditors  or  not, 
and  whether  he  can  be  protected  except  as  to  costs  by  paying  the 
creditors,  or  cannot  be  so  protected,  the  position  in  which  he  is 
placed  by  his  contract  with  plaintiff  is  to  be  deemed  his  own 
fault,  and  should  not  prevent  the  court  from  giving  to  the  plaintiff 
the  benefit  of  the  contract  between  them  where  there  has  been  no 
novation  thereof. 

Id. — ^Promisb  to  Pay  Indebtedness  of  Others — Statute  of  Frauds — 
Contract  of  Sale. — ^The  promise  of  such  defendant  to  pay  the 
indebtedness  of  the  plaintiff  and  his  codefendant  which  entered 
into  a  contract  of  sale,  accompanied  by  the  delivery  of  the  property, 
is  not  a  promise  to  answer  for  the  debt  or  default  of  another 
within  the  statute  of  frauds. 

Id. — Instructions — Omission  op  Question  op  Partnership. — Where 
one  of  the  defendants  who  had  been  in  the  saloon  business  with 
the  plaintiff  had  made  default  upon  the  trial  of  issues  joined  by 
the  other  defendant,  instructions  given  arc  not  objectionable  upon 
the  ground  that  allusion  to  the  defaulting  defendant,  and  the 
question  of  partnership  relation  between  him  and  the  plaintiff,  or 
between  him  and  the  defendant,  ore  ignored  and  omitted. 
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Id. — Habmlsss  Irstbuction  Aoaii^st  Liabiutt  to  Cbeditobs.— An  in- 
struction to  the  effect  that  the  creditors  could  not  hold  the  de- 
fendftDt  liable  against  whom  the  case  was  tried,  whether  sound  or 
not,  is  harmless,  and  could  not  be  prejudicial  to  the  defendant. 

Id. — ^Etidbncb— Valub  akd  Amouht  of  Stock  nr  Saixwn. — ^The  value 
or  amount  of  the  stock  in  the  saloon  at  any  other  time  than  when 
the  sale  was  made  in  not  relevant  to  the  matter  in  issue,  and  evi- 
dence thereof  is  inadmissible. 

Id. — ^Imicatebial  Uitcebtaintt  in  Vbbdict — ^IiimucsT  oir  Note — Mat- 
TBB  Without  DBnivSE. — An  uncertainty  in  the  verdict  as  to  the 
matter  of  interest  on  a  note,  in  respect  to  whidi  there  was  no 
defense,  is  immaterial. 

lo. — Subsequent  AsBUHFnoir  or  Liabiuty  Between  Defendantb  Im- 
HATEBIAL. — ^Where  the  evidence  clearly  proves  that  both  of  the 
defendants  assumed  to  pay  the  debts  for  which  the  plaintiff  was 
liable  in  consideration  of  the  sale  to  them  of  his  interest  in  the 
saloon,  evidence  of  any  subsequent  agreement  or  assumption  of 
liability  as  between  the  defendants,  upon  a  sale  from  one  of  them 
to  the  other,  is  immaterial,  and  is  properly  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facte  are  stated  in  the  opinion. 

M.  B.  Harrison,  Peter  J.  Shields,  and  Hiram  W.  Johnson, 
for  Appellant. 

John  M.  Gregory,  for  Respondent. 

GRAY,  C. — ^Plaintiflf  had  judgment  by  default  against  de- 
fendant Parsons.  The  defendant  Bowles  answered,  and  on  a 
trial  the  verdict  and  judgment  were  against  him.  From  said 
judgment  and  from  an  order  denying  him  a  new  trial  the  de- 
fendant Bowles  appeals. 

The  complaint  in  the  case  sets  forth  facts  showing  a  sale 
and  delivery  to  defendants,  and  each  of  them,  of  a  one-half 
interest  in  a  saloon  and  fixtures  and  materials  for  carrying  on 
said  saloon,  and  alleges  that  the  consideration  for  said  sale 
was  $250  and  an  agreement  on  the  part  of  defendants,  and 
each  of  them,  to  pay  certain  debts  owing  by  plaintiff  and  de- 
fendant Parsons  amounting  in  the  aggregate  to  $814.60.  It 
is  also  averred  that  the  promise  to  pay  the  $250  is  evidenced 
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by  a  promissory  note  executed  by  defendants  to  plaintiff  for 
said  sum  of  $250  and  interest  at  eight  per  cent  per  annum 
from  December  3, 1897.  It  is  alleged  that  no  part  of  the  note 
has  been  paid  except  $100  on  February  4,  1898,  and  that 
defendants  and  each  of  them  have  refused  on  demand  to  pay 
said  indebtedness  of  $814.60,  and  that  defendants  have  had 
more  than  a  reasonable  time  to  pay  the  same,  and  no  part 
thereof  has  been  paid,  and  that  the  creditors  are  pressing 
plaintiflF  for  payment.  The  prayer  is  for  judgment:  1.  For 
said  sum  of  $814.60;  2.  For  said  sum  of  $250  due  on  the 
note,  with  interest  as  in  said  note  specified,  after  deducting 
said  sum  of  $100  paid  on  Febniary  4, 1898. 

The  original  answer  to  the  complaint  expressly  admits  the 
willingness  of  appellant  to  pay  the  balance  due  on  the  note, 
and  contains  an  offer  to  allow  plaintiff  to  take  judgment 
against  him  for  the  amount  alleged  by  plaintiff  to  be  due  on 
said  note.  In  the  amended  answer,  upon  which  the  case  was 
tried,  the  defendant  denies  the  purchase  of  the  property  and 
the  promise  "to  pay  anything  on  account  thereof,  and  alleges 
that  plaintiff  sold  the  property  to  defendant  Parsons  alone. 
Appellant  then  admits  the  execution  of  the  note,  but  avers 
that  he  signed  it  only  as  surety  to  enable  Parsons  to  purchase 
the  saloon.  It  is  not  claimed  by  appellant,  either  in  the 
answer  or  elsewhere,  that  he  has  any  defense  to  the  note.  On 
the  trial  the  jury  returned  a  verdict  in  the  following  form : 
"We,  the  jury  in  this  cause,  find  for  the  plaintiff  Paul  Meyer 
in  the  sum  of  $814.60;  also  $150  with  interest." 

1.  Appellant  contends  that  if  all  that  is  claimed  by  plain- 
tiff is  true,  yet  he  is  not  entitled  to  recover  the  $814.60,  be- 
cause he  has  not  paid  the  same  himself,  and  because  the 
agreement  was  not  that  appellant  should  pay  the  plaintiff 
that  amount,  but  that  he  should  pay  it  to  the  creditors. 

In  answer  to  this  it  is  sufficient  to  say  that  the  promise  to 
pay  the  creditors  was  made  to  plaintiff,  and  that  on  a  failure 
to  keep  that  promise  plaintiff  is  entitled  to  recover  whatever 
damages  he  has  sustained  by  reason  of  such  failure.  He  is 
not  compelled  to  rescind  nor  to  treat  the  contract  as  rescinded, 
but  may  rely  upon  the  contract  and  recover  damages  for  its 
breach,  and  this  is,  as  we  understand  it,  just  what  he  is  en- 
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deavoring  to  do  in  this  suit.  His  damages  in  that  regard 
are  the  same  whether  he  has  already  paid  the  creditors  or 
must  yet  inevitably  pay  them.  There  is  no  question  but  that 
he  is  yet  liable  to  the  creditors,  and  the  extent  of  his  right  of 
recovery  is  not  affected  by  the  possibility  that  the  creditors 
may  not  exact  all  that  they  are  entitled  to  in  discharge  of 
their  claims.  The  extent  of  appellant's  liability  is  the  amount 
that  he  agreed  to  pay  for  the  proi)erty ;  and  plaintiff  can  re- 
cover this  full  amount  even  though  he  has  not  paid  it  him* 
self.  (Sedgwick  on  Damages,  sec.  789,  and  cases  there  cited : 
Banfield  v,  Marks,  56  Cal.  185.) 

It  is  needless  to  determine  whether  the  creditors  of  plain tiflF- 
and  Parsons  have  a  right  of  action  against  appellant  or  not, 
for,  be  that  as  it  may,  there  being  no  novation  plaintiff  cer- 
tainly has  a  right  of  action,  and  the  right  of  the  creditors  to 
an  action  against  the  appellant,  if  any  exists,  can  be  extin- 
guished by  paying  the  creditors,  and,  as  is  said  in  Rector  etc. 
of  Trinity  Church  v.  Higgins,  48  N.  Y.  532,  539:  "A  court 
of  law  is  vested  with  such  equitable  power  that,  upon  applica- 
tion  after  such  payment,  proceedings  for  the  collection  of  the 
judgment,  except  as  to  the  costs,  would  be  stayed,  and,  upon 
payment  of  the  costs^  satisfaction  of  the  judgment  would  be 
ordered."  But  even  where  it  is  held  that  the  course  suggested 
above  cannot  be  pursued,  still  the  position  in  which  the  ap- 
pellant finds  himself  is  deemed  to  be  the  result  of  his  own 
fault,  and  should  not  prevent  us  from  giving  to  the  plaintiff 
the  benefit  of  the  contract  he  has  made.  (Furnas  v.  Durgin, 
119  Mass.  500,  508.*) 

2.  The  contract  between  plaintiff  and  defendants  was  not 
one  to  answer  for  the  debt  or  default  of  another,  but  was  a 
contract  of  sale  accompanied  with  a  delivery  of  the  property 
sold;  it  was  not,  therefore,  within  the  statute  of  frauds. 

3.  Two  instructions  given  to  the  jury  are  complained  of 
because  they  leave  out  of  consideration  entirely  the  defend- 
ant Parsons  and  ignore  the  question  of  partnership.  The  de- 
fendant Parsons  had  made  default,  and  the  trial  was  not  be- 
ing had  for  the  purpose  of  testing  his  liability,  but  only  to  de- 
termine the  liability  of  Bowles.  It  was  not  necessary,  there- 
fore, to  enlighten  the  jury  as  to  the  liability  of  Parsons.  Nor 
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was  it  necessary  to  say  anything  to  them  about  any  partner- 
ship relation  either  between  Meyer  and  Parsons,  or  between 
Parsons  and  Bowles.  The  defendants  are  not  sued  as  partners, 
and  there  is  no  plea  or  theory  of  partnership  in  the  case  that 
it  was  necessary  to  explain  to  the  jury.  Meyer  was  responsi- 
ble to  the  creditors  for  the  whole  amount  of  the  indebtedness 
of  himself  and  Parsons,  and  the  appellant  Bowles  was  in  turn 
responsible  to  plaintiff  for  the  full  amount  of  the  damages 
resulting  from  the  breach  of  the  contract  involved  in  the  suit, 
and  both  these  propositions  are  true  conceding  all  that  can  be 
claimed  as  to  the  existence  of  partnerships.  If  it  be  conceded 
that  the  statement  "The  creditors  could  not  hold  Bowles"  was 
not  sound  as  a  proposition  of  law,  still  this  could  not  have  in- 
jured appellant,  because,  as  we  have  already  seen,  the  plaintiff 
is  entitled  to  recover  whether  a  right  of  action  against  appel- 
lant existed  in  favor  of  the  creditors  or  not.  As  to  the  matters 
pointed  out  by  appellant,  therefore,  there  was  no  prejudicial 
error  in  the  instructions. 

4.  The  value  of  the  amount  of  the  stock  in  the  saloon  at 
any  time  other  than  when  the  sale  was  made  could  not  pos- 
sibly throw  any  light  on  any  matter  in  issue,  and  the  objec- 
tions to  evidence  looking  to  those  matters  were  properly  sus- 
tained. 

5.  The  verdict  was  not  as  certain  as  it  might  have  been  as 
to  the  matter  of  the  interest  on  the  note,  but,  as  to  said  note, 
the  plaintiff  was  entitled  to  judgment  on  the  pleadings,  no 
defense  thereto  having  been  set  up.  The  alleged  uncertainty 
in  the  verdict  is  therefore  immaterial. 

6.  Both  plaintiff  and  Parsons  testified  substantially  that 
Parsons  and  Bowles  together  bought  Meyer's  interest  in  the 
saloon  and  agreed  to  pay  the  debts  of  the  firm  composed  of 
Meyer  and  Parsons.  Some  of  the  answ^ers  of  Meyer,  separated 
from  the  rest  of  his  testimony,  might  bear  the  construction 
given  it  by  the  appellant  that  he  intended  to  say  that  the  sale 
was  made  to  Parsons  alone,  but,  reading  his  testimony,  alto- 
gether, it  is  clear  that  he  intended  to  tes-tify  and  did  testify 
that  "Bowles  and  Parsons  bought  me  out.  The  note  was 
signed  by  both.  That  was  the  understanding  between  us; 
both  of  litem  bought  me  out/'  And,  again,  he  said,  "They 
promised  to  pay  the  bills  below."  Parsons'  testimony  is  to  the 
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same  effect  and  entirely  free  from  ambiguity,  and  other  wit- 
nesses t<*8tified  to  corroboratory  facts.  Bowles  himself  miist 
liave  known  of  the  facts  in  reference  to  the  sale,  but  for  souie 
unexplained  reason  he  does  not  testify  at  all.  The  evidence 
clearly  shows  the  sale  to  Parsons  and  Bowles  and  that  they 
promised  to  pay  the  debts  of  Meyer  and  Pardons. 

7.  On  the  cross-examination  of  Parsons  he  was  asked: 
^'Did  you  not  bring  an  action  against  Mr.  liowles  for  this  very 
same  thing  in  addition  to  that  two  hundred  and  fifty  dollar:* 
he  assumed  to  Meyer,  and  the  three  hundred  dollars  he  paid 
you  when  he  surrendered  up  your  note,  and  then,  as  you  have 
sworn  here  in  your  complaint,  that  he  assumed  the  payment 
of  the  thousand  dollars  for  you  at  that  time?  Also  when 
he  bought  you  out?  Do  you  tell  this  Jury  that  he  assumetl 
l)oth  of  these?'*  An  objection  by  the  plaintiff  was  made  tci 
this  question,  and  appellant  excepted  to  the  court's  action  in 
sustaining  the  same.  It  is  somewhat  difficult  to  discover  the 
meaning  of  the  above  question,  but  it  seems  reasonable  to 
suppose  that  it  refers  to  a  suit  brought  by  Parsons  again.-t 
Bowles  on  account  of  a  sale  by  the  former  to  the  latter  of 
the  interest  of  the  former  in  the  saloon ;  for  it  appears  that 
such  a  sale  took  place  some  months  after  the  sale  involved  in 
this  case;  and  to  properly  understand  the  last  part  of  the 
question  it  should  read  like  this:  "Do  you  mean  to  tell  this 
jury  that  Bowles  and  you  first  assumed  and  agreed  with 
Meyer  to  pay  the  indebtedness  of  Meyer  and  Parsons,  and 
then  when  he  bought  you  out  Bowles  again  agreed  with  you 
to  assume  and  save  you  harmless  from  that  same  indebted- 
ness?" If  the  above  is  the  meaning  of  the  question  it  cer- 
tainly contains  an  inquiry  as  to  an  immaterial  matter;  and 
if  such  is  not  its  meaning  we  do  not  understand  it,  and  in 
either  event  we  find  no  error  in  the  ruling  of  the  court.  The 
fact  that  no  ground  was  stated  by  counsel  for  the  objection  to 
the  question  does  not  alter  this  view. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 
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[S.   F.   No.    1715.     Department  One.— September   12,    1900.] 

COUNTY  OF  SONOMA,  Appellant,  v.  GILBERT  P.  HALL 
et  al.  Respondents. 

Action  Upon  Offictial  Bond — Delivery  op  Recorder's  Fee-book  to 
al^ditor — consolidatkd  office — support  of  findings  and  juocj- 
iiENT. — In  an  action  by  a  county  upon  the  official  bond  of  the 
county  recorder  to  recover  damages  for  his  alleged  failure  to  de- 
liver his  fee-book  to  the  county  auditor  at  the  expiration  of  his 
term,  findings  made  upon  sufficient  evidence  that  the  offices  of 
county  auditor  and  recorder  were  consolidated,  and  that  the  fee- 
book  was  in  its  proper  place  among  the  auditor's  books  when  the 
office  was  delivered  to  lus  successor,  sustain  a  judgment  for  the 
defendants,  and  it  is  immaterial  whether  or  not  findings  as  to  the 
value  of  the  book  and  the  amount  of  damage  from  its  loss  are 
or  are  not  supported  by  the  evidence. 

Id. — Evidence — Rebuttal — Copying  Done  by  Clerk — Order  Striking 
Out — Presumption. — Evidence  offered  in  rebuttal  that  copying 
was  done  in  the  office  by  a  clerk  at  the  dictation  of  the  recorder, 
which  was  not  properly  in  rebuttal,  and  which  did  not  show  that 
the  copyirg  was  from  the  fee-book  in  question,  was  properly  stricken 
out  by  the  court.  It  cannot  be  presumed  that  the  book  dictated 
from  was  such  fee-book,  nor  that  the  witness  was  making  a  false 
and  pretended  copy  thereof,  nor  that  the  testimony  was  admissible 
for  any  purpose  not  shown  by  the  record. 

Id. — Cross-Ex  a  MiNATiON  of  Defendant — Proper  Practicb — ^Harmless 
Rulings. — Where  the  defendant  had  testified  in  chief  that  he  had 
icft  the  fee-book  in  question  in  the  usual  place  in  the  office,  it 
would  be  proper  practice  to  allow  questions  to  be  asked  on  cross- 
examination  as  to  whether  or  not  he  kept  two  sets  of  fee-books, 
and  whether  he  had  not,  with  the  assistance  of  a  copyist,  made  a 
duplicate  of  the  fee-book  in  question;  but  where  the  witness  tes- 
tified in  other  parts  of  his  cross-examination  that  he  never  had 
but  one  fee-book,  and  never  kept  two  sets  of  fee-books,  and  no 
questions  were  addressed  to  showing  that  he  left  a  duplicate  or 
a  false  copy  in  the  office,  a  ruling  against  the  questions  asked 
is  not  of  sufficient  importance  to  justify  a  reversal  of  the  judg- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  trial. 
J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Emmet  Beawell^  District  Attorney,  and  J.  B.  Leppo,  for 

Appellant. 

Anson  Hilton,  and  J.  P«  Rodgers,  for  Respondents. 

COOPER,  C— This  action  was  brought  by  the  plaintiff 
against  defendant  Hull  as  principal,  and  the  other  defendants 
as  sureties,  on  Hairs  oflicial  bond  given  by  him  as  recorder 
of  Sonoma  county,  to  recover  damages  for  a  breach  of  said 
bond  in  failing  to  deliver  to  the  county  auditor  on  the  expira- 
tion of  his  term  of  office  a  certain  fee-book  in  which  was  en- 
tered the  fees  and  compensation  chargeable  and  collected  by 
defendant  Hall  as  county  recorder  during  a  portion  of  his 
term  of  office. 

The  case  was  tried  before  the  court,  findings  filed,  and 
judgment  ordered  for  the  defendants.  Plaintiff  has  appealed 
from  the  judgment  and  from  the  order  denying  its  motion 
for  a  new  trial.  The  principal  argument  of  appellant  is  di- 
rected to  an  attack  upon  a  portion  of  finding  numbered  2  as 
being  without  support  in  the  evidence.  The  portion  of  the 
finding  so  attacked  is  as  follows:  ''That  at  the  time  defend- 
ant Hall  turned  over  said  offices  of  recorder  and  auditor  to  his 
successor,  upon  the  expiration  of  his  official  term,  fee-book 
No.  13,  referred  to  in  the  complaint,  was  in  its  appropriate 
place  in  the  auditor's  department  of  said  combined  office,  and 
was  delivered  to  his  successor  in  office  as  required  by  law." 

In  the  first  part  of  finding  2  the  court  finds  that  during  all 
the  times  mentioned  in  the  complaint  the  offices  of  county 
recorder  and  auditor  of  Sonoma  county  were  consolidated, 
and  that  defendant  Hall  held  both  offices.  That  all  the  rec- 
ords and  papers  belonging  to  the  recorder  and  auditor  were 
kept  in  the  same  office.  That  the  successor  of  defendant  Hall, 
as  recorder,  also  succeeded  him  as  auditor.  These  portions  of 
finding  2  are  not  attacked.  We  have  carefully  examined  the 
evidence,  and  after  such  examination  think  the  portion  of 
the  finding  attacked  is  supported. 

The  defendant  testified  that  Mr.  Atehinson,  who  succeeded 
him,  was  in  the  office  for  some  three  weeks  before  it  was 
turned  over  to  him.  That  he  saw  the  book  on  the  day  that  he 
went  out  of  office  and  that  it  was  then  in  a  case  used  for  filing 
away  the  auditor's  books  in  the  hall  of  records.   That  this 
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was  the  seventh  day  of  January,  1895,  the  day  Hall  went  out 
of  office.  That  he  never  removed  the  book  from  that  time, 
and  that  no  one  else  did  to  his  knowledge.  That  he  showed 
the  book  to  Atchinson. 

The  witness  Coulter,  who  was  a  deputy  in  the  office,  testi- 
fied that  he  saw  the  book  in  a  case  in  the  hall  of  records  two 
or  three  days  prior  to  the  end  of  Hall's  term  of  office,  and 
that  he  afterward  saw  it  in  the  latter  part  of  March,  1895,  in 
the  vault  of  the  county  assessor's  office  in  the  courthouse. 

Miss  Bishop,  who  was  a  deputy  under  Hall,  testified  that 
she  saw  the  fee-book  in  the  office  where  the  records  were  kept 
on  the  morning  of  January  7,  1895,  being  the  morning  the 
office  was  turned  over  to  Atchinson.  The  above  testimony 
amply  supports  the  finding.  The  truth  of  the  testimony,  and 
the  credit  to  be  given  to  witnesses,  were  matters  peculiarly 
within  the  province  of  the  trial  judge.  We  do  not  possess  the 
power,  neither  have  we  the  inclination,  to  interfere  with  the 
functions  of  the  trial  judge  in  weighing  testimony. 

Portions  of  findings  numbered  3,  4,  and  5  are  claimed  to 
be  without  support  in  the  evidence.  These  findings  relate  to 
the  amount  of  damage  suffered  by  plaintiflF  by  reason  of  the 
loss  of  the  book  and  the  value  of  the  book.  The  gist  of  the 
action  is  the  failure  of  defendant  Hall  to  turn  the  book  over 
to  his  successor  and  the  alleged  appropriation  thereof  to  his 
own  use.  As  already  shown,  the  court  found  that  the  defend- 
ant turned  the  book  over  to  his  successor,  and  the  finding  is 
supported  by  the  evidence.  It  is  therefore  apparent  that  the 
defendants  are  not  responsible  to  plaintifiF  for  damage  caused 
by  the  loss  of  the  book,  and  the  question  as  to  whether  or 
not  the  findings  as  to  damages  and  the  value  of  the  book  are 
supported  by  the  evidence  becomes  an  immaterial  matter. 
No  matter  what  the  value  of  the  book,  nor  the  loss  to  plaintiflF, 
the  defendants  are  not  responsible  therefor  in  view  of  the  sec- 
ond finding. 

One  Goodwin  was  called  by  plaintiff  as  a  witness  in  rebuttal 
and  testified  that  he  was  employed  by  defendant  Hall  during 
Hairs  official  term,  and  about  October  or  November,  1892,  for 
five  or  six  evenings,  copying  in  the  recorder's  office.  That 
Hall  dictated  to  witness  from  a  large  leather  book,  and  the 
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witneas  copied  into  another  book  similar  in  size  and  appear- 
ance. The  testimony  was  given  under  defendant's  objection, 
and  the  court  evidently  allowed  it  out  of  abundance  of  cau- 
tion and  with  the  belief  that  plaintiff  would  show  its  material- 
ity. At  the  close  of  the  testimony  the  court  made  an  order 
istriking  it  out  upon  the  ground  that  it  was  in  no  way  rebut- 
tal, and  that  the  witness  did  not  appear  ever  to  have  seen 
fee-book  13,  and  the  alleged  copying  was  in  no  way  con- 
nected with  the  loss  of  the  book. 

We  think  the  ruling  of  the  court  was  correct.  C!ounsel  has 
failed  to  point  out  how  the  evidence  could  be  even  claimed 
to  be  in  rebuttal,  and  we  have  been  unable  to  discover  any- 
thing in  the  record  which  it  tended  to  rebut.  It  is  argued 
that  the  testimony  tended  to  show  that  Hall  was  making  a 
false  fee-book  for  the  original  No.  13.  This  could  not  be  the 
effect  of  the  testimony  unle£$s  we  are  to  pres<(ume  that  the  book 
from  which  Hall  was  dictating  was  fee-book  No.  13,  and  that 
the  witness  was  not  only  making  a  copy  but  a  faW  and  pre- 
tended copy  of  said  book.  We  caimot  presume  that  the  testi- 
mony was  admissible  for  any  purpose  except  such  purpose  as 
we  can  find  in  the  record  and  the  rational  legal  inferences 
therefrom.  The  defendant  Hall  was  asked  two  or  three  ques- 
tions in  cross-examination  as  to  whether  or  not  he  as  recorder 
kept  two  sets  of  fee-books,  and  if  he  did  not  with  the  assist- 
ance of  a  copyist,  make  a  duplicate  of  No.  13.  These  ques- 
tions were  objected  to  and  the  objections  sustained  ui)on  the 
ground  that  they  were  not  proper  cross-examination  and  im- 
material. It  is  argued  that  the  questions  should  have  been 
allowed  for  the  purpose  of  showing  that  the  book  turned  over 
by  Hall  was  a  duplicate  and  not  the  original.  If  such  was  the 
purpose  of  the  questions,  the  direct  question  should  have  been 
iisked  in  such  manner  as  to  show  the  aim  of  counsel.  Hall 
had,  in  direct  examination,  testified  that  he  left  the  fee-book 
in  the  office  in  the  usual  place.  Counsel  had  the  right  in  cross- 
examination  to  show  that  this  statement  was  not  true,  but  if 
it  could  have  been  shown,  the  question  should  have  been  as 
to  whether  or  not  the  book  left  was  the  original  or  a  dupli- 
cate. The  witness  in  other  parts  of  his  testimony  said  that  he 
never  had  but  one  fee-book  No.  13  and  that  he  never  kept 
wo  sets  of  fee-books.     While  it  would,  perhaps,  have  been 
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better  practice  for  the  court  to  have  allowed  the  questions,  we 
do  not  think  the  rulings,  even  if  error,  of  sufficient  import- 
ance to  justify  a  reversal  of  the  case.  The  questions  were  not 
directed  to  the  purpose  of  showing  that  a  book  was  made  or 
manufactured  which  was  false  and  not  in  fact  a  duplicate.  If 
the  questions  had  been  asked  in  such  manner  as  to  clearly 
show  the  object  to  be  the  solicitation  of  evidence  tending  to 
show  that  a  teAae  fee-book  was  made  by  defendant  Hall,  and 
that  this  book  and  not  the  original  was  the  one  left  in  the 
office,  the  court  no  doubt  would  have  allowed  them.  We  have 
examined  the  other  alleged  errors  and  find  nothing  therein 
that  would  justify  a  reversal  of  the  case. 

The  judgment  and  order  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[L.  A.  No.  614.    Department  One.— -September  12,  1900.] 

J.  W.  MABB  et  al..  Appellants,  v.  H.  H.  MERRIAM  Re- 
spondent. 

RETOBlf ATIOR — SUBSTITUTIOlf    OF    PaBTIES    10    Ck>RTBAOT. — ^A    OOUrt    of 

equity,  in  the  exercise  of  its  jurisdiction  to  reform  written  con- 
tracts, has  no  power  to  make  a  new  contract.  It  can  neither 
add  additional  parties  to  nor  substitute  other  parties  for  those 
already  appearing  upon  the  face  of  the  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  certain  orders  made  on  the  trial. 
Waldo  M.  York,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

J.  L.  Murphy,  and  Murphy  A  Gottschalk,  for  Appellants. 


{i64  Mabb  v.  Mbrbiam.  [129  Gal. 

Jefferson  Chandler,  and  Shirley  C.  Ward,  for  Respondent. 

GAROUTTE,  J.— This  is  an  action  brought  to  reform  a 
contract  and  to  recover  damages  for  an  alleged  breach  thereof. 
The  question  arising  upon  the  appeal  is  presented  upon  the 
face  of  the  complaint. 

We  will  consider  the  single  proposition,  Do  the  facts  al- 
leged justify  a  reformation  of  the  contract  as  prayed  for? 
The  facts  are  these:  Plaintiff  J.  W.  Mabb  and  defendant 
Merriam  verbally  agreed  to  exchange  lands.  Plaintiff  J.  J. 
Mabb  was  the  husband  of  his  coplaintiff,  and  in  conjunction 
with  one  Streeter,  the  agent  of  both  parties,  attended  to  the 
drawing  up  of  the  preliminary  contract.  In  this  contract  the 
name  of  J.  W.  Mabb  is  not  mentioned,  but  the  instrument  re- 
cites that  J.  J.  Mabb  is  the  party  of  the  second  part,  and  as 
such  party  he  enters  into  many  covenants  to  perform,  etc. 
He  also  signed  the  contract  as  one  of  the  parties  thereto. 
J.  W.  Mabb,  the  wife,  now  seeks  to  have  the  contract  re- 
formed by  having  her  name  inserted  as  the  party  of  the  sec- 
ond part,  and  also  having  her  name  attached  thereto  in  place 
and  stead  of  J.  J.  Mabb. 

While  a  court  of  equity  will  reform  contracts  under  many 
varying  circumstances,  still  it  has  no  power  to  make  a  new 
contract.  Its  power  is  simply  to  reform  a  contract  already 
made.  J.  W.  Mabb  is  not  a  party  to  the  contract,  and  a 
court  of  equity  can  neither  add  additional  parties  nor  substit- 
lute  other  parties  for  those  already  appearing  upon  the  face  of 
the  writing.  J.  J.  Mabb  acted  as  one  of  the  contracting  par- 
ties, and  whether  he  did  it  by  mistake,  through  ignorance  of 
law  or  fact,  or  did  it  with  knowledge  of  everything,  we  deem 
an  immaterial  matter.  A  court  of  equity  cannot  change  an 
agreement  between  J.  J.  Mabb  and  Merriman  to  an  agree- 
ment between  J.  W.  Mabb  and  Merriman.  This  would  be  to 
make  a  new  contract,  and  not  to  reform  a  contract  already 
made. 

For  the  foregoing  reasons  the  judgment  and  orders  ap- 
pealed from  are  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  616.    Department  Two.— September  12,  1900.] 

J.  H.  MADDUX,  Appellant,  v.  COUNTY  BANK  OF  SAN 

LUIS  OBISPO,  Respondent. 

MoBTOAOK — Default  Judgment— Paymeitts  to  Mortgagee  Pendente 
Lite. — A  mortgagee  who  receives  the  entire  amount  of  the  mort- 
gage indebtedness  from  the  proceeds  of  a  foreclosure  sale  had 
under  a  judgment  obtained  upon  the  default  of  the  mortgagor 
to  answer  the  complaint  is  liable  to  account  to  the  mortgagor 
for  all  moneys  received  by  him  between  the  filing  of  the  complaint 
in  foreclosure  and  the  sale,  which  by  the  terms  of  the  contract 
between  them  should  have  been  credited  on  the  mortgage  indebt- 
edness, but  for  which  no  credit  was  given. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  refusing  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  Shipsey,  for  Appellant 

W.  H.  Spencer,  for  Respondent 

CHIPMAN,  C. — ^Action  to  recover  certain  money  alleged 
to  have  been  received  by  defendant  between  the  filing  of  a 
complaint  by  it  on  foreclosure  and  the  making  of  the  default 
decree,  and  the  sheriff's  sale  thereunder,  for  which  no  credit 
was  given.  Defendant  had  judgment,  from  which  and  from 
the  order  denying  his  motion  for  new  trial  plaintiff  appeals. 
The  complaint  sets  forth  the  following  among  other  facts : 

Plaintiff  and  one  Branch  executed  a  mortgage  on  certain 
lands  to  First  National  Bank  of  San  Luis  Obispo  to  secure 
the  payment  of  their  note  for  eleven  thousand  seven  hundred 
and  seven  dollars  and  eighty-one  cents ;  the  mortgagee  subse- 
quently assigned  the  note  and  mortgage  to  defendant  bank, 
and  to  this  latter  bank  Branch  gave  an  additional  mortgage 
to  secure  the  payment  of  the  same  note ;  when  the  first  note 
md  mortgage  were  executed,  and  contemporaneously  there- 
with the  mortgagee  entered  into  a  written  agreement  with 
the  mortgagors  by  which  the  mortgagee  agreed  to  release  cer- 
tain of  the  lands  to  grantees  of  the  mortgagors  xiV^^  payment 
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to  it  of  certain  amounts  per  lot  of  certain  lands  and  a  certain 
amount  per  acre  of  certam  other  lands;  this  agreement  wai< 
assigned  to  defendant  with  the  note  and  mortgage  and  he- 
came  the  agreement  of  defendant ;  on  June  17, 1896,  defend* 
ant  commenced  its  action  to  fore(*lose  the  mortgages,  at  which 
time  there  was  due  on  the  note  a  certain  sum  not  now  dis- 
puted. Branch,  this  plaintiff  and  certain  of  their  grantees 
were  defendant^?,  and  Branch  and  Maddux  (plaintiffs  here) 
were  duly  served  with  summons,  but  did  not  appear  in  the 
action  and  their  default  was  entered,  and  on  April  13,  1897, 
a  judgment  of  foreclosure  was  duly  made  and  entered  by- 
default,  and  on  May  15,  1897,  sufficient  of  the  mortgaged 
lands  were  sold  by  the  sheriff  to  pay  the  amount  due  on  the 
note,  principal  and  intere^^t  and  costs  and  charges  of  fore* 
closure,  and  the  judgment  was  satisfied.  It  is  alleged  that 
between  the  commencement  of  the  suit  and  the  foreclosure 
sale  the  sum  of  five  thousand  five  hundred  and  sixty-four 
dollars  was  paid  to  defendant  by  grantees  of  Branch  and 
Maddux  and  by  theuiselvcs  for  the  purpose  of  obtaining  re- 
leases of  certain  of  the  mortgaged  lands,  which  by  the  agree- 
ment aforesaid  defendant  agreed  to  credit  on  the  mortgage 
note,  but  that  it  credited  thereon  only  four  thousand  one  hun- 
dred and  fifty-six  dollars  and  leaving  a  balance  of  fourteen 
hundred  and  eight  dollars,  for  which  no  credit  was  given  on 
the  note  or  on  the  judgment. 

The  foregoing  facts  are  sufficient  to  an  understanding  of 
the  only  point  presented  for  decision. 

Plaintiff  called  the  cashier  of  defendant  bank  as  a  witness, 
by  whom  he  sought  to  prove  payments  made  to  the  bank 
after  the  foreclosure  suit  was  commenced  which  were  not 
credited  on  the  note  or  on  the  judgment  before  sale.  Some  of 
these  payments  were  alleged  to  have  been  made  both  before 
and  after  judgment.  The  evidence  was  refused  by  the  court 
upon  the  objection  that  plaintiff  was  estopped  by  the  judg- 
ment to  prove  any  such  payments.  Plaintiff  was  also  sworn 
as  a  witness  in  his  own  behalf  to  make  similar  proof,  but  the 
evidence  was  refused  on  the  same  grounds.  Both  parties  seem 
to  agree  that  the  question  is  fairly  presented  and  is  the  only 
question  involved  in  the  appeal,  as  it  is  the  only  question 
discussed. 
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No  greater  effect  is  imparted  by  the  adjudication  of  a  fact 
denied  than  is  imparted  by  an  adjudication  of  the  same  fact 
after  being  expressly  admitted,  or  admitted  by  implication,  as 
in  the  case  of  default.  (Freeman  on  Judgments,  sec.  330, 
and  cases  there  cited.)  A  judgment  by  default  stands  on  the 
same  footing  as  a  judgment  after  answer  and  trial  with  re- 
spect to  issues  tendered  by  the  plaintiff's  complaint.  Mr. 
Freeman  says  that  the  general  expression,  often  found  in  the 
reports,  that  a  judgment  is  conclusive  of  every  matter  which 
the  parties  might  have  litigated  in  the  action  is  misleading. 
(Freeman  on  Judgments,  sec.  249.)  He  says:  'It  may  be 
that  the  plaintiff  might  have  united  other  causes  of  action 
with  that  set  out  in  his  complaint,  or  that  the  defendant 
might  have  interposed  counterclaims,  cross-bills  and  equita- 
ble defenses,  or  either  of  the  parties  may  have  acquired  new 
rights  pending  the  litigation,  which  might,  by  permission  of 
the  court,  have  been  pleaded  by  supplemental  complaint  or 
answer,  and  therefore  might  have  been  litigated  in  the  action. 
But  as  long  as  these  several  matters  are  not  tendered  as  issues 
in  the  action  they  are  not  affected  by  it The  defend- 
ant must  bring  forward  all  the  defenses  which  he  has  to  the 
cause  of  action  asserted  in  the  plaintiff's  pleadings  at  the  time 
they  were  filed." 

In  some  early  cases  in  Massachasetts  it  was  held  that  in  a 
suit  on  a  promissory  note  where  the  defendant  made  default 
he  could  afterward  sue  the  plaintiff  in  that  action  for  money 
paid  but  not  credited  on  the  note  {Fowler  v.  Shearer,  7  Mass. 
14 ;  Rowe  v.  Smith,  16  Mass.  308) ;  and  it  was  so  held  at  one 
time  in  New  York.  {Smith  v.  Weeks,  26  Barb.  463.)  But  in 
the  later  cases  in  both  of  those  states  the  earlier  cases  were 
expressly  overruled.  {Fuller  v.  Shattuck,  13  Gray,  70; 
Binck  V,  Wood,  43  Barb.  315,  affirmed  by  the  court  of  ap- 
peals.) Mr.  Bigelow  cites  several  cases  where  it  was  held  that 
partial  payments  made  before  suit  cannot  afterward  be  recov- 
ered whether  the  defendant  in  the  original  action  made  de- 
fault or  answered.  (Bigelow  on  Estoppel,  76,  77.)  In  Binck 
V,  Wood,  supra,  the  court  said :  "The  law  cannot  uphold  the 
trust  and  faith  that  allow  a  man  to  lie  by,  as  the  plaintiff 
here  did  in  the  first  suit,  and  rest  upon  the  belief  that  the 
plaintiff  there  would  not  do  what  in  the  summons  or  com- 
plaint he  had  expressly  notified  this  plaintiff  he  would  do. 
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namely,  take  judgment  for  the  whole  amount  of  the  note, 
and  then  maintain  an  action  to  recover  back  part  of  the  judg- 
ment on  the  ground  thut  his  just  confidence  had  been  be- 
trayed." In  that  case,  however,  the  partial  payment  claimed 
to  have  been  made  and  n  )t  credited  was  made  before  suit  was 
commenced.  Connnentinji;  ui>on  this  case  and  the  doctrine 
held  in  like  cases  Mr.  Kij»(low  says:  *'This  appears  to  be  the 
better  opinion.  The  meaning  simply  is  that  judgment  by 
default,  like  judgment  on  eoiit(*st,  is  conclusive  of  what  it  ac- 
tually professes  to  decide  as  determmed  by  the  pleadings;  in 
other  words,  that  facts  are  not  open  to  further  controvers?y 
if  they  are  necessarily  at  variance  with  the  judgment  on  the 
pleadings." 

I  find  cases  decided  in  other  static  in  support  of  the  rule 
laid  down  in  Massachusetts  and  New  York,  where  partial 
payments  had  been  made  both  before  and  after  suit  brought, 
and  the  defendant  had  api)eared  in  the  action  but  failed  to 
set  up  the  payments  in  defense.  In  these  caaeS  he  was  held 
estopped  from  recovering  afterward  by  separate  action. 

But  I  find  no  case  where  the  defendant  did  not  appear  and 
plaintiff  had  a  default  judgment,  that  the  defendant  was  es- 
topped from  recovering  money  received  by  the  plaintifiF  after 
the  action  was  commenced  that  should  have  been  but  was  not 
credited  on  the  claim  sued  upon  or  taken  account  of  in  the 
judgment. 

When  the  defendant  fails  to  appear  to  the  action,  and  al- 
lows his  default  to  be  entered,  he  admits  the  truth  of  the  facts 
alleged  in  the  complaint  and  all  facts  necessarily  incidental 
to  such  facts  and  to  the  enforcement  of  the  claim  there  set 
forth.  Branch  and  Maddux,  for  example,  in  the  present  case, 
admitted  that  they  were  indebted  to  plaintiff  in  the  fore- 
closure suit  the  sum  claimed  in  the  complaint  when  it  was 
filed;  they  did  not  admit  anything  beyond  this  as  to  the  in- 
debtedness. Obviously,  they  did  not  admit  that  the  plaintiff 
might  take  judgment  for  the  full  amount  claimed,  notwith- 
standing money  might  come  into  plaintiff's  hands  from  third 
parties  which  it  had  agreed  to  credit  on  the  note  and  which 
in  conscience  it  was  its  duty  to  so  credit.  The  best  and  most 
uvariable  test  as  to  whether  a  former  judgment  is  a  bar,  says 
[r.  Freeman,  is  to  inquire  whether  the  same  evidence  will 
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sustain  both  the  present  and  the  former  action;  (Freeman 
on  Judgments,  sec.  259.)  The  evidence  which  justified  the 
judgment  against  Branch  and  Maddux  in  the  foreclosure  suit 
was  their  admission  that  at  the  time  the  complaint  was  filed 
they  were  indebted  the  amount  therein  claimed.  The  ad- 
mission related  to  the  facte  as  they  existed  at  the  commence- 
ment of  the  action.  If  at  that  time  the  plaintiff  claimed  too 
much,  and  there  had  been  payments  previously  made  which 
were  not  credited,  it  was  the  duty  of  the  defendants  in  that 
action  to  so  show  by  answer,  as  we  have  already  seen,  or  they 
would  be  estopped ;  but  the  reason  underlying  this  rule  does 
not  apply  where  it  appears,  as  here,  that  money  came  into 
the  hands  of  the  plaintiflF  in  the  foreclosure  suit,  after  suit 
brought,  which  it  had  agreed  to  credit  but  failed  to  do  so,  and 
of  which  defendants  in  that  suit  had  no  knowledge. 
The  defendants  might  well  have  allowed  their  default  to 
stand,  relying  on  the  plaintiff  to  make  the  proper  credits  be- 
fore judgment,  or  if  paid  after  judgment  to  still  give  the 
credit  before  enforcing  the  judgment.  It  would  be  uncon- 
scionable to  allow  the  plaintiff  in  such  a  case  to  shield  him- 
self by  claiming  that  the  defendant  is  estopped  to  prove  that 
the  plaintiflf  received  the  money  and  failed  to  credit  it.  It  is 
true  that  the  judgment,  though  for  too  great  an  amount, 
could  be  enforced  unless  set  aside  by  some  appropriate  pro- 
ceeding. But  we  do  not  think  it  can  be  used  as  a  shield  to 
protect  the  plaintiff  in  that  action  from  liability  for  money 
received  by  plaintiff  under  the  circumstances  alleged  in  this 
case.  As  was  said  in  Barton  v.  Anderson,  104  Ind.  578: 
"The  general  rule  is  that  a  default  is  only  conclusive  as  to 
such  matters  as  are  properly  averred  or  charged  in  the  com- 
plaint." (See,  also,  Bigelow  on  Estoppel,  85.  See,  also, 
Cromwell  v.  Sac  County,  94  U.  S.  351,  for  a  clear  statement 
of  the  rule  by  Mr.  Justice  Field.) 

Respondent  relies  upon  Woolverton  v.  Baker,  98  Cal.  628, 
and  Reed  v.  Cross,  116  Cal.  473.  In  both  these  cases  it 
clearly  appeared  that  the  precise  point  in  issue  in  the  second 
action  was  litigated  in  the  first.  In  both  cases  there  were 
answers  and  the  causes  were  fully  tried.  The  distinction  we 
make  in  the  application  of  the  principles  enunciated  in  the 
two  cases  cited  is  that  the  fcwts  adjudged  in  the  foreclosure 
suit  against  Branch  and  Maddux,  so  far  as  related  to  their 
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indebtedness,  and  so  far  as  the  dortrinc  of  estoppel  applies 
to  such  indebtedness,  were  the  facts  as  they  existed  when  the 
complaint  was  filed.  In  the  Wo(»lverton  case  it  waa  held 
that  the  plaintiff  had  no  new  caasc  of  action  for  rents  accni- 
iug  3ul)8equent  to  the  judgment,  bwause  in  the  former  action 
it  wa.s  determined  that  the  defendaitt*^  held  the  land  freed 
fmin  any  conditions  set  forth  in  the  plaintiff*s  complaint  in 
the  last  action;  in  other  wordy,  the  very  issue  presented  in 
the  hi.st  case  was  determined  against  Mrs.  Woolverton  in  the 
former  case. 

In  the  present  case  the  plaintiff  alleged  that  defendant  re- 
ceived money,  which  under  its  agreement  should  have  been 
credited  but  was  not,  during  every  month  after  the  action 
was  commenced,  up  to  the  month  in  which  the  sheriff's  sale 
occurred.  How  far  he  could  have  established  his  case  by 
evidence  we  cannot  know,  for  the  trial  court  held  him  es- 
topped to  make  any  proof  of  his  allegations.  We  think  the 
court  erred  and  that  a  new  trial  should  be  granted. 

It  is  advised  that  the  judgment  and  order  be  reversed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  forej;oing  opinion  the  judg- 
ment and  order  are  reversed. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


[Sac.  No.  067.    DepArtment  Two.— Septebmer  13,  1900.] 

RICHARDS  &  KNOX,  Respondents,  v.  W.  H.  BRADLEY, 

Appellant. 

RuuNG  Upon  Demubbxb— Rsvkbsal  Upon  Appeai^— Rigrtb  of  Par- 
ties— ^Leave  to  Aiieni>-'Osdbb  for  Dismissal  Without  Preju- 
dice.— Upon  the  reversal  of  a  judgment  for  an  erroneous  over- 
ruling of  a  demurrer  to  the  complaint,  the  parties  are  restored 
to  their  original  rights,  and  upon  the  sustaining  of  tlw  demurrer 
with  leave  to  amend,  the  plaintiff,  instead  of  amending,  may 
apply  to  the  court  for  leave  to  dismiss  the  action  without  preju- 
dice, and  th«  court  may  order  sudi  diamiswal. 
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Id. — PowiB  or  Coubt — Gonbtbuction  of  Code — Provision  vob  Clerk's 
Dismiss AL  not  Mandatory  or  Exclusive. — ^The  proviBion  for  the 
dismissal  of  an  action  under  subdivision  1  of  section  581  of  the 
Code  of  Civil  Procedure  by  request  of  the  plaintiff  to  the  clerk 
is  not  mandatory  or  exclusive  of  the  power  of  the  court  to  grant 
an  order  of  dismissal,  which,  when  procured  by  the  plaintiff, 
should  be  noted  by  the  clerk  in  the  register  of  actions. 

APPEAL  from  an  order  of  the  Superior  Court  of  Saxjra- 
niento  Ck>unty  for  the  dismissal  of  an  action.  Matt  F.  John- 
son, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Henley,  and  R.  Platnauer,  for  Appellant. 

L.  T.  Hatfield,  for  Respondents. 

THE  COURT. — This  is  an  appeal  from  an  order^  made 
and  entered  on  motion  of  plaintiff,  dismissing  the  action. 
It  appears  from  the  bill  of  exceptions  that  the  cause  was  here 
once  before  on  appeal,  and,  the  plaintiff  confessing  error  in 
the  overruling  of  defendant's  demurrer,  the  ^'judgment  was 
reversed  and  the  cause  remanded."  The  remittitur  was,  on 
motion  of  defendants,  entered  in  the  minutes  of  the  trial 
court  June  17,  1898,  and  the  demurrer  to  plaintiff's  com- 
plaint on  that  day  came  on  to  be  heard,  counsel  for  plaintiffs 
and  defendants  appearing,  whereupon  the  following  proceed- 
ings took  place:  ''On  motion  of  counsel  for  said  defendant 
said  demurrer  was  sustained  by  the  court;  plaintiff  allowed 
five  days  in  which  to  amend  complaint;  on  motion  of  coun- 
sel for  plaintiffs  it  is  ordered  that  the  above-entitled  action  be 
and  the  same  is  hereby  dismissed  at  costs  of  plaintiff  with- 
out prejudice;  defendant  allowed  five  days  to  file  a  bill  of 
exceptions." 

It  is  claimed  that  the  court  erred  in  allowing  plaintiffs  to 
amend  their  complaint.  Plaintiffs  did  not  avail  themselves 
of  the  right  to  amend,  but  instead  moved  for  a  dismissal  of 
the  action.  "After  the  reversal  of  the  judgment  the  parties 
in  the  court  below  had  the  same  rights  which  they  originally 
had ;  and  that  court,  therefore,  had  discretion  to  permit  any 
proper  amendment  to  the  pleadings."  (Heidt  v.  Minor,  113 
Cal.  385.) 

Whether  or  not  plaintiffs'  complaint  stated  a  cause  of  ac- 
tion, and  whether  or  not  it  would  have  been  impossible  for 
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them  to  do  so  by  amendment,  need  not  be  oonsideredy  for  de- 
fendants were  not  injured  by  the  penniaBion  to  am^id,  inas- 
much as  plaintiffs  did  not  take  advantage  of  it 

It  is  contended  that  the  court  had  no  power  to  diamias  the 
action,  citing  subdivisions  3,  4,  6,  and  6  of  section  581  of 
(lie  Code  of  Civil  Procedure,  setting  forth  the  contingencies 
upon  which  the  court  may  dismiss  an  action.  The  point 
seems  to  be  that  these  are  the  only  subdivisions  by  which 
tl)e  court  derives  any  power  to  dismiss  a  case,  and  that  dis- 
missals under  subdivision  1  must  be  made  only  in  the  man- 
ner therein  provided,  to  wit:  "By  the  plaintiff  himself,  by 
written  request  to  the  clerk,  filed  among  the  papers  in  the 
cose ;  .  .  .  .  provided,  a  counterclaim  has  not  been  made  or 
affirmative  relief  sought  by  the  cross-complaint  or  answer 
of  the  defendant."  In  the  case  here  there  was  no  answer 
filed.  Plaintiffs  were  not  compelled  to  file  a  written  request 
with  the  clerk.  They  had  a  right  to  move  for  a  dismissal 
in  open  court  and  have  its  order  made  and  entered.  It  is 
true  the  section  provides  that  dismissals  mentioned  in  sub- 
divisions 1  and  2  "are  made  by  entry  in  the  clerk's  register," 
and  dismissals  mentioned  in  the  other  subdivisions  "shall 
be  made  by  orders  of  the  court  entered  upon  the  minutes 
thereof;  ....  but  the  clerk  of  the  court  shall  note  such 
orders  in  his  register  of  actions  in  the  case."  We  do  not 
think,  however,  that  the  mode  pointed  out  in  subdivision  1 
is  exclusive  or  mandatory.  (See  Hinkel  v.  Donohue,  90  Cal. 
389;  Wcstbay  v.  Gray,  116  Cal.  660.)  It  is  often  more  con- 
venient for  the  plaintiff  to  resort  to  that  mode,  but  we  see 
no  objection  to  his  making  the  motion  to  the  court  and  tak- 
ing the  order  which,  when  entered,  should  be  noted  by  the 
clerk  in  the  register  of  actions. 

The  order  is  aflSrmed. 
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[L.  A.  No.  858.    Department  Two. — September  18,  1900.] 

SAN  JOSE  LAND  AND  WATER  COMPANY,  Appellant, 

V.  SAN  JOSE  RANCH  COMPANY,  Respondent. 

PuBUO  Lands — ^Railboad  Grakts — ^Void  Pubghabb. — ^The  grant  of 
lands  to  the  Atlantic  and  Pacific  Kailroad  Company  had  the  effect 
to  withdraw  the  land  granted  from  other  disposition,  while  that 
grant  remained  operative,  both  within  the  primary  and  indemnity 
limits,  and  the  Southern  Pacific  Railroad  Ck>mpany  acquired  no 
right  to  any  of  said  lands  under  its  grant,  and  any  purchase 
therefrom  is  void. 

Id. — RSSTORATION    OF   LANDS    TO    PUBLIO      DOMAIN — GONFIBICATION      OF 

Wateb  Rights. — ^The  restoration  to  the  public  domain  by  the  act 
of  Congress  of  1886  of  the  lands  granted  to  the  Atlantic  and  Pacific 
Railroad  Company  by  the  act  of  Congress  of  1866  operated  to 
confirm  existing  watier  rights  previously  acquired  by  appropriation 
in  1870,  without  objection  from  that  railroad  company,  and  it 
seems  that  such  confirmation  made  such  water  rights  valid  from 
their  inception. 

Td. — ^AoT  TO  Reejevx  Pubchasebs  or  Fobfeited  Lands — Pbe-emftion 
Right — Subobdination  to  Pbeviotjs  Wateb  Rights. — The  pre- 
emption right  conferred  by  section  6  of  the  act  of  Congress  of 
March  3,  1887,  to  relieve  bona  fide  puchasers  of  forfeited  lands, 
upon  purchasers  to  whom  they  have  been  improperly  sold  by  any 
company  as  part  of  its  grant,  when  not  included  therein,  is 
subordinated  to  rights  of  way  and  ditch  and  water  rights  appear- 
ing to  have  been  acquired  in  good  faith  under  the  laws  of  the 
United  States  prior  to  that  act,  and  even  prior  to  the  inception  of 
the  grant  under  claim  of  which  the  improper  sale  was  made. 

Id. — ^Action  to  Quiet  Traix — ^Findings  Against  Plaintiff's  Title — 
Unexebgised  Right  of  Pbe-emftion — Omissions  to  Find  as  to 
Defendant's  Wateb  Right. — In  an  action  to  quiet  title  to  land 
against  an  adverse  claimant  of  a  water  right,  where  it  appears 
that  plaintiff  had  no  other  title  or  right  than  the  pre-emption 
right  conferred  by  the  act  of  1887,  and  that  such  right  had  not 
been  exercised,  and  there  had  been  no  expression  of  an  intent 
to  exercise  it,  and  that  the  plaintiff  was  not  in  possession  of  the 
land,  and  had  never  had  more  than  a  temporary  possession  of 
part  thereof,  the  place  and  extent  of  which  was  not  shown,  a 
finding  that  plaintiff  is  not  the  owner  of  the  land  is  sustained, 
and  a  judgment  for  the  defendant  for  costs  is  supported,  and 
it  is  immaterial  that  there  is  no  finding  or  judgment  as  to  the 
defendant's  title  to  the  water  right  where  defendant  does  not  ap- 
peal or  complain  of  the  judgment. 
CXXIX.  Cal.— 43 
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APPEAL  frcMii  a  judgment  of  the  Superior  Court  of  Lo5 
Angeles  County  and  from  an  order  denying «  new  trkd.  W. 
TI.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dunnigan  &  Dunnigan,  and  Anderson  A  Anderson,  for 

\[)pellant. 

J.  S.  Chapman »  for  Respondent. 

CHIPMAN,  C. — Action  to  quiet  title  to  the  east  half  of 
the  northwest  quarter  of  section  25,  township  1  north,  range 
?)  west,  8ituate<i  in  Los  Angeles  county,  and  of  which  plaintiiF 
claims  to  be  the  owner.  Defendant  denied  plaintiff's  owner- 
->hip  and  denied  that  defendant  clairais  any  interest  in  the 
liuid  except  ''the  right  to  maintain  in  San  Dimas  creek 
(which  flows  over  said  land)  a  dam  at  a  point  about  one 
hundred  yards  northerly  from  the  center  of  said  section  25, 
and  to  maintain  pipes  connecting  with  the  said  creek  at  the 
iiaid  dam  for  the  purpose  of  conducting  the  waters  of  said 
creek  to  lands  below  the  said  section  25,  for  the  purposes  of 
irrigation  and  for  domestic  use,"  and  denies  that  its  said 
claim  is  without  right.  Defendant  also  pleaded  section  318 
of  the  Code  of  Civil  Procedure,  as  a  bar  to  the  action.  For 
rt  third  defense  defendant  alleges  that  in  1868  one  J.  W. 
Ilanes  settled  upon  a  tract  of  land  at  the  mouth  of  San  Dima^; 
canyon,  and  near  the  center  of  said  section  26,  claiming  the 
same  for  cultivation  and  grazing,  and  on  September  23, 
1870,  he  caused  to  be  recorded  in  county  recorder's  office  in 
said  county  a  possessory  claim  under  the  act  approved  April 
20»  1852,  and  acts  amendatory  thereof,  setting  forth  in  his 
affidavit  claiming  the  land  the  requisite  facts;  that  he  at  the 
same  time  claimed  the  waters  of  said  creek  for  the  purposes 
aforesaid,  and  had  prior  to  said  time  entered  upon  said  creek 
nt  a  point  about  one  hundred  yards  north  of  the  north 
boundary  line  of  the  southeast  quarter  of  said  section,  and 
nbout  twenty  feet  west  of  the  north  and  south  line  through 
the  center  of  said  section,  and  constructed  a  dam,  and  a  ditch 
connected  with  said  creek  at  a  point  immediately  above  said 
dam  and  extending  down  to  and  upon  the  land  so  claimed 
by  him  for  the  purpose  of  diverting  the  waters  of  said  stream, 
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and  by  means  thereof  did  divert  the  waters  of  said  stream 
to  and  upon  the  land  occupied  by  him  and  used  the  same 
for  irrigation  and  domestic  purposes;  that  the  said  ditch  and 
the  pipes  subsequently  laid  along  the  course  thereof  have 
been  continuously  used  by  defendant  and  its  grantors  and 
predecessors  from  said  time  in  1870  to  the  commencement 
of  this  action  for  said  purposes  on  said  lands,  and  for  like 
purposes  on  other  lands  in  the  vicinity  of  said  southeast 
quarter  of  said  section  25 ;  that  at  the  time  of  said  appropria- 
tion and  the  location  of  said  land  said  section  25  was  unsur- 
vo.yed  public  land,  and  defendant  has  succeeded  by  mesne 
conveyances  to  all  the  right  and  interest  of  said  Hanes  in  said 
dam  and  ditches,  pipes,  rights  of  way,  and  easements  upon 
said  section  25,  and  it  and  its  grantors  and  predecessors  have, 
over  since  1870,  been  in  the  open,  uninterrupted,  and  noto- 
rious and  adverse  use  of  said  dam,  ditches,  and  pipes,  under 
a  claim  of  right  adversely  to  plaintiff  and  all  the  world,  and 
defendant  disclaims  any  other  right  to  said  east  half  of  the 
northwest  quarter  of  said  section.  The  cause  was  tried  by 
the  court  and  defendant  had  judgment  that  plaintiff  is  not 
the  owner  of  the  land  claimed  by  it,  and  that  defendant  re- 
cover its  costs.  There  was  evidence  tending  to  establish  the 
first  and  third  defenses  set  up. 

It  appears  from  the  findings  and  evidence  that  the  land 
was  within  the  indemnity  limits  of  the^rant  to  the  Atlantic 
and  Pacific  Railroad  Company  under  the  act  of  July  26, 
1866  (14  U.  S.  Stats.,  p.  292) ;  that  company  failed  to  build 
its  road  and  its  grant  was  forfeited  by  act  of  Congress  of 
July  6,  1886  (24  U.  S.  Stats.,  p.  123),  and  the  land  was  re- 
stored to  the  public  domain.  The  land  in  question  was  also 
within  the  ten  mile  limits  of  the  grant  of  land  to  the  Texas 
and  Pacific  Railroad  Company  by  act  of  March  3,  1871 
(16  U.  S.  Stats.,  p.  573) ;  by  the  terms  of  that  act  the  South- 
ern Pacific  Railroad  Company  was  authorized  to  construct  a 
line  from  Tehachapi  Pass,  by  the  way  of  Los  Angeles,  to 
the  Texas  and  Pacific  Railroad  at  or  near  the  Colorado  river, 
with  the  same  rights  as  had  been  granted  to  the  latter  com- 
pany; the  Southern  Pacific  Railroad  Company  constructed 
its  line  to  Yuma  between  1874  and  1879,  and  pursuant  to 
the  act  of  1871  selected  the  land  in  controversy,  the  land 
was  unpatented  and  nonmineral;  on  February  ^8, 1887,  the 
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latter  company  entered  into  a  contract  of  sale  and  purchase 
of  the  northwest  quarter  of  said  section  with  W.  D.  Noland 
and  Jacob  Heckenlively  for  one  hundred  and  sixty  dollars ; 
they  paid  thirty-two  dollars  as  first  payment  of  the  principal 
and  one  year's  interest  in  advance,  and  agreed  to  pay  one 
hundred  and  twenty-eight  dollars  within  five  years  and  in- 
terest annually,  which  latter  was  paid  to  February,  1892, 
and  no  further  payments  of  principal  or  interest  were  made ; 
Noland  and  Heckenlively  were  citizens  of  the  United  States 
and  purchased  the  land  from  the  company  in  good  faith; 
it  was  not  then  occupied  by  any  bona  fide  claimant  under  the 
pre-emption  or  homestead  laws,  and  had  not  been  settled 
upon  at  the  date  of  the  purchase,  or  on  March  3,  1887,  or 
subsequent  to  December  1,  1882^  under  the  settlement  laws 
of  the  United  States ;  neither  Noland  nor  Heckenlively  nor 
any  of  their  assigns  ever  settled  on  the  lands,  cultivated  or 
fenced  any  part  thereof,  but  Heckenlively  "did  under  said 
agreement  of  purchase,  shortly  after  it  was  executed  (whic 
was  February  28,  1887),  enter  upon  said  land  and  com- 
mence the  construction  of  a  ditch  and  tunnel  thereon." 
There  is  no  evidence  in  the  record  as  to  where  Heckenlively 
entered  upon  the  land  for  the  purpose  stated,  how  long  he 
remained,  or  the  extent  of  any  work  done  by  him  in  the 
construction  of  a  ditch  or  tunnel,  or  the  extent  of  his  pos- 
session of  the  land.  Noland  on  December  6,  1887,  assigned 
his  interest  in  the  contract  to  Heckenlively;  December  14, 
1887,  Heckenlively  conveyed  by  grant  deed  to  one  Cushman 
the  land  in  controversy,  and  on  August  29,  1888,  Cushman 
conveyed  by  grant  deed  to  plaintiff  the  same  land.  The 
court  finds  that  in  and  prior  to  the  months  of  November  and 
December,  1883,  one  N.  W.  Stowell  owned,  or  claimed  to 
own,  a  certain  water  right  in  the  waters  of  said  creek,  **the 
character  and  extent  of  which  water  right  the  court  does  not 
now  find  or  adjudicate,"  and  that  in  said  months  Stowell 
laid  and  constructed  across  a  portion  of  said  land  a  twelve- 
inch  pipe  line  to  conduct  water  across  said  land  to  the  south- 
east quarter  of  said  section  and  to  other  lands ;  that  prior  to 
July,  1887,  the  defendant  had  by  mesne  conveyances  "suc- 
ceeded to  and  now  owns  the  said  water  right  owned  or 
claimed  by  the  said  Stowell,  and  all  the  right  and  interest  of 
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the  said  Stowell  in  and  to  said  twelve-inch  pipe  line" ;  that 
defendant  in  July  and  August,  1887,  did  enter  upon  the 
land  in  controversy  and  "did  build  and  construct  thereon, 
at  a  point  where  the  waters  of  said  San  Dimas  creek  flow 
thereon  a  stone,  brick  and  cement  forebay,  sand-box  or  dam, 
and  did  lay  and  construct  from  said  forebay  or  dam  across 
a  portion  of  said  land  a  fourteen-inch  pipe  line" ;  the  court 
finds  that  defendant  claims  right  to  maintain  said  forebay  or 
dam  and  the  said  fourteen-inch  pipe  line,  and  also  the  twelve- 
inch  pipe  line  laid  by  Stowell,  but  makes  no  other  claim  of 
right  or  title.  The  court  does  not  find,  nor  does  it  decree, 
that  defendant  has  such  right;  its  conclusion  of  law  is  that 
plaintiff  should  take  nothing  by  its  action,  and  the  decree 
was  that  plaintifif  is  not  the  owner  of  the  land,  and  that  de- 
fendant had  judgment  for  its  costs. 

As  the  court  has  not  found  upon  the  issues  presented  by  the 
affirmative  allegations  of  the  answer,  but  has  disposed  of  the 
case  entirely  on  the  finding  that  plaintiff  has  no  title  to  be 
quieted^  we  shall  direct  our  attention  to  that  issue. 

Appellant  contends  that  if  any  interest  in  this  land  passed 
to  the  purchasers  under  the  contract  of  Noland  and  Hecken- 
lively  with  the  railroad  company,  then  they  or  their  vendees 
may  protect  that  right  by  this  action.  The  provisions  of 
section  738  of  the  Code  of  Civil  Procedure  have  been  held  to 
be  broad  enough  to  include  an  equitable  title  to  real  property 
{Tuffree  v,  Polhemus,  108  Cal.  670) ;  and  it  may  be  that  the 
right  to  purchase  land  under  the  act  of  1887,  presently  to  be 
noticed,  may,  under  some  circumstances,  be  quieted  as  against 
an  unlawful  trespass.  The  question  is.  Has  plaintiff  estab- 
lished a  right  under  the  allegation  of  ownership  such  as  will 
entitle  it  to  the  relief  asked?  Plaintiff  makes  no  claim  under 
the  Atlantic  and  Pacific  Railroad  Company's  grant.  Nor  is 
the  claim  directly  from  the  Texas  and  Pacific  grant  of  March 
3,  1871,  of  which  the  Southern  Pacific  Railroad  Company 
availed  itself  by  constructing  its  road.  The  court  finds  that 
this  latter  company  made  selection  of  this  land  under  the  act 
of  1871,  but  the  court  also  found  that  the  land  is  within  the 
ten  mile  limits,  which  latter  fact  made  the  selection  an  un- 
necessary proceeding  if  the  grant  had  otherwise  been  effected. 
The  ^selection  gdve  no  additional  right. 
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When  the  grant  was  made  to  the  Atlantic  and  Pacific  Rail- 
road Company  the  effect  was  to  withdraw  the  land  granted 
from  other  di.H{KMition  while  that  grant  remained  operative 
both  within  the  primary  and  indemnity  limits,  and  the 
Southern  Pacific  Railroad  Company  took  nothing  by  its 
grant,  and  could  convey  nothing  to  Noland  and  Hecken- 
lively.  {United  States  v.  Southern Pac.  R.  R.  Co.,  146  U.  S. 
570;  United  States  i\  Colton  etc.  Co.,  146  U.  S.  615;  Soutf^ 
em  Pac.  R,  R.  Co.  v.  United  States,  168  U.  S.  1;  Soutfiern 
Pae,  R.  R.  Co.  v.  Painter,  113  Cal.  247.)  Whether  defend- 
ant's predecessors  could  acquire  any  rights  of  way  or  other 
oascmenli*,  or  appropriate  the  waters  of  San  Dismas  Creek, 
after  the  grant  to  the  Atlantic  and  Pacific  Company,  if 
that  company  had  finally  |)erfected  its  right  to  a 
title  and  had  objected  to  such  appropriation,  need  not 
be  decided.  While  the  land  was  withdrawn  from  en- 
try under  its  grant  it  did  not  object  to  defend- 
ant's appropriation,  and  before  any  rights  were  acquiretl 
by  plaintiff's  predecessors  the  land  was  restored  to  the  public 
domain,  and  whatever  rights  defendant's  predecessors  had 
acquired  by  appropriation  of  water  or  rights  to  make  ditches 
and  lay  pipe  lines  attached  at  once  upon  the  forfeiture  of  the 
grant  of  the  Atlantic  and  Pacific  Company  by  the  act  of  1886 
and  the  restoration  of  the  land  to  the  public  domain.  If  the 
land  had  not  been  granted  to  the  Atlantic  and  Pacific  Com- 
pany the  rights  of  the  appropriators  would  have  attached  to 
the  land  under  the  act  of  July  26,  1866,  and  amendatory 
acts,  granting  the  right  to  construct  ditches,  etc.,  and  we  see 
no  reason  why,  upon  the  failure  of  the  grant  luid  the  resump- 
tion of  full  title  by  the  government,  that  defendant's  rights 
did  not  become  valid  from  their  inception.  It  results  that 
whatever  rights  defendant  acquired  were  undisturbed  by  the 
grant  to  any  of  these  roads,  and  but  for  the  act  of  Congress, 
next  to  be  noticed,  these  rights  of  defendant  are  indisputable. 
On  March  3,  1887,  Congress  passed  an  act  entitled  **An  act 
to  provide  for  the  readjustment  of  land  grants  made  by  Con- 
gress to  aid  in  the  construction  of  railroads  and  for  the  for- 
feiture of  unearned  lands,  and  for  other  purposes."  (24  U. 
S.  Stats.,  p.  556.)  The  main  purpose  of  this  act  was  to  re- 
lieve purchasers  of  forfeited  lands.  Section  2  provided  for 
canceling  patents  erroneously  issued  to  any  company.  Sec- 
tion '»  related  to  bona  fide  settlers  under  the  pre-emption  or 
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homestead  laws  and  reinstated  them  in  their  rights  of  their 
application  was  renewed  within  a  reasonable  time.  Section  4 
gave  the  right  to  a  purchaser  in  good  faith  from  the  raihroad 
company  to  a  patent  from  the  government^  upon  making 
proof  of  such  purchase  within  such  time  as  might  be  pre- 
scribed by  the  secretary  of  the  interior.  The  case  before  us 
does  not  come  within  the  provisions  of  any  of  these  sections. 

Appellant  claims  under  section  6,  which  reads  as  follows : 
''That  where  any  company  shall  have  sold  to  citizens  of  the 

United  States as  parts  of  its  grant^  lands  not  conveyed 

to  or  for  the  use  of  such  company , ....  and  where  the  lands 
so  sold  are  for  any  reason  excepted  from  the  operation  of  the 
grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the 
United  States  for  said  lands  at  the  ordinary  price  for  like 
lands,  and  thereupon  patents  shall  issue  therefor  to  the  said 
bona  fide  purchaser,  his  heirs  or  assigns.''  Provisos  in  the 
section  except  therefrom  lands  '4n  the  bona  fide  occupation 
of  adverse  claimants  under  the  pre-emption  or  homestead 
laws/'  etc,  and  also  '4ands  settled  upon  subsequent  to  the 
first  day  of  December,  1882,  by  persons  claiming  to  enter 
the  same  under  the  settlement  laws  of  the  United  States," 
etc.    (24  U.  S.  Stats.,  p.  556.) 

It  will  be  observed  that  this  right  to  purchase  was  subor- 
dinated to  the  rights  of  claimants  under  the  pre-emption 
and  homestead  laws  and  the  settlement  laws  of  the  United 
States,  from  which  it  would  seem  evident  that  the  lands  were 
previously  treated  as  public  lands  open  to  settlement.  A  pur- 
chaser from  a  railroad  company  prior  to  the  act  would  gain 
no  advantage  by  his  purchase  as  against  the  excepted  classes. 
And  we  think  the  right  of  any  such  purchaser,  who  based 
his  right  solely  on  his  contract  of  purchase,  would  be  subor- 
dinate to  rights  of  way,  ditch  and  water  rights  previously 
iicquired  in  good  faith  under  the  laws  of  the  United  States. 
It  may  be  that  if  the  purchaser  from  the  railroad  company 
was  in  actual  possession  of  the  land  when  the  relief  act  of 
1887  was  passed,  and  had  made  or  was  making  valuable  im- 
{jrovements  thereon  in  good  faith,  believing  that  he  had  title 
from  the  company,  and  he  showed  that  he  had  applied  to  pur- 
(;hiV5e  or  that  he  intended  within  a  reasonable  time  to  make 
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application  to  purchase  under  said  act,  the  courts  would  pro- 
tect his  right  as  against  a  right  acquired  by  another  person 
Bubsequent  to  such  possession  and  declared  intention.  But 
as  between  a  right,  such  as  is  claimed  by  defendant,  acquired 
prior  to  the  act  of  1887  and  prior  indeed  to  the  act  of  1871, 
and  as  early  as  in  1870,  and  the  right  by  which  plaintifiF 
claims,  the  former  must  prevail. 

In  the  case  before  us  there  is  no  evidence  that  plaintiff  or 
its  predecessors  are  now  or  ever  were  in  possession  of  the  land ; 
there  is  a  finding  that  Heckenlively,  shortly  after  he  entered 
into  the  contract  with  the  Southern  Pacific  Railroad  Com- 
pany, "did  enter  upon  said  land  and  commence  the  construc- 
tion of  a  ditch  and  tunnel  thereon,"  but  there  is  no  evidence 
as  to  what  part  of  the  land  this  was  or  as  to  the  extent  of  this 
temporary  possession,  or  how  long  he  remained  or  what 
work  he  did;  there  is  no  evidence  that  plaintiff  or  any  of  its 
predecessors  ever  applied  to  purchase  the  land,  or  expressed 
an  intention  to  do  so,  or  that  plaintiff  now  desires  to  purchase 
or  intends  to  purchase  the  land.  Its  right  to  purchase  ac- 
crued, if  at  all,  in  1887.  It  seems  to  me,  conceding  that  it 
has  not  lost  this  right  by  its  delay  to  make  application  to 
purchase  that  a  court  of  equity  ought  not  to  grant  the  relief 
asked  upon  a  mere  right  to  purchase,  such  aa  is  shown  in  this 
case,  where  it  appears  that  plaintiff  and  no  person  under 
whom  it  claims  was  ever  in  possession  of  the  land ;  is  not  now 
in  possession;  has  never  applied  to  purchase  the  land,  and 
does  not  show  any  intention  to  purchase  it.  We  think  there 
should  be  some  more  tangible  right  shown  than  appears  here 
before  a  court  of  equity  will  lend  its  aid  to  quiet  plaintiff's 
right,  which  appears  to  be  nothing  more  than  an  option  to 
purchase  unaccompanied  by  any  equitable  circumstances. 

Respondent  complains  that  the  court  made  no  findings  on 
the  facts  alleged  in  defense — in  other  words,  that  it  did  not 
find  as  to  defendant's  title.  The  complaint  alleged  owner- 
ship in  plaintiff;  the  evidence  was  clearly  insufficient  to  es- 
tablish ownei-ship ;  the  findings  of  fact  give  all  the  evidence 
upon  which  the  claim  of  plaintiff  rests,  and  the  court,  as  a 
conclusion  of  law,  found  *'that  the  defendant  is  entitled  to 
judgment  that  plaintiff  take  nothing  by  its  suit,"  and  the  de- 
ree  adjudged  "that  plaintiff  is  not  the  owner"  of  the  land  in 
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controversy.  Defendant  does  not  appeal  nor  complain  that 
its  title  was  not  adjudicated.  We  think  the  findings  cover 
all  the  facts  on  which  plaintiff  relied  to  show  that  it  is  the 
owner  of  the  land;  and  sa  the  facts  do  not  support  any  claim 
of  ownership,  legal  or  equitable,  but  do  support  the  conclu* 
sion  reached  by  the  court,  we  see  no  error  in  omitting  to  find 
as  to  defendant's  title  or  defenses. 

The  complaint  was  filed  in  1889  and  came  on  for  trial  in 
1890.  The  findings  were  lost  and  the  judgment  was  not  filed 
and  entered  until  March  12,  1897.  Findings  were  substi- 
tuted by  stipulation  June  29,  1899,  and  the  appeal  perfected 
thereafter  in  due  time.  No  explanation  is  given  for  the  delay 
in  having  judgment  entered  and  the  findings  supplied  at  an 
earlier  date,  but  no  point  is  made  by  either  party  by  reason  of 
these  facts. 

There  are  numerous  other  interesting  questions  discussed 
in  the  briefs^  but  we  think  the  foregoing  disposes  of  all  that 
are  necessary  to  the  dedsion. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  743.    Department  Two.— September  13,  1900.] 

J.  ELLIS  RODLEY  and  J.  F.  BARNES,  Respondents,  v. 
GEORGE  LYONS,  Appellant 

Attachmbivt— Dissolution — Bill  of  Sals  as  Sboubitt  fob  Note — 
Want  of  Delivebt. — In  an  action  upon  a  note,  in  which  an  at- 
tachment was  issued  and  a  motion  was  made  to  dissolve  it  on  the 
ground  that  it  was  secured  by  a  bill  of  sale  of  a  stock  of  mer- 
chandise, evidence  that  the  bill  of  sale  was  never  delivered  to  nor 
accepted  by  the  plaintiffs  nor  by  anyone  authorized  to  receive  it, 
and  that  there  was  no  delivery  of  possession  of  the  merchandise, 
is  sufficient  to  prove  that  the  bill  of  sale  i^ever  operated  as  se- 
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curiij  for  the  note,  and  to  Bustain  an  ordw  rsfnaing  to  diaeolTe 
the  attachment. 
Id. — Srmifo  Cause  pos  Tbial — Suiticiekct  or  Nones— DsncKDASfT 
NOT  Pbbjcdiced. — Where  it  waa  admitted  upon  the  motion  to  dis- 
charge the  attachment  that  the  only  defense  to  the  aotion  would  be 
that  the  security  given  for  the  note  should  be  first  eThanatfd  by 
foreclosure,  and  that  if  the  attachment  was  dissolved  judgment 
might  be  entered  for  plaintiff  to  save  costs  of  another  suit,  the  ques- 
tion of  security  being  all  that  was  involved,  the  defendant  cannot  be 
prejudiced  by  an  order  setting  the  case  for  trial  within  two  days 
after  settling  the  question  of  security  ■  against  the  defendant,  in- 
stead of  giving  five  days*  notice  of  the  trial. 

Id. — NONAPPBABANCE  OF  DEFENDANT  AT  TUAL— OlWBCTION  TO  NOTICE — 

Recital  in  Judgment — Consent  op  CovN8BLr--<;oNCLU8ivB  Find- 
ing.— Where  the  judgment  recited  that  counsel  for  both  parties 
agreed  in  open  court  on  the  hearing  of  the  motion  to  dissolve  the 
attachment  that  the  cause  should  be  peremptorily  set  for  trial  upon 
the  decision  of  the  motion,  and  was  so  set  for  two  days  there- 
after at  the  time  when  the  motion  was  denied,  such  recital  i^ 
proper  and  neoesHsry,  in  view  of  the  nonappearance  of  the  defend- 
ant at  the  trial,  on  account  of  objection  to  indufficiency  of  the 
notice  of  trial,  and  the  findings  so  made  in  the  judgment  is  con- 
clusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butt« 
County  and  from  orders  refusing  to  dissolve  an  attachment 
and  denying  a  new  trial.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Richard  White,  for  Appellant. 

Guy  R.  Kennedy,  and  Jo  D.  Sproul,  for  Respondents. 

HAYNES,  C— Plaintiffs  brought  this  action  in  the  supe- 
rior court  upon  a  promissory  note  executed  to  them  by  the  de- 
fendant, and  caused  a  writ  of  attachment  to  be  issued  and 
levied  upon  certain  personal  property  of  the  defendant.  A 
motion  to  dissolve  the  attachment  was  made  by  the  defend- 
ant, and  vios  denied  by  the  court  on  June  24, 1899,  on  which 
day  an  order  was  made  setting  the  cauj?c  for  trial  on  June 
26th  and  on  the  day  last  named,  in  (he  absence  of  defendant, 
a  trial  was  had  and  the  plaintiffs  obtained  judgment.  A  mo- 
tion for  a  new  trial  was  made  and  denied,  and  defendant  ap- 
peals: 1.  From  the  order  refusing  to  dissolve  the  attach- 
ment; 2.  From  the  order  setting  the  case  for  trial;  3.  From 
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an  order  denying  the  motion  for  a  new  trial;  and  4.  From 
the  judgment. 

The  defendant  in  said  action  was  engaged  in  the  business 
of  a  harness  maker  and  selling  harnesses,  saddles,  whips,  etc., 
in  Chico,  and  his  stock  was  supposed  to  be  of  the  value  of 
about  one  thousand  dollars.  On  the  evening  of  March  24, 
1899,  his  goods  were  attached  by  a  creditor,  the  amount  due, 
including  costs  and  sheriff's  fees,  being  four  hundred  and 
twenty-seven  dollars.  Defendant,  desiring  to  pay  the  de- 
mand and  have  his  property  released,  applied  to  the  plaintiffs 
for  a  loan  of  said  amount,  and  offered  to  execute  a  bill  of 
sale  upon  his  said  property  to  secure  them.  They  thereupon 
went  to  an  attorney's  office  to  have  the  papers  prepared.  A 
promissory  note  for  said  sum,  due  one  day  after  date,  pay- 
able to  the  plaintiffs,  and  a  bill  of  sale  of  the  stock  of  goods, 
were  prepared,  and  signed  by  the  defendant,  and  plaintiffs 
each  drew  a  check  for  one-half  of  said  9um.  The  checks 
were  delivered  to  the  sheriff,  who  thereupon  released  the  at- 
tachment. 

On  April  17th  another  creditor  of  defendant  Lyons  levied 
an  attachment  upon  the  same  stock  of  goods  upon  a  demand 
for  the  sum  of  one  hundred  and  fifty  dollars,  and  thereupon 
plaintiffs  brought  this  action  and  procured  an  attachment 
to  issue  and  to  be  levied  on  the  same  goods,  subject  to  the 
prior  attachment.  Plaintiffs'  affidavit  upon  which  the  writ 
of  attachment  was  based  stated,  after  setting  out  the  indebt- 
edness, "that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  personal  property,  or 
any  pledge  of  personal  property.''  This  statement  defend- 
ant contends  was  not  true;  that  the  plaintiffs  had  security 
by  a  pledge  of  the  personal  property  effected  by  the  bill  of 
sale  and  possession  taken  thereunder. 

In  the  brief  statement  wc  have  made  of  the  traiitJaction  at 
the  attorney's  office  it  will  be  observed  that  it  is  only  said 
that  the  bill  of  sale  was  signed  by  the  defendtuit.  That  wtus 
about  as  much  as  could  be  stated  of  what  then  occurred  with- 
out entering  the  domain  of  disputed  facts.  The  affidavits 
used  on  the  hearing  cover  eighty-three  pages  of  the  tran- 
script, and  as  to  all  material  facts  averred  by  either  side,  ex- 
(•ci>t  those  above  stated,  are  either  explained  away  by  the 
other  .side  or  met  bv  a  Hat  contradict  ion,  and  a  decision  bv 
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the  court  below  either  way  would  neceesarily  be  afiirmed  here, 
whatever  might  be  our  opinion  as  to  the  weight  of  the  evi- 
dence or  the  credibility  of  the  witnesses.    It  is  sufficient  to 
>ay  that  there  was  evidence  that  Kennedy,  the  attorney  who 
<Irow  up  the  papers,  was  asked  by  plaintiflFs  whether  a  bill  of 
sale  would  be  security,  and  that  he  replied  that  it  was  no 
security  unless  they  took  and  held  possession  of  the  gooil< : 
that  Rodley  stated  that  the  security  was  no  good,  and  i?tarte<l 
to  leave  the  office;  that  defendant  said  that  he  owed  little, 
that  forty  dollars  would  cover  all  his  other  indebtedness,  and 
Hodlcy  then  consented  to  make  the  loan ;  that  the  plaintiffs 
did  not  read  or  examine  the  bill  of  sale,  that  it  was  not  di^ 
livered  to  them,  that  it  was  lying  on  the  table  and  defendant 
told  Kennedy  to  put  it  in  his  drawer.    There  was  also  evi- 
dence to  the  effect  that  plaintiffs  requested  Kennedy  to  put 
the  note  in  the  bank,  and  that  Lyons,  the  defendant,  wa? 
told  to  make  payments  to  the  bank  as  he  could  spare  tho 
money,  and  that  it  was  expected  that  he  could  close  the  mat- 
ter up  by  the  next  October.     Barnes,  one  of  the  plaintiffs, 
testified  that  he  never  saw  a  bill  of  sale  signed  by  Lyons ;  that 
if  it  was  signed  it  was  never  delivered  to  either  of  the  plain- 
tiffs, nor  to  any  agent  of  theirs,  and  no  one  was  authorized  to 
receive  it.    It  is  quite  clear  that  if  the  bill  of  sale  was  never 
delivered  or  accepted  it  never  operated  as  any  security  to 
plaintiffs.    It  might  well  be  that  relying  on  defendant's  state- 
ment that  all  his  other  debts  did  not  exceed  forty  dollars, 
that  they  did  not  desire  to  interfere  with  his  business  by  tak- 
ing possession,  and  so  did  not  accept  the  bill  of  sale,  and 
the  direction  that  the  note  be  placed  in  the  bank,  where  thr» 
defendant  could  make  payments  upon  it  as  he  could  spare 
the  money,  implied  that  he  was  to  remain  in  possession  and 
continue  his  business  aa  before,  a  fact  inconsistent  with  the 
advice  of  the  attorney  and  of  their  probable  action  if  thev 
had  accepted  the  bill  of  sale.    I  think,  therefore,  that  there 
was  evidence  sufficient  to  sustain  the  action  of  the  court  in 
refusing  to  dissolve  the  attachment,  and  that  his  order  in 
that  behalf  should  be  affirmed. 
2.  The  order  denying  the  motion  to  dissolve  the  attach- 
ment was  made  on  June  24th,  and  on  that  day,  in  the  absenci: 
of  the  defendant  and  without  his  consent,  the  cause  was  set 
^own  to  be  tried  on  the  26th.    Notice  thereof  was  served  upon 
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defendant  the  same  day,  and  defendant  admitted  service 
'*with  all  rights  reserved,  and  without  waiving  right  to  ob- 
ject to  insufficient  notice  of  setting  the  case  for  trial." 

By  an  act  approved  February  14,  1899  (Stats.  1899,  p. 
5),  section  594  of  the  Code  of  Civil  Procedure  was  amended 
by  adding  thereto  the  following:  'Trovided,  however,  if 
the  issue  to  be  tried  is  an  issue  of  fact,  proof  must  be  first 
made  to  the  satisfaction  of  the  court  that  the  adverse  party 
has  had  five  days'  notice  of  the  trial." 

In  the  notice  of  appeal  it  was  stated  that  said  order  set- 
ting the  case  for  trial  was  appealed  from,  apparently  as  an 
independent  appeal,  but  it  is  included  in  the  notice  of  mo- 
tion for  a  new  trial  as  one  of  the  grounds  of  said  motion,  and, 
indeed,  is  the  only  ground  appearing  in  the  record  upon 
which  a  new  trial  was  sought,  and  will  be  so  considered. 

The  judgment  recites  that  the  motion  to  dissolve  the  at- 
tachment was  heard  on  June  20th;  that  counsel  for  both 
parties  agreed  that  day,  in  open  court,  that  the  cause  should 
be  peremptorily  set  for  trial  upon  the  decision  of  the  motion 
to  dissolve  the  attachment,  and  was  so  set  at  the  time  the 
motion  was  denied. 

Defendant's  attorney,  in  his  affidavit  filed  on  his  motion 
for  a  new  trial,  states  that  on  June  20th,  at  the  time  of  the 
hearing  of  the  motion  to  dissolve  the  attachment,  the  court 
suggested  that  counsel  consent  to  a  trial  at  that  time,  so 
that  the  whole  matter  could  be  heard  together;  that  he  ob- 
jected to  a  summary  hearing,  or  having  the  cause  set  for 
the  next  day,  and  in  reply  to  plaintiffs'  counsel  stated  that 
he  was  willing  to  admit  that  the  note  had  been  executed  as 
alleged,  but  that  it  was  secured,  and  the  action  brought  was 
not  the  proper  action,  but  that  the  security  should  first  be 
exhausted  by  foreclosure ;  and  in  the  affidavit  of  defendant 
as  to  what  his  counsel  said  he  used  this  language :  "That  if 
his  motion  for  the  dissolution  of  the  attachment  was  so  de- 
cided (in  his  favor)  he  w^ould  consent  to  a  judgment  being 
entered  for  plaintiflFs,  as  the  question  of  security  was  all  that 
was  involved,  and  when  that  was  settled  defendant  would 
have  no  other  defense  to  the  note,  and  a  judgment  might 
then  be  entered  to  save  costs  of  another  suit." 
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The  question  whether  plaintiffis  at  any  time  held  security 
for  the  payment  of  the  note  having  been  settled  by  the  deci- 
sion upon  the  motion,  it  is  quite  clear  from  the  above  statc- 
nieiii  that  the  defendant  was  not  injured  by  a  trial  of  tho 
vn»e  upon  two  days'  notice  instead  of  five.  But  the  recital 
in  the  judgment,  as  we  have  seen,  conflicts  with  coun:^rs 
statement,  and  this  recital  was  proper  and  necessary  in  view 
of  the  nonap[)earance  of  the  defendant  at  the  trial;  and  tbi> 
finding  is  conclusive.  The  order  setting  the  cause  for  trial 
Wing  the  only  ground  of  the  motion  for  new  trial,  the  order 
denying  that  motion  should  be  affirmed.  No  other  errors 
ai*e  suggested  or  urged,  and  we  find  none  affecting  the  jud.u- 
mont. 

It  is  therefore  advised  that  the  judgment  and  orders  ap- 
pealed from  be  affirmed. 

(iray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jud^s^- 
nient  and  orders  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1440.    Department  Two.— September  13,  1900.] 

PIETRO  QUEIROLO,  Respondent,  v.  ROSA  QUEIROLO, 

Appellant. 

Divorce — Cubtodt  or  Childbbn — ^Petition  fob  MoDmcATioif  or  Db- 
CBKE — Refusal  of  Continuance — Absence  of  Showing. — Upon 
the  hearing  of  a  verified  petition  to  modify  a  decree  of  divorce 
which  awarded  the  custody  of  the  children  to  the  mother,  so  as 
to  award  the  same  to  the  father,  on  the  ground  of  the  mother's 
alleged  unfitness  and  immoral  conduct,  an  application  by  her  coun- 
sel for  a  continuance  based  merely  on  the  certificate  of  a  physician 
as  to  her  illness,  without  any  denial  of  the  averments  of  the  peti- 
tion, or  any  affidavit  or  professional  statement  that  she  would 
testify  contrary  to  its  averments,  or  that  her  presence  at  the  hear- 
ing was  necessary,  was  properly  refused. 

Id. — SuppoBT  OF  Modification— Evidence  or  Iicmobal  CJonduct. — Tes- 
timony in  support  of  the  allegations  of  the  petition  by  witnesses 
who  were  in  a  position  to  know  the  character  of  the  house  in 
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nHiich  the  defendant  waa  residing  \\'ith  the  children  that  it  wa;) 
notoriously  disreputable,  and  that  »he  was  illicitly  cohabiting  therein 
with  another  man,  and  that  the  place  and  its  surroundings  were 
unfit  lor  the  children,  sufficiently  warrants  the  court  in  modifying 
the  decree  by  taking  the  children  from  the  custody  of  the  mother 
and  awarding  them  to  the  custody  of  the  father. 

Id. — Admission  of  Ck)UNSEL  in  Open  Court — Review  Upon  Appeal — 
Absence  of  Ruling  and  Exception — Appellant  not  Injubed. — 
The  admission  of  the  counsel  for  the  defendant  in  open  court  as  to 
the  immoral  conduct  of  the  defendant,  even  if  it  be  concedett 
in  excess  of  the  authority  given  him  by  section  283  of  the  Code 
of  Civil  Procedure,  cannot  be  made  a  ground  of  reversal  upon 
appeal  of  the  defendant,  where  it  appears  that  no  ruling  was 
made  by  the  court,  and  objection  was  made  or  exception  taken, 
in  respect  to  the  consideration  of  the  admission  by  the  court, 
and  where  the  evidence  was  such  as  clearly  to  show  that  the  de- 
fendant was  not  injured  by  the  admission,  if  it  be  conceded  to 
be  error. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
nnd  County  of  San  Francisco  modifying  a  decree  of  divorce 
a«  to  the  custody  of  the  children.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  D.  Brandon,  James  A.  Devoto,  and  Devoto  &  Demar- 
tini,  for  Appellant. 

Leon  Samuels,  for  Respondent. 

CHIPMAN,  C. — This  is  an  appeal  by  defendant  from  an 
order,  modifying  a  decree,  given  and  made  November  18, 
1896,  by  which  plaintiff  obtained  a  divorce  from  defendant 
on  the  ground  of  her  extreme  cruelty,  and  awarding  the  cus- 
tody of  their  three  minor  children  to  defendant. 

On  November  22,  1897,  plaintiff  filed  a  verified  petition  in 
the  action,  setting  forth,  among  other  facts,  that  defendant 
is  residing  with  said  three  children  at  No.  321  Pacific  street ; 
that  the  children  are  of  tender  years,  to  wit,  one  a  boy  aged 
nine  years,  one  a  girl  aged  seven  years,  and  one  a  girl  aged 
five  years;  "that  said  house  is  a  notoriously  disreputable 
house  and  an  unfit  and  improper  place  in  which  to  rear  said 
children ;  that  said  defendant  has  neglected  and  improperly 
treated  said  children  and  each  of  them" ;  that  "for  a  long 
time  past  said  defendant  has  notoriously  and  illicitly  cohabi- 
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ted  and  now  cohabits  with  one  A.  Donzellij  though  not 

united  to  him  in  the  bonds  of  matrimony and  that 

the  said  defendant  is  not  a  fit  or  proper  person  to  have  care, 
control,  custody,  and  education  of  said  children."  The  peti- 
tion concludes  with  a  prayer  that  the  decree  be  modified  so 
far  as  relates  to  said  children,  etc. 

The  i>etition  was  ordered  to  be  heard  on  November  2o, 
1897,  of  which  defendant  had  due  notice,  and  came  on  to 
be  heard  on  November  30th,  plaintiff  appearing  in  person 
and  by  counsel,  and  defendant  appearing  by  counsel,  Mr.  F. 
I).  Brandon.  A  continuance  was  asked  by  defendant's  coun- 
sel on  the  certificate  of  her  attending  physician  that  defend- 
ant was  "too  sick  and  ill  to  be  personally  present  in  court." 
By  consent  of  the  parties  the  testimony  of  several  witnesses? 
was  taken  and  the  further  hearing  was  postponed  until  De- 
cember 3,  1897,  at  which  time  defendant's  counsel  again 
moved  for  a  continuance  on  the  same  ground  as  before,  and 
the  court  denied  the  motion.  Counsel  for  defendant  there- 
upon orally  denied  the  allegations  of  the  petition  except  a-? 
to  the  alleged  illicit  cohabitation  of  defendant  with  the  said 
Donzelli,  which  he  admitted  to  be  true.  The  matter  was 
submitted  to  the  court  for  its  decision,  and  on  December  8, 
1897,  the  court  made  its  order  modifying  its  decree  in  the 
divorce  case  and  awarded  the  custody  of  the  children  to 
plaintiff.  The  order  recites,  among  other  things,  that  "all  the 
allegations  set  forth  in  plaintiff's  petition  were  proven  to 
the  satisfaction  of  the  court." 

Error  is  claimed:  1.  In  refusing  to  grant  defendant's  mo- 
tion for  a  continuance;  2.  For  insuflSciency  of  the  evidence  to 
support  the  order;  and  3.  In  considering  the  admission  of 
the  counsel  for  defendant  at  the  time  it  was  made. 

The  first  objection  is  grounded  on  the  assumption  that  the 
certificate  of  the  physician  alone  gave  defendant  an  abso- 
lute right  to  a  continuance.  There  was  then  no  answer  to 
the  petition,  no  denial  of  its  verified  averments,  no  affidavit 
of  defendant  nor  even  an  oral  statement  of  her  counsel  that 
if  permitted  to  be  present  defendant  would  testify  to  the  un- 
truthfulness of  the  facts  stated  in  the  petition  or  to  any 
facts  whatever,  and  no  showing  that  her  presence  was  neces- 
essary  as  a  witness  or  as  adviser  to  her  counsel  in  conducting 
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the  hearing.    Under  such  circumstances  it  was  not  error  to 
refuse  the  motion.    (Paulucci  v.  Verity,  1  Kan.  App.  121.) 

The  evidence  was  sufficient  to  support  the  order.  It  ap- 
peared by  the  testimony  of  witnesses  who  were  in  position  to 
know  the  character  of  the  house  in  which  defendant  was  re- 
siding with  her  children  that  it  was  notoriously  of  the  char- 
acter alleged,  and  that  its  immediate  surroundings  were  such 
as  to  warrant  the  court  in  causing  the  removal  of  the  children 
and  in  determining  that  they  should  be  taken  from  defend- 
ant and  given  to  plaintiff's  custody  and  care. 

Counsel  strenuously  contend  that  it  was  error  to  receive 
and  consider  the  admission  of  counsel  as  to  the  immoral  con- 
duct of  his  client;  that  the  admission  was  in  excess  of  the 
authority  given  him  by  section  283  of  the  Code  of  Civil  Pro- 
cedure, and  several  pages  of  the  reply  in  brief  are  devoted 
to  an  argument  the  purpose  of  which  is  to  show  that  the  de- 
cision in  Heame  v,  De  Young,  111  Cal.  377,  "is  highly  tech- 
nical and  not  warranted  in  reason  or  principle."  Other  cases 
giving  construction  to  this  section  are  Preston  v.  Hill,  50  Cal. 
53,*  and  Smith  v.  Whittier,  95  Cal.  279,  and  these  cases  were 
referred  to  approvingly  in  Reclamation  Dist,  v.  Hamilton, 
112  Cal.  603.  We  do  not  feel  called  upon  to  discuss  the 
point  in  the  present  matter.  The  admission  was  made  in 
open  court  at  the  hearing  by  the  then  attorney  of  defendant, 
who  now,  with  associate  counsel,  seeks  to  take  advantage  of 
it  by  this  appeal.  Some  testimony  was  given  tending  to  show 
the  truth  of  the  fact  admitted;  no  objection  was  made  to  the 
admission,  and,  of  course,  no  ruling  made  or  exception  re- 
served thereto.  Besides,  the  testimony  was  such  as  to  clearly 
show  that  defendant  was  not  injured  by  this  admission  of 
her  counsel  if  it  be  conceded  to  be  error. 

The  order  should  be  affirmed. 

Gray,  C,  audi  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.  Harrison,  J.,  Temple,  J.,  Henshaw,  J. 
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[L.  A.  No.  670.    Department  Two.— September  13.  1900.] 

JENNIE  OBERLANDER,  Appellant,  v.  FIXEN  &  CX>-  Kt- 

8{X)ndeut. 

« 
New  Trial^Newlt  Disoovkbkd  Evumcrce— Extensioh  or  Time  to  File 
ArriDAViTS.— Under 'section  669,  subdivision  1,  of  the  Code  of  Civil 
Procedure,  the  court  has  power  to  extend  the  time  for  filing  af- 
fidavitfl  on  motion  for  a  new  trial  to  more  than  thirty  cIavh  h*^- 
yond  the  statutory  time.  The  limitation  on  the  court's  power  of 
extending  time  in  other  classes  of  cases  imposed  by  section  ]<W»4 
of  that  code  has  no  application  to  such  a  case. 

Id. — CrMiLATivE  Evidbitcb— Appeal. — ^Under  section  657  of  the  Code 
of  Civil  Procedure,  a  new  trial  asked  for  on  the  ground  of  newly 
discovered  evidence  should  not  be  refused  merely  because  the 
evidence  is  cumulative  in  a  case  where  the  cumulation  Is  suAi- 
ciently  strong  to  render  a  different  result  probable.  Whether 
the  evidence  is  or  is  not  of  this  character  is  not  a  question  of 
law,  but  is  for  the  judgment  of  the  trial  judge,  whose  dis^^tion 
will  not  be  interfered  with, on  appeal,  except  in  cases  of  manifest 
abuse.  This  rule  obtains  on  appeal,  whether  the  motion  for  a 
new  trial  is  granted  or  denied  by  the  trial  court. 

Id. — Diligence  in  Discovebt. — ^The  question  whether  the  newly  dis- 
covered evidence  could  with  reasonable  diligence  have  been  dis- 
covered and  produced  at  the  trial  is  for  the  trial  judge,  and  his 
determination  will  be  regarded  as  conclusive  on  appeal  unless  it 
appears  that  his  discretion  haa  been  abused. 

APPEAL  from  an  order  of  the  Superior  Court  of  I^os 
Angeles  County  granting  a  new  trial.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  J.  Hunsaker,  and  Paul  R.  Frost,  for  Appellant. 

I.  H.  Johnson,  and  John  T.  Jones,  for  Respondent. 

THE  COURT.— The  appellant  recovered  judgment  in  the 
court  below  for  damages  (seventeen  hundred  and  fifty  dol- 
lars), resulting  from  her  falling  down  a  negligently  con- 
structed staircase  leading  from  the  defendant's  storeroom, 
where  she  had  just  been  employed  by  the  defendant,  to  the 
basement.  The  court  granted  a  new  trial  on  the  ground  of 
newly  discovered  evidence;  and  the  grounds  urged  for  re- 
versal are:     1.  That  the  affidavits  were  not  served  or  filed 
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in  time;  2.  Want  of  diligence  on  the  part  of  defendant  in 
preparation  for  trial;  and  3.  That  the  newly  discovered  evi- 
dence was  merely  cumulative. 

The  first  point  presents  no  diflSculty.  The  time  allowed 
the  defendant  for  filing  afiidavits  was  extended  by  order  of 
courts  and  the  affidavits  were  in  fact  filed  more  than  thirty 
(lays  beyond  the  statutory  time;  but  an  extention  beyond 
thirty  days  is  forbidden  by  the  section  1054  of  the  Code  of 
(Jivil  Procedure  only  with  reference  to  the  cases  therein  enu- 
merated ;  among  which  the  filing  of  affidavits  on  motion  for 
new  trial  is  not  included,  with  reference  to  which  the  power 
of  the  court  to  extend  is  given  by  section  659,  subdivision  1. 
The  case  of  Smith  v.  Jordan,  122  Cal.  68,  cited  by  appel- 
lant's counsel,  bears  no  analogy  to  the  case  at  bax;  and  the 
rule  therein  referred  to — established  in  Flagg  v.  Puterbaugh, 
08  Cal.  134 — has  no  application. 

The  other  points  may  be  conveniently  considered  together. 
Under  the  provisions  of  section  657  of  the  Code  of  Civil  Pro- 
cedure the  requisites  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  are  that  the  evidence  could  not,  with  rea- 
sonable diligence,  have  been  discovered  and  produced  at  the 
trial,  and  that  it  shall  be  ^'material  for  the  party  making  the 
a|)plication"  (subdivision  4) — or,  as  previously  expressed, 
shall  be  of  a  character  "materially  affecting  the  subst^uitial 
rights  of  such  party."  The  last  requisite  would  seem  to  im- 
ply that  the  newly  discovered  evidence  should  be  of  such  a 
character  as  to  render  a  different  result  probable  on  a  new 
trial ;  and  accordingly  such  is  held  by  the  court  to  be  the  es- 
tablished rule.  (Hayne  on  New  Trial  and  Appeal,  91.) 
Where  these  requisites  occur  they  constitute  sufficient 
grounds  for  new  trial,  and  no  others  can  be  required. 

Hence  the  rule,  so  often  reiterated  by  the  courts,  that  a 
new  trial  should  not  be  granted  where  the  evidence  is  merely 
cumulative,  must  be  regarded  (in  this  state)  not  as  an  inde- 
pendent rule,  additional  to  those  established  by  the  provi- 
sions of  section  667  of  the  code,  but  as  a  mere  application  of 
those  rules,  or,  as  it  has  been  expressed,  as  ''a  corollary  of 
the  requirement  that  the  newly  discovered  evidence  must  be 
such  as  to  render  a  different  result  probable  on  a  retrial  of  the 
case."     (Hayne  on  New  Trial  and  Appeal,  sec.  90,  pp.  25R, 
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2r}6.)    For  (continuing  the  citation)  "it  is  evident  that  new 
evidence,  although  cumulative,  might  be  of  so  overwhelming 
a  character  as  to  render  a  different  result  certain"  (or  proH- 
abl«) ;  and  in  such  case  under  the  express  provisions  of  the 
code  a  new  trial  should  be  granted.    The  rule  should  therc^ 
fore  be  const rue<l  an  simply  holding  that  cumulative  evidenct* 
is  insufficient  **unIeK*<  it  Ls  dear  such  evidence  would  clian*;*'^ 
tbc  result."     {Lrvihlrt/  r.  Johnson.  35  Cal.  41.)     Hence,  **a 
new  trial  should  not  l)e  refu-sed  merely  because  the  evidence 
is  cumulative  in  a  case  where  the  cumulation  is  suflSciently 
strong  to  render  a  differt»nt  result  probable."    That  this  i** 
the  true  statement  of  the  nile  is  established  in  the  case  last 
cited,  and  in  Von  Glahn  v,  Brennan,  81  Cal.  264,  and  in 
(XRourke  v.    Vennekohl,   104   Cal.  256— from   which  the 
alK)ve  language  is  quoted ;  and  it  is  so  in  effect  held  in  People 
V.  Stanford,  (U  Cal.  27. 

Whether  the  evidence  is  of  this  character  is  not  a  question 
r>f  law  but  for  the  judgment  of  the  trial  judge,  whose  discro- 
tion  will  not  l)e  interfered  with  by  this  court  except  in  ca^es^ 
of  manifest  abust*.  Hence,  where  the  motion  is  denied,  the 
fact  that  the  newly  discovered  evidence  is  merely  cumulative 
will  in  general  l)e  a  sufficient  ground  for  affirmance;  but 
where  the  motion  is  granted,  the  contrary  will  hold.  For, 
i:)  either  case,  it  is  for  the  trial  judge  to  determine  whether 
the  evidence  is  of  character  probably  to  affect  the  result  on 
a  new  trial;  and  unless  the  evidence  be  of  such  a  character 
as  to  make  it  manifest  and  certain  to  this  court  that  in  the 
one  ca.se  it  would,  or  in  the  other  that  it  would  not,  result 
differently  on  a  retrial,  the  order  will  not  be  disturbed.  The 
present  case,  we  think,  comes  within  the  principles  above  laid 
down,  and  it  will,  therefore,  in  the  view  we  take  of  the  case, 
he  unnecessary  to  detennine  whether  the  newly  discovered 
evidence  was  in  fact  cumulative  or  otherwise. 

Whether  in  this  case  the  evidence  could  with  reasonable 
diligence  have  been  discovered  and  produced  at  the  trial  was 
also  a  question  upon  which  the  judgment  of  the  court  be- 
low must  be  regarded  as  conclusive,  unless  it  appear  that  his 
discretion  has  been  abused ;  and  on  this  point  we  think  the 
moving  party  made  a  sufficient  case.  {Jones  v.  Singleton, 
45  Cal.  92.) 
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Counsel  for  appellant,  on  the  construction  they  put  on  the 
affidavit  of  A.  H.  Fixen,  make  a  very  strong  case,  and  could 
we  agree  in  that  construction  our  conclusion  might  be  dif- 
ferent; but  our  view  of  the  terms  of  the  affidavit  is  different. 
It  reads :  'T.  am  the  treasurer  of  the  defendant  corporation 
and  as  such  had  particular  charge  of  arranging  defendant's 
defense  to  this  action  subsequent  to  the  trial  of  said  cause,  to 
wit,  on  or  about  the  first  day  of  June,  1896,  and  for  some  time 
thereafter,  I  have  discovered  evidence,"  etc.  This  is  construed 
by  the  counsel  asiiaying  that  affiant  had  charge  of  the  de- 
fense "subsequent  to  the  trial"  only.  But,  obviously,  this 
construction  cannot  be  entertained,  and  we  must  construe 
the  affidavit  as  though  "subsequent"  were  written  with  a 
capital  initial,  and  a  period  inserted  after  "action."  (Bou- 
vier's  Law  Dictionary,  word  "Punctuation.")  Thus  con- 
strued, the  affidavit  clearly  states  that  the  affiant  had  charge 
of  the  defense  and  shows  that  he  used  reasonable  diligence 
in  preparing  for  it.  Nor  does  it  appear  that  the  newly  dis- 
covered evidence  was  of  a  character  "to  put  defendant  upon 
inquiry."     {Heintz  v.  Cooper,  104  Cal.  671.) 

The  order  granting  a  new  trial  must  therefore  be  affirmed, 
and  it  is  so  ordered. 

Hearing  in  Bank  denied. 
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ABATEMENT.    See  Appeal,  13;  Estates  of  Deceased  Persons^  18. 

ACCOUNT  STATED.     See  Attachment,  4-6. 

ADVERSE  POSSESSION.    See  Water  and  Water  Righte,  46,  10-13. 

AGENCY. 

Knowledge  of  Agent,  W^hen  not  Affecting  Pbincipai*. — ^The  knowl- 
edge of  an  agent  is  not  knowledge  of  the  principal  in  respect  of  mat- 
ters not  within  the  scope  of  the  agent's  authority.     (Westerfeld 
V.  New  York  Life  Ins.  Co.,  68.) 
See  Fraud,  9;  Sale,  20. 

APPEAL. 

1.  Review  of  Evidence — Excluded  Evidence. — This  court,  in  re- 
viewing upon  appeal  the  sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court,  cannot  consider  any  excluded  evidence. 
(Shepherd  v.  Turner,  530.) 

2.  Abouuent — Specifications  Ouitted  from  Brief — Abandonment. 

Specifications  of  the  insufficiency  of  the  evidence  to  support  tho 
findings,  which  are  not  argued  in  the  appellant's  brief,  will  be 
deemed  abandoned.     (Id.) 

3.  Review  Upon  Appeai^— Insufficienct  of  Evidsncb. — ^Where  an 
appeal  from  the  judgment  is  taken  more  than  sixty  days  after 
the  entry  of  the  judgment,  the  question  whether  the  evidence  is 
insufficient  to  support  the  judgment  cannot  be  considered  upon 
such  appeal;  and  where  the  ground  of  insufficiency  of  the  evidence 
was  not  urged  or  considered  on  the  hearing  of  the  motion  for  a 
new  trial,  the  review  upon  appeal  from  the  order  denying  the 
new  trial  will  be  confined  to  the  errors  urged  and  considered  by  the 
court  below.     (Coonan  v.  Loewenthal,  197.) 

4.  Findings — Sufficiency  of  Evidence — New  Tkial — Judgment.— 
Upon  appeals  from  a  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial,  neither  of  which  is  taken  within  sixty 
days  after  the  denial  of  the  motion,  the  appeal  from  the  order 
will  be  dismissed,  and  the  question  of  the  sufficiency  of  the  evi- 
dence to  justify  the  findings  and  decision  cannot  be  considered. 
(WiM  T.  Ballon,  46.) 

(W7) 
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APPEAL  (OonUiraed). 

5.  Obobb  DiirriHO  New  Tual— iKSumcnaiCT  or 
•a  appeal  from  an  order  denymg  a  new  trial,  am  objoetion  to 
the  eufficiency  of  the  finding*  cannot  be  UTfed  as  a  gronad  for 
rerersal,  and  can  only  be  considered  at  adviaofy  fm  relatlii  to 
further  proceedings  in  the  cause,  upon  reversal  of  tta  mitt.  (Fo- 
garty  T.  FogaHy,  46.) 

6.  JrooMKNT — Lapsc  or  Time. — An  appeal  from  a  jiiilginwit  taken 
nearly  two  years  aft^^r  the  rendition  and  entry  <rf  tta  Judgment 
cannot  be  entertained.  (Houser  ft  Haines  Hfg.  Co.  t.  Hargirore, 
90.) 

7.  New  Trial  Order— Pboceediko  Ihdeprkdbiit  or  JuiMlfsiiT. — A 
motion  for  a  new  trial  under  the  code  is  a  proceeding  iadepeBdent 
of  the  judgment,  and  may  be  granted  even  after  the  jndgBMot 
has  been  affirmed  upon  appeal;  and  an  order  graatiqg  or  dnying 
a  new  trial  may  be  reviewed  upon  an  appeal  taken  in  time^  not- 
withstanding the  judgment  may  be  finaL     (Id.) 

8.  Appeal  raoM  Judgment — Absence  or  Evidbnob — ^FiNDiHGa--OMis- 
"8109. — ^Upon  an  appeal  from  the  judgment  taken  upon  tta  ji^* 
ment-roU  alone,  without  any  bill  of  ezeeptioBSy  or  ahowiiy  of 
what  evidence  was  f^iven,  the  findings  made  are  oondnsive;  and  the 
omisBion  to  make  findings  upon  issues  presented  by  a  croas  eom- 
plaint  is  not  ground  for  a  reversal  of  the  Judgment.  (Stewart  ▼, 
Hollingsworth,  177.) 

9.  BsrusAL  TO  Strike  Out  Irrelevant  MAnsn— loERTiriOAiioir  in 
Beoord. — In  the  record  upon  appeal  from  an  order  refusing  a  mo- 
tion to  strike  out  certain  parts  of  a  oomplaint  as  redundant,  un- 
necessary, and  irrelevant  which  are  referred  to  in  the  motion  by 
page  and  line  of  the  pleading,  the  transcript  should  identifjr  the 
matter  to  which  the  motion  was  addressed.  (Higgins  v.  8aa  Diego 
Sav.  Bank,  184.) 

10.  Harmless  Error. — ^Where  the  record  shows  that  the  cause  was  tried 
upon  its  merits,  and  that  no  substantial  right  could  have  been  af- 
fected by  the  ruling  of  the  court  in  refusing  to  strike  oat  iauna- 
terial  matter  which  should  have  been  stricken  out  as  iirrierant, 
the  error  will  be  deemed  harmless,  and  in  such  ease  tta  Judgment 
will  not  be  reversed.     (Id.) 

11.  Premature  Action-t-Afpeal  rROM  Judomhit— Moxnur  lo  Dmass 
—Merits  and  Purpose  or  Appeal  fot  OoHsmBBD.— The  defend- 
ants in  a  premature  action  who  have  prevailed  in  a  defense  thereto 
have  a  right  to  appeal  from  a  judgment  of  dismissal  thereof 
which  is  declared  to  be  not  a  bar  to  another  action,  whieh  declara- 
tion was  not  in  accordance  with  the  prayer  of  their  answer  and 
is  in  form  a  judgment  against  them.  Upon  a  motion  to  dismiss 
such  appeal  upon  the  ground  that  the  appellants  are  not  aggrieved, 
and  that  the  appeal  is  frivolous  and  taken  for  delay,  the  merits  of 
the  appeal,  as  respects  the  prejudicial  character  of  the  Judgment 
or  the  frivolous  character  of  the  appeal  and  the  purpose  of  delay, 
cannot  be  considered.     (Nevills  v.  Shortridge,  076.) 


Appsal.  699 

APPEAL  (Continued). 

12.  Rbmxdt  iob  FBnroLOtrs  AmAi..— An  appeal  cannot  be  dismiBsed 

upon  the  ground  that  it  Is  frivolous  or  taken  merely  for  delay. 
The  remedy  therefor  must  be  sovight  in  such  addition  to  the  judg- 
ment as  may  be  Just  under  seetion  957  of  the  Code  of  Civil  Pro- 
cedure.    (Id.) 

13.  Second  Action— Plea  m  Abatement.-— The  fact  that  a  second  ac- 
tion has  been  brought  for  the  same  cause,  and  that  the  defend- 
ants have  pleaded  in  abatement  thereof  the  pendency  of  the  former 
action  by  virtue  of  their  appeal,  is  not  a  sufficient  reason  for  dis- 
missal of  the  appeal,  even  if  such  plea  is  well  taken.  Whether  the 
appeal  is  sufficient  to  establish  such  plea  must  be  determined  in 
the  second  action.     (Id.) 

14.  One  Undebtasing  Upon  Distinct  AppEALs^-DisiassAir— Waives 
OF  Bight — Stifulations. — ^Notwithstanding  one  undertaking  upon 
two  distinct  appeals  Is  so  defective  as  to  justify  dismissal  of  both 
of  them,  yet  the  right  to  move  to  dismiss  the  appeal  from  the  judg- 
ment will  be  deemed  waived  where  the  parties  have  mutually  stipu- 
lated for  extensions  of  time  for  the  filing  of  points  and  authorities, 
and  no  objection  was  raised  to  the  regularity  or  sufficiency  of  the 
appeal  until  after  the  points  and  authorities  were  filed,  and  until 
it  was  too  late  to  take  another  appeal.  But  such  waiver  does  not 
apply  to  a  distinct  appeal  from  an  order  made  after  judgment,  the 
time  of  appeal  from  which  had  elapsed  before  any  stipulations 
were  made;  and  such  appeal  must  be  dismissed  for  want  of  a  dis- 
tinct undertaking  thereupon.  (Gardiner  v.  California  Quarantee 
Invest.  Co.,  628.)  ' 

15.  Dismissal— Detectivb  UNiiEBTAKiNa — ^**Insufiicienot"— New  Un- 
DEBTAKING. — Where  an  undertaking  on  appeal  is  so  defective  as 
to  amoimt  to  the  entire  absence  of  an  undertaking,  the  appeal  must 
be  dismissed;  but  where  the  undertaking  is  not  so  defective,  but 
is  merely  ''insufficient"  within  the  meaning  of  seetion  954  of  the 
Code  of  Civil  Procedure,  a  new  undertaking  sufficient  in  form,  and 
approved  by  a  justice  of  this  court  will  .be  allowed  to  be  filed  herein 
before  the  hearing  of  a  motion  to  dismiss  the  appeal,  In  which  case 
the  appeal  cannot  be  dismissed.     (Jarman  v.  Rea,  167.) 

10.  Failubb  of  Undebtaking  to  Pbovide  fob  Dismissal. — ^An  under- 
taking on  appeal  which  provides  that  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against  them  on  the  appeal, 
but  which  omits  the  clause  "or  on  a  dismissal  thereof,"  is  not  a 
totally  defective  undertaking,  which  absolutely  requires  the  dis- 
missal of  the  appeal,  but  is  objectionable  only  for  "Insufficiency," 
which  may  be  remedied  by  the  filing  of  a  new  undertaking  in  this 
court.     (Id.) 

17.  Want  of  Specifications  in  Tbanscript. — ^The  objection  that  the 
transcript  does  not  contain  any  specifications  of  the  errors  of  law, 
or  the  particulars  in  which  the  evidence  is  insufficient^  is  not 
ground  for  a  motion  to  dismiss  the  appeal,  and  cannot  be  considered 
upon  such  a  motioB.     (Id.) 
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18.  DiBMi68Air*SnviCE  or  Notice — iNsumcuMT  Aftiiiavit.— An  wM- 
davit  of  lenrioe  of  the  notice  of  appeal  must  show  a  atrici  eom- 
plianoe  with  the  provisions  of  the  statute;  otherwise  it  is  insuffi- 
cient to  establish  the  fact  of  service;  and,  in  the  absence  of  suffi- 
cient proof  of  the  fact  of  service  of  the  notice,  the  appeal  must 
be  dismissed.     (Linforth  v.  White.   188.) 

10.    IVHlTFWlCUm  l*BOOF  OF  SCRVICE  BT   MaIL — ReSIDEKCS      OF      AlTOS- 

KEYS. — An  affidavit  of  service  by  mail  of  the  notice  of  appeal  must 
show  that  the  attorneys  for  the  appellant  whose  duty  it  is  to  maice 
the  service,  and  the  attorney's  for  the  respondent,  upon  whom  it  is  to 
be  served,  reside  in  different  places,  between  which  there  is  a 
regular  communication  by  mail ;  and  an  affidavit  of  service  by  mail 
made  by  a  third  person,  which  fails  to  show  the  residence  of  the 
attorneys  tor  the  appellant,  is  insufficient.     (Id.) 

20.  Pbemature  Appeal — ^Dismissal — Affirmance — Stat  of  Pboceed- 
IX08. — The  dismissal  of  an  appeal  bh  prematurely  taken  doej 
not  operate  as  an  affirmance  of  the  judgment;  and,  such  an  appeal 
being  absolutely  void,  it  does  not  deprive  the  court  below  of  its 
jurindiction,  and  no  stay  of  proceedings  is  effected  thereunder. 
(Estate  of  Kennedy,  384.) 

21.  Vaudity   of  Appeal   Bond — Consiiiebation. — The   validity  of  an 

appeal  bond  given  as  required  by  law  to  make  an  appeal  effec- 
tual, the  Hureties  upon  which  agree  to  be  liable  if  the  appeal  is  dis- 
missed, is  not  destroyed  by  the  fact  that  the  appeal  is  premature, 
and  is  not  effectually  secured.  The  expense  to  the  respondent  in  se- 
curing a  dismissal  of  the  void  appeal  is  a  consideration  for  such 
undertaking.     ( Id. ) 

22.  Appeal  from  Decree  of  Distribution — Void  Stay  Bond— Want 
of  Onsideration. — A  decree  of  distribution  of  the  estate  of  a  de- 
ceased person  does  not  fall  within  the  provisions  of  the  Code  of 
Civil  Procedure  authorizing  or  requiring  stay  bonds;  and  a  special 
stay  bond  given  upon  appeal  from  a  decree  of  distribution  is  void 
for  want  of  consideration,  arising  from  the  fact  that  the  undertak- 
ing does  not  stay  the  decree,  whether  the  appeal  be  premature  and 
void,  or  valid;  and  no  valid  judgment  can  be  rendered  against  the 
sureties  upon  such  stay  bond.     (Id.) 

23.  Appeal  from  Final  Settlement— Dibtribition  Pending  Appeal 
— New  Decree. — It  seems  that  if,  pending  an  appeal  from  the  final 
settlement  of  the  accounts  of  an  administrator,  a  decree  of  dis- 
tribution is  made,  in  case  the  final  settlement  is  reversed  or  modi- 
fied, such  decree  of  distribution  may  be  disregarded,  and  a  new  dis- 
tribution made.     (Id.) 

See  Bill  of  Exceptions,  1,  4;  Divorce,  5;  Estates  of  Deceased 
Persons,  20,  21,  30;  Findings,  2;  Injunction,  3,  10;  License,  2; 
Malicious  Prosecution,  3 ;  Mortgage,  2 ;  New  Trial,  2,  4 ;  Plead- 
ings, 3,  7;  Receiver,  13;  Street  Assessment,  3;  Streets,  Roads 
and  Highways,  2 ;  Water  and  Water  Rights,  1 ;  Writ  of  Aaais- 
tance,  4. 
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ASSAULT.     See  Criminal  Law,  1-8. 
ASSIGTNMENT. 

1.  Sale  of  Mine— VVkittem  Cohtbaot— Oral  AoREEiacNT  lOB  CoHias- 
Bioifs — ^Absignment  of  Written  Contract — Bonus  to  Assignee 
— Right  to  Share  ('ommissions  Paid. — ^Where  the  ownars  of  a 
mine  agree<l  in  writing  with  another  person  that  if  he  should  pay 
or  eaii!4<*  to  be  ]»ai(l  a  Hiiecified  sum  on  or  before  a  fixed  date,  they 
would  b(ind  tlir  mine  for  an  agreed  price,  and  orally  agreed  to  pay 
him  fifteen  hundred  dollars,  if  a  sale  for  such  price  should  be  af- 
fected, ard  then  n!^»igned  the  written  contract  to  a  third  person 
without  assigning  hia  right  to  any  part  of  the  agreed  commission, 
and  the  assignee  received  a  bonus  from  one  who  became  a  pur- 
chaser of  tlie  mine,  such  assignee  is  not  entitled  to  any  share  in 
the  fifteen  hundred  dollars  paid  in  execution  of  such  oral  agree- 
ment.    (OToole  V.  Dolan,  471.) 

2.  Claim  by  Assignee  to  One-half  of  Commissions — Issue  to  Agree- 
ment— Finding  as  to  Assignment. — Where  the  assignee  of  the 
contract  cliimcd  one-half  of  the  commissions  orally  agreed  upon 
between  the  vendors  of  the  mine  and  his  assignors,  and  in  a 
suit  to  recover  one- half  thereof  deposited  by  the  vendors  of  the 
mine  to  abide  the  controversy,  alleged  that  the  other  half  previously 
paid  to  the  assignor  was  in  full  for  his  share,  and  that  in  consid- 
eration of  the  assignment  of  the  contract  to  him  it  was  agreed 
between  himself  and  his  assignor  that  the  commissions  should  be 
equally  divided  between  them,  and  that  the  vendors  had  notice  of 
such  assignment  and  agreement,  a  finding  that  no  assignment  of 
the  commissions  made  by  the  assignor  of  the  contract  to  the  as- 
signee, includes  a  verbal  as  well  as  a  written  assignment,  and 
though  not  as  specific  as  it  should  have  been,  sufficiently  passes 
upon  the  issue  tendered  as  to  whether  the  agreement  was  made  as 
alleged,  so  as  to  entitle  the  plaintiff  to  recover  the  money  deposited 
by  the  vendors  of  the  mine.     (Id.) 

3.  Omission  to  Find  as  to  Defendant's  Share. — Where  the  findings 
sufficiently  show  that  plaintiff  had  no  interest  in  the  commissions 
orally  promised  by  the  vendors  of  the  mine,  an  omission  to  find 
upon  an  issue  as  to  whether  defendant  had  received  his  full  share 
thereof  is  immaterial.     (Id.) 

4.  Mode  of  K»tecting  Sale  Immaterial. — ^As  to  the  vendors  of  the 

mine,  the  sale  must  be  deemed  to  have  been  effected  through  the 
agency  of  the  one  to  whom  the  commissioners  were  promised,  and  it 
was  immaterial  to  them  what  mode  was  used  by  him  in  effecting  the 
sale,  whether  he  personally  found  a  purchaser  or  found  one  through 
the  agency  of  an  assignee  of  the  contract.     (Id.) 

5.  Contract  for  Schoolhouse — Order  of  Trustees  to  County  Su- 
perintendent— Protection  of  Assignee  fob  Value.^  -'Under  a  con- 
tract to  build  a  schoolhouse,  where  the  trustees  had  issued  an  order 
for  the  payment  of  inatallments  due  the  contractor,  based  upon  an 
estimate  properly  made  by  the  architect,  requiring  the  county  super- 


1*02  Attachment. 


ASSIGNMENT  (Continued). 

intendeni  to  draw  a  wamat  therefor  upmi  the  proper  eehool  fund, 
nnd  such  order  waa  assigned  for  full  value  bj  the  eontraetor,  the  as- 
signee is  not  bound  by  any  equities  or  defenses  not  existing  at  the 
time  of  the  assignment  of  the  order  and  presentation  thereof  for  a 
warrant  for  payment;  and  he  is  protected  against  any  equitiea  which 
might  subsequently  arise  in  favor  of  the  school  district  against  the 
contractor.     (Long  Beach  School  Dist.  v.  Lutge,  409.) 

G.  SrnsEQUEHT  NoncK  or  Claims  iob  Labos  and  Matkuals. — ^A  no- 
tice to  the  school  district  of  claims  for  materials  and  labor  against 
the  contractor,  given  subsequently  to  the  assignment  and  presenta- 
tion of  the  order  of  the  trustees,  cannot  create  any  liabili^  against 
the  school  district,  or  in  any  manner  increase  its  oontract»  liability 
or  affect  the  rights  of  the  assignee.     (Id.) 

7.  Subsequent  Bbeagh  of  (Ik)NTBACT — Incbbasbd  Bxpsnoe.— The  sub- 
sequent breach  of  contract  by  the  contractor,  though  causing  in- 
creased expense  of  the  school  district  for  the  completion  of  the 
contract,  cannot  affect  the  right  of  the  assignee  of  the  order  to  re- 
quire its  payment  whenever  there  should  be  funds  applicable  there- 
to.    (Id.) 

8.  Bond  or  Contbaoto»— Bcmedt  at  Law — Canobllation  or  Obdeb — 

Injunction. — Where  it  apears  that  the  school  district  exacted  a 
bond  of  the  contractor  for  the  fulfillment  of  his  contract,  and  that 
he  would  pay  all  claims  due  to  subcontractors,  laborers,  and  ma- 
terialmen, and  that  the  contract  should  inure  to  their  benefit,  there 
being  an  adequate  remedy  at  law  upon  the  bond,  the  school  district 
cannot  maintain  an  action  in  equity  against  the  assignee  of  the  order 
to  cancel  the  order  and  enjoin  its  payment,  on  account  of  any  in- 
creased expense  or  nonpayment  of  claims  caused  by  breach  of  the 
contract.  (Id.) 
See  Mortgage,  14;  Street  Assessment,  7;  Vendor  and  Vendee,  1. 

ATTACHMENT. 

1.  DissoLXjnoN— Bnx  or  Saub  as  Sbcubitt  roB  N6t»  Want  or  Dx- 
LiVEBT. — In  an  action  upon  a  note,  in  whioh  an  attachment  was 
issued  and  a  motion  was  made  to  dissolve  it  on  the  ground  that  it 
was  secured  by  a  bill  of  sale  of  a  stock  of  merchandise,  evidence 
that  the  bill  of  sale  was  never  delivered  to  nor  accepted  by  the 
plaintiffs  nor  by  anyone  authorized  to  receive  it,  and  that  there 
was  no  delivery  of  possession  of  the  merchandise,  is  sufficient  to 
prove  that  the  bill  of  sale  never  operated  as  security  for  the  note, 
and  to  sustain  an  order  refusing  to  dissolve  the  attachment. 
(Rodley  v.  Lyons,  681.) 

2.  Setting  Cause  roB  Tbial — Sutpicixnot  or  Notiob— Defendant 
NOT  Pbxjudiged. — ^Where  it  was  admitted  upon  the  motion  to  dis- 
charge the  attachment  that  the  only  defense  to  the  action  would  be 
that  the  security  given  for  the  note  should  be  first  exhausted  by 
foreclosure,  and  that  if  the  attachment  was  dissolved  judgment 
might  be  entered  for  plaintiff  to  save  costs  of  another  suit,  the 
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ATTACHMENT  (Continued). 

question  of  security  being  all  that  was  involved,  the  defendant  can- 
not be  prejudiced  by  an  order  setting  the  case  for  trial  within  two 
days  after  settling  the  question  of  security  against  the  defendant, 
instead  of  giving  five  days'  notice  of  the  trial.     (Id.) 

3.  NONAFPEABANCE  OF   DEFENDANT  AT  TBIAL — QbJEOTION   TO  NOTICE — 

Recital  in  Judgment — Conbent  or  Counsel — Conclusive  Finding. 
Where  the  judgment  recited  that  counsel  for  both  parties  agreed 
in  open  court  on  the  hearing  of  the  motion  to  dissolve  the  at- 
tachment that  the  cause  should  be  peremptorily  set  for  trial  upon 
the  decision  of  the  motion,  and  was  so  set  for  two  days  thereafter 
at  the  time  when  the  motion  was  denied,  such  recital  is  proper 
and  necessary,  in  view  of  the  nonappearance  of  the  defendant  at  the 
trial,  on  account  of  objection  to  insufficiency  of  the  notice  of  trial, 
and  the  finding  so  made  in  the  judgment  is  conclusive.     (Id.) 

4.  CoNTBAOT  Made  and  Patablb  Out  of  State— Bill  Rendbbed— Ac- 

count Stated. — Where  an  express  contract  was  made  in  the  state 
of  New  York  for  the  manufacture  and  sale  of  hats  to  be  shipped 
to  San  Francisco,  and  paid  for  in  New  York,  a  new  and  inde- 
pendent contract  upon  an  account  stated  in  this  state,  upon  which  an 
attachment  would  lie,  did  not  arise  from  the  sending  of  a  bill  for 
hats  shipped  with  request  for  return  of  check,  the  amount  of  which 
was  not  disputed,  but  to  which  response  was  made  complaining  of 
the  styles  and  dimensions  of  hats  shipped,  and  proposing  to  send 
a  list  of  what  would  be  desirable  on  this  coast,  and  asking  if  the 
manufacturers  could  use  a  certain  kind  of  hats  which  could  not  be 
disposed  of,  and  requesting  patience  in  money  matters.  An  attach- 
ment based  upon  an  account  stated,  under  these  circumstances,  was 
properly  dissolved.     (Beltaire  ▼.  George  Rosenberg  &  Sons,  164.) 

5.  Account  Stated,  How  Constituted. — ^An  account  stated,  in  order 

to  constitute  a  contract,  must  show  upon  its  face  that  it  is  in- 
tended to  be  a  final  settlement  to  date,  which  should  be  expressed 
with  clearness  and  certainty.     (Id.) 

0.  Evasion  of  Attachment  Law. — ^Where  a  contract  is  made  and  is 

payable  out  of  this  state,  the  requirements  of  the  attachment  law 
cannot  be  evaded  or  annulled  by  the  creditor  sending  to  his  debtor 
in  this  state  a  note  or  memorandum  of  the  amount  due,  and  there- 
upon, in  case  the  claim  is  not  disputed,  commencing  proceedings  in 
attachment  as  upon  a  new  contract  made  in  this  state.     (Id.) 

ATTORNEY  AND  CLIENT. 

1.  Action  fob  Sebvices — Judoicent  upon  Countebclaiic  fob  Negu- 
gence — ^Advice  not  to  File  Lien — Constbuction  of  Finding. — 
In  an  action  by  an  attorney  for  services  rendered,  where  the  de- 
fendant recovered  judgment  upon  a  counterclaim  for  damages  for 
negligent  advice,  upon  which  issue  was  joined  particularly  as  to 
whether  the  relation  of  attorney  and  client  existed  at  the  date  of  the 
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ATTORyET  AND  CLIENT   (Continued), 

«ll4tH  nrgtigraep,  a  finding,  not  UHuled  lor  want  of  eridenee,  thit 
on  or  nooui  thjit  tUXf  the  deff>ndjuit  sougfat  and  obtaiiKd 
of  the  pUitttiir  adviee  aji  to  tiling  a  lien  for  lunttrials  fomialMHi 
to  a  oontracior,  and  that  plaintiff  adviaed  the  defendant  not  to  &J<f 
any  lien,  for  the  reason  that  the  eontraetor  wa»  about  to  file  od<'>. 
fihould  receive  saeh  a  eonatmetioB  aa  will  uphold  the  judgment, 
and,  so  conatnied,  auifidentlj  ertablfehea  prima  facie  that  tbe  re- 
lation of  attorney  and  client  thcA  cxiated  between  the  parties. 
(Perkina  t.  West  Coaat  Lumber  Oo^  427.) 

2.   ATrOS5ETBHIP  FOB  CONTmACTOB — ^RELATION   50T  Ao\-EBSE.— The   fact 

that  the  plaintiff,  at  the  time  of  the  alle^^  negligence,  waa  the 
attorney  for  the  contractor,  for  whom  he  was  about  to  file  a  lien 
against  the  owner  of  the  property,  doen  not  establish  an  adverse 
relation  which  would  preclude  the  relation  of  attorney  and  client 
Ijetween  the  plaintiff  and  the  defendant  in  tii<*  matter  of  advice  as  to 
his  right  to  file  a  lien  against  the  same  prc^ixTty  for  materials 
furnished  to  the  contractor;  and  the  defendant's  knowledge  respect- 
ing the  attorneyship  of  plaintiff  for  the  contractor  is  not  material. 
(Id.) 
See  Divorce,  6,  7;  Pleading,  4-fi. 

RANKS.    See  Receiver,  10-12;  Taxation. 

BILL  OF  EXCEPTIONS. 

1.  SnTLEicKinr  Afteb  Dcfault^-Jubibiiiotion — ^Excuss  not  Appear- 
ing— ^Appeal. — ^A  judge  ia  without  jurisdiction  to  settle  a  bill  of 
exceptions  presented  alter  tha  time  allowed  by  law  if  it  fails  to 
disclose  any  excuse  for  the  delay,  or  any  facts  from  which  the 
appellant  could  claim  relief  from  his  default,  or  that  he  applied 
therefor.  A  bill  of  exceptions  ao  settled  cannot  be  considered  upon 
appeal.     (Cameron  v.  Areata  and  Mad  River  R.  R.  Co.,  279.) 

2.  Extension  of  Time — LnciTS  of  Powxe. — A  judge  cannot  grant  an 
extension  of  time  to  present  a  bill  of  exoeptiona,  exceeding  in  the 
aggregate  a  period  of  thirty  days,  without  the  consent  of  the  op- 
posite party.  He  cannot  grant  two  or  more  extensions  of  thirty 
days  each,  nor  can  he  grant  an  extension  of  time  after  the  moving 
party  has  made  default.     (Id.) 

3.  Delay  in  Presentation — ^Refusal  op  Settleicent — ^Mandamus. — 
'  Where  it  appears  that  the  draft  of  a  bill  of  exceptions,  with  the 

proposed  amendments  thereto,  were  not  presented  to  the  judge  nor 
to  the  clerk,  nor  to  any  deputy  clerk  for  the  judge,  until  several 
months  after  the  lapse  of  the  time  limited  for  such  presentation 
in  section  650  of  the  Code  of  Civil  Procedure,  without  any  show- 
ing of  excuse  for  the  delay,  the  judge  is  warranted  in  refusing  to 
Hettle  the  bill,  and  will  not  be  compelled  by  mandamus  to  settle  lite 
same.     (Gamache  v.  Budd,  564.) 

4.  Order  Rglatino  to  Bill  of  Exceptions — ^Appeai/— Reicedt.— An 
appeal  does  not  lie  from  an  order  refusing  to  amend  a  bill  of 
fxoei^tions,  nor  from  an  order  refusing  to  strike  out  evidence  tliero- 
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from,  nor  from  an  order  refusing  to  settle  a  proposed  bill  of  ex- 
ceptions. The  remedy  for  wrongful  refusal  to  settle  a  bill  of  ex- 
ceptions is  by  mandamus,  and  for  wrongful  refusal  to  allow  an  ex- 
ception in  accordance  with  the  facts  is  by  petition  to  this  court. 
(Hudson  v.  Hudson,  141.) 

6.  MonoN  FOB  Nonsuit— Intebpoiation  m  Reoobd. — ^Where  it  ap- 
pears that  a  motion  for  a  nonsuit  was  properly  denied,  a  statement 
interpolated  in  the  bill  of  exceptions  by  the  judge,  that  the  evi- 
dence for  the  plaintiff  was  sufficient  to  meet  all  the  allegations  of 
the  bill  of  complaint,  does  not  injure  the  defendant,  and  will  be 
disregarded  as  an  attempt  to  forestall  the  questions  to  be  examined 
upon  the  evidence  brought  up.     (Hudson  v.  Hudson,  141.) 

BONA  FIDE  PURCHASER. 

1.  QuiETiNO  Title — Pleading — ^Evidence — ^Pbiobitt  of  Rbgibtbt — 
BuBDEN  OF  Pboof — ^Reopenino  Case. — In  an  action  to  quiet  title, 
where  the  complaint  was  in  the  usual  form,  and  the  defendant 
pleaded  title,  but  neither  party  alleged  the  source  of  title,  and  plain- 
tiff proved  a  prima  facie  title  imder  execution  and  rested,  where- 
upon the  defendant  proved  a  deed  from  the  execution  debtor  made 
long  prior  to  the  sale  under  execution,  but  recorded  after  the  cer- 
tificate of  sale  and  prior  to  the  sheriff's  deed,  the  burden  of  proof 
was  shifted,  upon  the  plaintiff  to  show  that  he  was  a  bona  fide 
purchaser  for  value  without  notice  of  defendant's  deed,  and  the 
court  had  discretion  to  allow  plaintiff  to  reopen  his  case,  and 
make  such  proof.     (Douglass  v.  Willard,  38.) 

2.  Buffioienot  of  Findings. — Findings  that  plaintiff  purchased  the 

premises  for  the  sum  of  two  hundred  dollars,  and  paid  the  said 
amount  therefor,  and  at  the  time  had  no  notice,  actual  or  construc- 
tive, that  the  premises  had  been  before  sold  and  conveyed  to  the 
defendant  or  to  anyone,  sufficiently  show  that  plaintiff  was  a  bona 
fide  purchaser  for  a  valuable  consideration.    ( Id. ) 

BONDS. 

1.  Mechanic's  Lien  Law — Constbucfion  of  Sghoolhouse — Bond  of 
contbagtob — ^recital  of  considebation — quabantt  to  third 
Persons — ^Estoppel  of  Sxtbeties. — ^The  validity  of  a  bond  given  by 
a  contractor  for  the  faithful  performance  of  his  contract  to  build 
a  public  schoolhouse,  which  recites  a  valuable  consideration,  and 
guarantees  payment  in  full  of  all  claims  of  subcontractors,  labor- 
ers, and  materialmen  due  to  them  from  the  contractor,  and  states 
that  the  bond  shall  inure  to  their  benefit,  does  not  depend  upon  the 
applicability  or  operation  of  the  mechanic's  lien  law  to  a  public 
building.  It  is  siifficient  that  the  bond  is  not  prohibited  by  law; 
and  persons  who  bring  themselves  within  the  terms  of  the  guaranty 
ikiay  sue  the  sureties  upon  the  bond,  and  the  sureties  are  estopped 
in  such  action  to  deny  the  validity  of  their  undertaking.  (Union 
Sheet  Metal  Works  v.  Dodge,  300.) 
CXXIX.  Cal.— 46 
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2.  Etidince — EmscT  of  Bond  Upon  Paktt  FuBsmasc 

AND  LaBOB — HABMLE88  RULIKO.— The  adflMMMm  of  Bwliiriii  to 
show  what  effect  the  making  and  giving  of  the  bond  hod  «foa  the 
plaintiff  in  furnishing  materia Ih  nnd  labor  to  the  eoateMlor  is 
harmless.  The  plaintiff,  as  matter  of  law,  had  a  right  to  nly  vpoB 
the  bond.     (Id.) 

3.  QunnoN  as  to  Natvbe  op  Bo!ri>--PMvnrcK  or  WmnsML— ft  Is  aot 
the  proyinoe  of  a  witness  to  determine  the  question  wiMlher  the 
bond  was  a  oommon-law  bond  or  a  statutory  bond;  BAd  it  is  not 
error  to  exclude  a  question,  asked  upon  orDSS-ezsmlmtioii,  aa  to 
whether  the  plaintiff  relied  upon  a  statutory  bond  at^thetfaie  of 
entering  into  the  contract.     (Id.) 

4.  ImMATKRIAI.   FINDINO — CONBIDKBATION   OT  LABOB  AHD  MAtCUALB — 

ExcunoN  or  Boni>— PsEsuiiFnoN. — ^A  finding  that  the  sonsidwsr 
tion  of  the  furnishing  of  the  labor  and  materials  was  the  aieau- 
tion  of  the  bond  is  immaterial,  and  need  not  be  supported  by  the 
evidence.  The  bond  being  for  the  benefit  of  the  plaintilT,  the 
labor  and  materinl  are  presumed  to  have  been  fumiahsd  in  oonaid- 
eration  of  the  whole  contract,  including  the  bond.     (Id.  ) 

tSee 'Assignment,  8;  Irrigation  Bistrict;  (MBoe  and  Oflleers,  11; 
Partnership,  1,  3,  5;  Street  Assessmsnt,  15. 

BROKER. 

1.  Action  iob  Bboker's  OoxmBBioN-^SAue  or  Rbal  SBTAnh-^^WBir- 
TBN  CoiTTBAer  ESSENTIAL— Obal  Eviobncb  lNAii]aBBiBi:&-^9y  the 
terms  of  subdivision  6  of  section  1624  of  the  Civil  Oode,  an  agree- 
ment authorizing  or  employing  an  agent  or  broker 'to  bAI  real 
estate  for  a  componstition  or  commission  must  be  in  writing.  In 
an  action  to  recover  for  services  rendered  by  the  plaintiff  in  ef- 
fecting a  sale  of  the  defendant's  land,  oral  evidence  to  estahliBh  the 
contract  is  properly  excluded.     (McGeary  v.  Satchwell,  389.) 

2.  Sale  or  MinE--CoNDiTioN^PBOBracnNO  bt  PPBmiBBBB  >firBr- 
ICES  or  Mining  Expert — ^Void  Obal  Baboain  pob  OftifinBWON. — 
An  oral  agreement  between  the  vendor  of  a  mine  and  a  mining 
expert  well  acquainted  therewith,  made  while  proposed  piilBhsisiiiu 
under  a  conditional  contract  for  purchase  of  the.  mine,. if  found 
satisfactory  within  a  specified  period,  were  in  possession  and.  pros- 
pecting the  mine,  that  for  the  services  to  be  rendeved  by  sneh  min- 
ing expert  in  aiding  the  vendor  to  consummate  the  sale,  in  oase  the 
sale  was  made,  he  should  receive  ten  per  cent  of  the  purchase  prioe, 
is  void,  as  being  in  violation  of  the  sixth  subdivision  of  section 
1624  of  the  Civil  Code,  requiring  a  contract  to  pay  a  eommission 
upon  the  sale  of  real  estate  to  be  in  writing.  (Dolan  v.  CyToole, 
488.) 

3.  CoKBTBuenON  of  Code. — Subdivision  6  of  section  1624  -of  tho  GiTfl 

Code  is  not  confined  in  its  operation  to  persons  who  bmUi» a*  hBBJness 
of  buying  and  selling  real  estate,  but  inoludes  every  psnan  who, 
in  any  case,  comes  within  its  provisions.   (Id.) 

4.  Evidence— Successful  Sebvices  Rbnbbbbd  to  riisiiHiBBBB — ^Ihe 
fact  that  the  mining  expert  at  the  request  of  the  purohasers  gavB 
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them  directions  where  to  work  to  develop  ore,  and  that  his  di- 
rections were  followed  suoessfully,  and  resulted  in  such  develop- 
ment of  ore  as  induced  the  purchaser  of  the  mine  under  the  contract, 
whatever  liability  it  may  impose  upon  the  purchasers,  cannot  aid 
the  recovery  by  the  mining  expert  against  the  vendor  under  the  oral 
contract  for  commission,  and  is  not  admissible  evidence  in  an  ac- 
tion against  the  vendor  to  recover  such  commission  for  the  services 
rendered  to  the  purchasers  at  his  request.     (Id.) 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  MoRTO AGE— Assignment  of  Shabes — Bmdwmitiov  Monet — Credits 

Upon  Mobtoaoe. — Under  a  mortgage  by  a  member  of  a  building 
and  loan  association,  where  it  is  part  of  the  contract  that  when 
his  stock  is  fully  paid  up  it  shall  be  applied  to  discharge  the  mort- 
gage, and  the  shares  are  assigned  to  the  association  as  collateral 
security  for  the  loan,  and  the  interest  and  dues  are  consolidated 
in  the  mortgage,  the  monthly  payments  are  to  be  regarded  as  "re- 
demption money,"  and  an  implied  agreement  is  raised  that  they 
shall  be  credited  upon  the  mortgage.     (Hale  v.  Barker,  419.) 

2.  Insolvency  or  Association  Unprovided  fob — ^TEBiaNATiON  of 
Contract — Cbedits  Upon  Mortgage. — ^Where  the  building  and  loan 
association  becomes  insolvent,  and  further  performance  of  the  con- 
tract thereby  becomes  impossible,  the  contract  is  to  be  deemed 
terminated,  and  where  there  is  no  provision  in  the  mortgage  or 
in  the  charter  or  by-laws  of  the  company  for  the  case  of  insolvency, 
in  an  action  by  a  receiver  of  the  insolvent  association  to  foreclose 
a  mortgage  against  a  member  whose  shares  of  stock  are  pledged 
as  collateral  security  for  the  loan,  the  monthly  payments  of  in- 
terest and  dues,  so  far  as  made,  should  be  credited  upon  the  mort- 
gage.    (Id.) 


CHURCH. 

1.  Trust— Religious  Absoclation— 'Unitid  Bbethben — ^Majobity  and 

Minority  Schism. — A  conveyance  to  trustees  named  therein  and 
their  successors  in  office  "in  trust  for  the  United  Brethren  in  Christ 
for  camp-grounds,  meeting-house,  and  parsonage  purposes,"  is  for 
the  benefit  of  what  is  known  as  the  'liberal"  church,  constituting 
a  majority  of  that  order,  and  not  of  the  minority  known  as  the 
"radical"  church  of  the  same  order.     (Horsman  v.  Allen,  131.) 

2.  Seceding  Minority  of  General  Confebence. — ^A  small  minority 
seceding  from  the  general  conference  of  a  religious  body,  which  is 
the  highest  legislative  and  judicial  body  in  the  church,  must  be  re- 
garded as  abandoning  the  church,  if  there  is  no  such  revolutionary 
usurpation  of  power  in  the  governing  body  as  to  result  in  a  new 
and  substantially  different  organization,  or  in  such  a  radical  change 
q(  the  articles  of  faith  as  to  constitute  an  essentially  different  re- 
ligion from  that  previously  followed  by  the  church.     (Id.) 
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3.  Action  of  Gknebal  Conference— Change  in  Omdwavce  or 
Chubch — Revision  of  Abticles  of  Faith. — The  general  oonferenoe 
of  the  church,  as  the  highest  legislative  body  therein,  cannot  bind 
future  conferences  by  adopting  a  »o  called  '"constitution"  which  is  in 
its  nature  a  legislative  ordinance,  and  not  a  constitution 
to  be  adopted  by  the  members  of  the  cinirch;  and  a 
change  in  such  "constitution/'  together  with  a  revision  of  the 
"articles  of  faith"  by  a  subsequent  general  conference  not  touch- 
ing the  identity  of  the  organization,  or  of  the  general  faith  of  the 
church,  is  valid  and  binding  as  an  ordinance  of  the  church,  if  not  aa 
a  constitution.     (Id.) 

CONSPIRACY.    See  Corporations,  3;  Malicious  Prosecation,  L 

CONSTABLES.    See  Office  and  Officers,  I,  2. 

CONSTITUTIONAL  LAW.  See  Criminal  Law,  20,  24;  Election;  Es- 
tates of  Deceased  Persons,  13;  Municipal  Corporations,  5-7; 
Office  and  Officers,  2,  4;  Sanitary  District;  Schools,  3;  Water, 
and  Water  RighU,  8,  9. 

CONTEMPT.     See  Criminal  Law,  47;   Injunction,  10. 

CONTRACT. 

1.  Deed  or  Wateb  Right — Contract  fob  Delivebt — ^Total  Failxtse 
OF  Considebation — REco\'ERT  BACK  OF  MoNET  PAiD. — ^An  action 
may  be  maintained  to  recover  back  the  consideration  paid  in  money 
for  a  conveyance  of  the  right  to  a  sufficient  quantity  of  water  per- 
petually to  irrigate  plaint ifl's  land  at  all  proper  and  seasonable 
times  for  the  irrigation  thereof,  accompanied  by  a  contract  to  de- 
liver the  water  in  an  open  ditch  at  the  most  convenient  point  on 
the  margin  of  plaintiff's  land,  where  there  is  a  total  failure  of  con- 
sideration, owing  to  an  entire  breach  of  the  contract,  and  the  en- 
tire worthlessness  of  the  deed.  (Richter  v.  Union  Land  and  Stock 
Co.,  367.) 

2.  CoNSTBUcnoN  OF  Contbact — ^Deuvebt  of  Wateb  at  Propeb  aito 
SeasoItablb  Times  fob  Ibbigation. — The  contract  to  deliver  the 
water  "at  all  proper  and  seasonable  times  for  the  irrigation  of  said 
land"  is  to  be  construed  as  referring  only  to  the  recurring  seasons 
of  the  year  suitable  for  irrigation,  and  not  as  requiring  the  land  to 
be  cleared,  ploughed,  fenced,  or  improved  as  a  condition  precedent 
to  the  defendant's  obligation  to  deliver  the  water.  Where  it  appears 
that  the  defendant  did  not  deliver  the  water  at  any  season  of  the 
year,  no  allegation  or  finding  **that  a  proper  and  seasonable  time 
lias  existed"  is  necessary.     (Id.) 

3.  Executobt  Contbact — Nonperformance — ^Failubx  of  Considera- 
tion— ^Rescission — Damages. — In  all  executory  contracts  the  sev- 
eral obligations  of  the  parties  constitute  to  each  recipVocally  the 
consideration  of  the  contract,  and  a  failure  to  perform  the  contract 
constitutes  a  failure  of  consideration— either  partial  or  total,  as 
the  case  may  be — within  the  meaning  of  section  1089  of  the  Civil 
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Code,  providing  for  a  rescission  of  the  contract  for  vioh  failure. 
The  remedy  for  the  breach  of  the  contract  is  not  confined  to  an 
action  for  damages.  (Id.) 
4.  Recovery  of  Consideration  Paid — Rescission  Before  Suit — Total 
Failure  of  Consideration — Implied  Promise  to  Repay. — Where 
there  is  a  total  failure  of  consideration  under  an  executory  con- 
tract, and  nothing  of  value  has  been  received  under  the  contract  by 
the  party  seeking  to  rescind,  it  is  not  necessary  that  a  formal  re- 
scission of  the  contract  be  made  before  bringing  suit;  but  an  action 
can  be  maintained  to  recover  the  consideration  paid  to  the  other 
party,  under  an  implied  promise  for  repayment.      (Id.) 

6.  Rules  of  Diligence  and  Laches  Inappucable — Estoppel  of  De- 
fendant.— In  an  action  involving  the  rescission  of  an  executory 
contract,  to  recover  the  consideration  paid  as  money  had  and  re- 
ceived to  the  plaintiff's  use,  in  case  of  total  failure  of  considera- 
tion on  the  part  of  the  defendant,  the  authorities  bearing  upon  the 
questions  of  diligence  and  laches  do  not  apply.  The  defendant  in 
default  cannot  object  that  the  plaintiff  waited  too  long  to  bring 
such  action.     (Id.) 

u.  Deed  of  Water  Right  to  be  Delivered — Obligation  in  Future — 
Extinguishment  by  Judgment. — A  deed  of  the  perpetual  right  to 
a  sufficient  amount  of  water  to  irrigate  the  land  of  the  grantee, 
to  be  taken  from  the  water  system  of  the  grantor  and  delivered  by 
the  grantor  in  a  ditch  to  be  constructed  to  such  land,  cannot  ope- 
rate as  a  grant  until  delivery  of  the  water,  and  creates  merely  an 
obligation  to  be  performed  by  the  grantor  in  futuro,  which  is  extin- 
guislied  by  a  judgment  for  recovery  back  of  the  purchase  money 
paid,  because  of  total  failure   of  the  consideration.     (Id.) 

7.  Absence  of  Value — Support  of  Finding — Legal  Conclusion. — A 

finding  that  such  deed  has  no  value  either  to  plaintiff  or  the  de- 
fendant is  supported  by  proof  of  total  nonperformance  of  the  obli- 
gation to  be  performed  by  the  grantor  in  futuro,  and  is  a  neces- 
sary legal  conclusion  from  findings  that  defendant  never  delivered 
any  water  to  the  plaintiff,  and  had  done  nothing  toward  perform- 
ing its  promises  and  agreements,  and  that  plaintiff  received  nothing 
of  value  from  defendant  under  and  by  virtue  of  said  water  deed  or 
grant.     ( Td. ) 

8.  Pleading — Failure  to  Aujeuk  Absence  of  Value. — The  failure  of 
the  plaintiff  to  allege  specifically  in  the  complaint  that  the  water 
deed  and  grant  was  of  no  value  is  immaterial,  where  facts  are  al- 
leged from  which  that  fact  appears  as  a  necessary  conclusion. 
(Id.) 

9.  Interest  on  Amount  Recovered. — Legal  interest  may  be  allowed 
on  the  amount  recovered  for  money  paid  under  the  contract  from 
the  date  of  the  payment  thereof.     (Id.) 

10.  Supplemental  Agreement — Consideration. — A  supplemental 
agreement,  either  adding  to  or  varying  the  terms  of  the  original 
contract,  so  as  to  impose  new  and  onerous  burdens  upon  one  of  the 
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{MurtiM,  requires  a  ooiuideration  to  support  it;  and  if  there  it  no 
consideration  in  some  favorable  modification  or  release  of  prerioas 
obligations,  and  no  new  consideration  appears,  the  supplemental 
agreement  cannot  be  sustained.  (Main  Street  etc  R.  R.  Co.  v.  Los 
Angeles  Traction  Co.,  301.) 

11.  "Explanatory"  Agreement — ORioizfAi.  Cokbideration. — ^The  fact 
that  the  supplemental  agreement  is  also  described  as  "explanatory" 
of  the  first  agreement  executed  at  a  previous  date  is  not  conclusive 
that  it  was  part  of  the  original  agreement  though  not  included 
in  the  writing,  so  as  to  be  supported  by  the  original  considera- 
tion.    (Id.) 

12.  PuADiNO — Want  of  Consideration— DEiirRRER. — An  answer  plead- 

ing a  want  of  consideration  for  a  supplemental  agreement  which 
impose  a  new  and  onerous  burden  on  the  defendant,  and  does  not 
disclose  any  consideration  therefor  on  its  f«<M».  presents  a  suflBdent 
defense  to  an  action  based  thereon,  snd  a  demurrer  thereto  is  im- 
properly sustained.     (Id.) 

13.  Repudiation  of  Contract. — It  is  not  in  the  power  of  one  of  the 

parties  to  a  contrnct  to  discharge  it  by  repudiating  it.  Upon 
such  repudiation,  the  other  party  may  regard  it  as  discharged, 
but  not  the  party  in  fault.     (Id.) 

14.  Unbkaled  Contract  of  Corporation — Evidence — Execution  and 

Authoritt  of  Officers  Unproved. — ^A  contract  purporting  to  be 
executed  in  the  name  of  a  corporation  by  its  president  and  secre- 
tary, but  not  bearing  the  corporate  seal,  is  not  admissible  in  evi- 
dence against  the  corporation,  in  the  absence  of  proof  of  the  genuine- 
ness of  the  signature  of  the  officers,  and  that  they  were  authorised 
to  execute  the  contract  on  behalf  of  the  corporation.  (Fontana  t. 
Pacific  Can.  Co.,  61.) 

16.  Contract  Rxlatinq  to  Stock — Seal  Upon  Certificates.— The  fact 
that  the  unsealed  contract  related  to  the  transfer  of  stock  of  the 
corporation,  the  certificates  of  which  were  under  seal,  is  imma- 
terial, and  cannot  tend  to  show  that  the  unhealed  contract  was 
sealed,  or  was  authorized  by  the  corporation.     (Id.) 

16.  Action  Upon  Contract — Motion  for  Nonsuit — General  Statx- 
HENT  of  Grounds — Incurable  Defects — Inappucable  Rule. — In 
an  action  upon  such  contract,  a  motion  for  nonsuit,  stating  gen- 
erally "that  no  valid  contract  between  the  parties  has  been  offered 
in  evidence,  and  no  proof  has  been  made  showing  the  plaintiff  is  en- 
titled to  any  judgment  as  against  the  defendant,'*  though  not  suffi- 
ciently specific  to  bring  it  within  the  ordinary  rule  applicable  to 
suerh  motion,  is  not  within  that  rule,  where  it  appears  that  the  de- 
fects of  plaintiff's  case  are  incurable,  if  they  had  been  specifically 
pointed  out.  It  appearing  that  there  was  utter  failure  to  prove 
authority  for  the  contract,  and  that,  under  a  proper  construction 
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of  the  contract,  the  plaintiff  had  no  cause  of  action,  the  motion  for 
nonsuit  should  have  been  granted.     (Id.) 

17.  CONSTBUCTION    OF    CONTRACT — OPTION    TO    PURCHASE    StOCK   OB      TO 

Rescind — Guaranty  of  Dividends. — A  conditional  contract  for  the 
transfer  of  stock  by  a  corporation  to  a  partnership  in  considera- 
tion of  its  note  at  six  per  cent  providing  for  an  option  to  pay  the 
note  and  take  the  stocK  from  escrow  before  a  fixed  date,  or  to  re- 
scind the  contract  on  or  before  such  date  and  guaranteeing  divi- 
dends on  the  stock  to  the  firm  from  the  date  of  the  contract,  and 
to  make  good  to  the  firm  all  deficiencies  below  ten  per  cent  per  an- 
num, and,  if  none  are  paid,  to  pay  the  firm  ten  per  cent  per  annum 
on  the  amount  of  the  note  from  date  until  rescission,  is  to  be  con- 
strued as  providing  not  for  annual  dividend.s,  and  for  treating  each 
year  as  separate,  but  that  the  total  dividends  declared  while  the 
contract  is  to  run  shall  amount  to  ten  per  cent  per  annum.     (Id.) 

18.  Election  to  Rescind — Fuijiixmext  of  Guaranty — No  Cause  of 

Action. — Where  the  firm  elected  to  rescind  the  contract,  and,  at  the 
time  of  rescission,  the  total  dividends  declared  exceeded  ten  per 
cent  on  the  amount  of  the  note,  after  deducting  the  interest  thereon, 
the  firm  has  no  cause  of  action  against  the  corporation.     (Id.) 

19.  Contract  with  Water  Company — Blank  Exhibit  to  be  Executed 

— Certainty. — ^A  contract  with  a  water  company,  in  which  it 
agreed  in  consideration  of  the  transfer  to  it  of  certain  stock  and 
other  privileges,  to  furnish  a  specified  quantity  of  water,  and  a 
transfer  of  said  water  rights  to  be  drawn  upon  the  form  adopted 
by  the  corporation  annexed  as  a  blank  exhibit,  and  subject  to  its 
terms  and  conditions,  to  be  executed  between  the  parties  and  sub- 
ject to  the  reasonable  rules  and  regulations  of  the  company  not 
conflicting  with  the  contract  or  the  agreement  to  be  executed,  is 
not  rendered  void  for  uncertainty  by  the  absence  from  the  blank 
exhibit  of  the  price  of  the  water  right  and  the  annual  rent  to  be 
paid.  The  price  was  fixed  by  the  consideration  received,  and  the  an- 
nual rent  or  rate  was  a  mere  incident  to  the  agreement,  subject  to 
reasonable  change  as  circumstances  may  require.  (Sample  v. 
Fresno  Flume  etc.  Co.,  22.) 

20.  Reasonable  Interpretation — ^Validity  of  Contract. — The     con- 

tract should  receive  a  reasonable  interpretation,  and  such  that 
would  give  it  effect,  instead  of  that  which  would  make  it  void; 
and  where  taking  the  two  papers  together,  and  having  in  view  the 
circumstances  under  which  the  contract  was  entered  into,  the  mean- 
ing and  intention  of  the  parties  can  be  understood  with  sufficient 
clearness,  the  validity  of  the  contract  must  be  sustained.     (Id.) 

21.  Breach  of  Contract — Action  for  Damages — Pending  Injunction 

WOT  A  Defense. — The  water  company  is  liable  in  an  action  for 
damages  for  breach  of  its  contract  to  furnish  the  water  as  agiced, 
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where  the  findingn  establtHh  that  it  completed  its  flumes  and 
ditches  to  and  beyund  the  point  at  which  it  aj^reed  to  deliver  it, 
and  that  in  the  exercise  of  reasonable  diligence  it  could  have  de- 
livered the  water,  and  failed  to  do  so.  It  is  no  defense  to  such 
action  that,  at  suit  of  another  corporation,  the  defendant  has  been 
enjoined  from  diverting  sufficient  water  to  comply  with  the  contract, 
and  that  such  injunction  is  still  pending.     (Id.) 

22.  KxcusE  ron  Nokpbbiobmance — ^Ppevkrtion — ^Inabilitt — Impossi- 
BiUTT. — ^An  injunction  at  suit  of  a  private  litigant  is  not  a  pre* 
vention  by  operation  of  law,  nor  by  an  irresistible  superhuman 
cause,  and  is  not  a  legal  excuse  for  nonperformance  of  the  contract. 
If  what  is  agreed  to  be  done  is  possible  under  any  circumstances, 
notwithstanding  any  difficulty  or  inability  of  the  party,  under  un- 
foreseen circumstances,  to  comply  with  the  contract,  he  must  make 
compensation  in  damages  for  nonperformance.  The  impossibility 
which  will  excuse  nonperformance  must  consist  in  the  nature  of  the 
thing  to  be  done,  and  not  in  the  inability  of  the  party  to  do  it, 
unless  such  inability  is  provided  against  in  the  terms  of  the  con- 
tract    (Id.) 

23.  Delay  in  Detebminino  Injunction  Suit— Modification. — ^Whcre 
great  delay  is  apparent  in  determining  the  injunction  suit  and 
no  steps  had  been  taken  after  the  lapse  of  several  years  to  have 
the  injunction  dissolved,  but  it  appears  that  it  was  modified  to 
permit  the  defendant  to  divert  some  water,  it  cannot  be  left  op- 
tional with  the  defendant  to  comply  with  its  contract  or  not  as  its 
convenience  may  dictate.     (Id.) 

24.  Retention  of  Considebation. — ^The  defendant  cannot  retain  the 
consideration  paid  for  carrying  out  the  contract^  and  refuse  or 
neglect  to  carry  out  its  part  theerof.     (Id.) 

See  Assignment;  Attachment;  Broker;  Divorce,  6,  7;  Fraud; 
Guaranty;  Joint  Debtors;  Mechanics'  Liens;  Reformation; 
Sale;  Specific  Performance;  Statute  of  Limitations;  Street 
Assessment,  I,  2,  7,  14;  Water  and  Water  Rights,  7-0. 

CORPORATIONS. 

1.  Action  Against  Cobfobation — Interest  of  Pbesident  and  Dibbct- 
OBS — Admissions  of  Answeb — Intervention  by  Stockholder. — In 
an  action  brought  against  a  corporation  by  an  assignee  for  the  use 
of  the  president  and  two  directors  thereof,  constituting  a  majority 
of  the  board,  in  which  the  answer  of  the  corporation  admits  all 
the  causes  of  action  alleged,  a  stockholder  may  intervene  to  assert 
the  rights  of  the  corporation  against  the  plaintiff,  and  need  not 
aver  a  request  to  the  corporation  officers  to  defend  the  action. 
(Shively  v.  Eureka  Tellurium  (Jold  :^Iin.  Co.,  293.) 

2.  Counterclaim  fob  Unpaid  Assessments — Admissions  of  Cobfoba- 
tion— Insufficient  Pleading  and  Findinqs. — ^L'^nder  a  counter- 
claim in  the  complaint  in  intorvpnticn  for  indebtodncMS  of  the  plain- 
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tiff's  assignors  to  tlie  corporation  for  unpaid  assessments  on  stock 
held  by  them,  the  admissions  made  in  the  answer  of  the  corpora- 
tion cannot  sustain  a  finding  against  the  plaintiff,  where  there  was 
no  evidence  of  the  assessment  found;  and  where  there  is  no  allega- 
tion or  finding  of  facts  necessary  under  the  provisions  of  the  Civil 
Code  to  create  a  personal  liability  on  the  stockholders  for  the  al- 
leged assessment,  the  counterclaim  cannot  be  sustained.     (Id.) 

3.  AVEBMENTS  OF  PbAUDUUJNT  CONSPIRACY — ^ABSENCE   OF  FINDINGS. — 

Where  the  complaint  in  intervention  makes  averments  that  the 
suit  was  brought  for  the  use  and  benefit  of  the  president  and  two 
directors  of  the  corporation  defendant,  and  that  the  claims  sued 
upon  were  concocted  in  pursuance  of  a  conspiracy  to  defraud  the 
company  of  its  mine  and  mining  property,  in  the  absence  of  findings 
disposing  of  the  issues  thus  tendered,  judgment  cannot  be  rendered 
for  the  plaintiff  upon  the  findings  made  in  his  favor.     (Id.) 

4.  LiABiLiTT  OF  Stock noLOEB  Upon  Notes — Pleadino — Uncertainty 

Waived  by  Default. — In  an  action  to  recover  from  the  defendant 
as  a  stockholder  in  a  corporation  his  proportion  of  certain  un- 
paid notes  executed  by  the  corporation  when  he  was  a  stockholder, 
where  the  complaint  alleges  that  "at  and  during  the  times  said 
debts  and  liabilities  were  contracted  and  incurred,  the  defendant 
was  a  stocknolder  in  said  corporation,"  giving  the  number  of  shares 
of  stock,  and  praying  judgment  for  a  sum  alleged  to  be  "the  propor- 
tion of  said  indebtedness  for  which  the  defendant  is  liable  to  the 
plaintiff,"  states  a  sufficient  cause  of  action  to  support  a  judgment 
by  default;  and  any  uncertainty  in  not  alleging  with  definiteness 
the  times  when  the  corporation  incurred  the  indebtedness  for 
which  the  notes  were  given  is  ground  only  of  special  demurrer, 
which  was  waived  by  the  default.     (Whitehurst  v.  Stuart,  194.) 


6.  Inferential  Avebment  Admitted  by  Default. — The  allegation  of 
the  complaint,  as  made,  was  an  inferential  averment  that  the 
debts  and  liabilities  of  the  corporation  represented  by  the  notes 
were  contracted  and  incurred  while  the  defendant  was  a  stock- 
holder therein  to  the 'amount  alleged.  This  was  a  defective  state- 
ment of  a  material  fact,  which,  if  objected  to,  might  have  been 
cured  by  amendment  of  the  complaint.  Under  a  denial  of  the 
averment,  as  made,  evidence  was  admissible  to  prove  the  truth  of 
such  inferential  averment,  and  a  default  admits  its  truth.     (Id.) 

(J.  Claim  fob  "Pboportion  of  Indebtedness."— The  avcrmfnt  and 
prayer  for  judgment  relating  to  the  "proportion  of  said  indobtcd- 
nes3  for  which  the  defendant  is  liable  to  the  plaintiff"  indicates  a 
claim  for  the  defendant's  proportion  of  the  indebtedness  of  the  cor- 
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poration  evidenced  bj  the  notes,  and  not  a  elaim  for  recovery  upon 
the  notes.     (Id.) 

7.  Mutual  Knoowment  Association — Action  bt   I^Iembeb  Aoaixbt 

DiBEcnt>R8 — Recovery  Back  of  Payments — Assent  to  Rules. — One 
who  haH  voluntarily  made  payments  under  a  certificate  of  mem- 
berMliip  in  a  mutual  endowment  association,  which  assumed  to 
be  and  was  doing  business  in  the  style  of  a  corporation  and  which 
had  pnsfled  through  the  regular  form  of  incorporation,  and  had 
elected  directors  and  adopted  by-Uwa,  is  bound  by  his  own  acts 
and  by  the  articles  of  association  and  by-laws  to  which  he  had 
assented  before  the  payments  were  made;  and  cannot  maintain 
an  action  against  the  directors  individually,  based  upon  an  alleged 
failure  to  incorporate,  to  reoover  back  the  moneys  which  were 
regularly  paid  in  and  out  under  the  articles  of  association  and 
by-laws,  with  full  knowledge  of  the  plaintiff  as  to  the  disposition 
required  thereby  to  be  made  of  such  moneys  by  the  directors. 
(Meyer  v.  Bishop,  204.) 

8.  Failure  or  Scheme— Payment  to  Chosen  Agents— Money  Had 
AND  Received— Persons  in  Pari  Delicto.— The  members  of  such 
an  association,  who  have  continued  for  years  to  pay  to  their  chosen 
agents  money  to  be  expended  in  a  specified  way,  cannot,  after  the 
failure  of  tne  scheme,  sue  their  chosen  agents  in  an  action  for 
money  had  and  received  to  recover  back  the  sums  so  paid.  They 
are  in  pari  delicto,  and  must  share  the  loss.     (Id.) 

9.  Discontinuance  of  Business  by  Dibectobs.— A  suggestion  that 
the  defendant  directors  discontinued  the  business  without  sufficient 
cause  cannot  avail  the  plaintiff  in  an  action  to  recover  back  moneys 
paid  to  them  upon  the  alleged  ground  that  there  was  no  incorpora- 
tion, which  is  not  based  upon  any  charge  that  such  moneys  were 
wasted  or  misappropriated  by  the  defendants,  and  in  which  no 
damages  were  claimed  for  the  improper  discharge  of  the  duties  of 
their  express  trust  as  directors,  but  in  which  they  are  only  sought 
to  be  charged  as  involuntary  trustees  of  money  had  and  received 
from  the  plaintiff.     (Id.) 

10.  Case  Affirmed  and  Applied.— The  case  of  Perkins  v.  Fish,  121  Cal. 
317,  affirmed  and  applied  as  being  on  all  fours  with  the  present 
case.     (Id.) 

See  Building  and  Loan  Association;   Contract,  14-24;  Municipal 
Corporations;  Receiver;  Street  Railroad. 

COSTS. 

1.  Constbuctiow  of  Code — Motion  to  Retax  Costs- Filino  or  Sec- 
ond NoncE. — Section  1033  of  the  Coae  of  Civil  Procedure,  which 
provides  that  '*a  party  dissatisfied  with  the  costs  claimed  may 
within  five  days  after  notice  of  the  filing  of  the  bill  of  costs,  file 
a  motion  to  have  the  same  taxed  by  the  court  in  which  the  judgment 
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was  rendered  or  bj  the  judge  thereof  at  chanibera,"  is  not  lo  bo 
construed  literally  so  as  to  subvert  the  settled  practice  of  serving 
and  filing  a  written  notice  of  the  motion,  specifying  the  objections 
to  the  cost  bill  and  the  time  when  the  application  to  the  court  or 
judge  will  be  made  to  correct  or  strike  it  out;  and  such  practice  is 
a  substantial  compliance  with  the  statute.  (Carpy  v.  Dowdell. 
244.)' 

2.  Code  Maxiic — Substance  of  Law  Pbefebbeo  to  Form. — It  is  one  of 
the  maxims  of  the  law,  embodied  in  section  3528  of  the  Code  of 
Civil   Procedure,  that  he  law   respects  form   less   than  substance. 
(Id.) 
See  Negotiable  Instruments,  3,  4. 

COUNTIES.    See  Injunction,  11;  Office  and  Officers;  Swamp  and  Over- 
flowed Land. 

CKIMINAL  LAW. 

1.  Assault  with  Intent  to  Mubdeb — ^Void  Vebdiot — ^Dischabob  op 
JuBY  Without  Consent — Jeopabdt — Acquittal. — Under  an  in- 
formation charging  a  defendant  with  an  assault  with  intent  to 
commit  murder,  a  void  verdict  for  an  assault  with  a  deadly 
weapon,  an  offense  not  included  in  the  charge,  constitutes  no  legal 
reason  for  a  discharge  of  the  jury  without  the  consent  of  the  de- 
fendant; and  in  case  of  such  discharge  appearing  to  have  been 
made  without  his  consent,  entered  upon  the  minutes  of  the  court, 
the  defendant  upon  a  second  trial  is  entitled  to  an  acquittal  upon 
a  plea  of  once  in  jeopardy  and  a  former  acquittal.  (People  v. 
Arnett,  306.) 

2.  Assault  With  Intent  to  Commit  Rape — G?bl  Undeb  Age  of  Con- 

sent— FoBCE  AND  Consent  not  Involved. — Upon  tlie  trial  of  a  de- 
fendant accused  of  an  assault  with  intent  to  commit  rape  upon 
a  young  girl  under  the  age  of  legal  consent,  neither  the  element 
of  force  nor  the  question  of  consent  has  any  application.  The 
prosecutrix  could  not  consent,  and  the  law  resists  for  her.  (People 
y.  Roach,  33.) 

3.  Intent  of  Defendant,  How  Judged. — The  intent  of  the  defendant 
is  to  be  judged  by  his  conduct,  and  not  by  the  conduct  of  the 
prosecutrix.     ( Id. ) 

4.  Evidence — Declabation  of  Defendant. — ^Evidence  is  admissible  to 
prove  a  declaration  of  the  defendant  made  shortly  after  the  assault, 
which  tended  to  cast  some  light  upon  his  intent,  and  which  had 
reference  to  his  encounter  with  the  prosecutrix.     (Id.) 

6.  Assault  with  Intent  to  Commit  Rape — Consent  of  Gibl  Undeb 
Age  of  Consent. — Upon  the  trial  of  a  defendant  accused  of  an 
assault  with  intent  to  commit  rape  upon  a  girl  under  the  age  of 
consent,  the  fact  that  the  girl  went  voluntarily  to  the  room  of  the 
defendant  by  previous  appointment,  and  made  no  resistance,  is  im- 
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luntrritil,  nnd  ran  roust  it  ulr  no  dpfenw  to  the  charge.  The  law, 
in  8iit'h  case,  cH»iK*lusi\«»|y  iiiiplit*H  incapacity  of  the  girl  to  ^ve 
cunM*nt;  and  the  law  rcriists  for  her,  ri'gardless  of  her  actual  stat« 
of  mind  at  the  time.      (People  v.  Vann,  188.) 

0.    KVTDENCE — A«E    OF    PROSECUTRIX — MEMORANDA — EXTRT    15    HlBLE 

Physician's  (\\hii-ikk)K. — The  mother  of  the  pronecutrix,  in  testti- 
fyinf?  to  lier  a;;**,  may  refresh  her  memory  aa  a  witness  from  an 
entry  made  by  her  in  the  family  lUhle  sliortly  after  the  birth;  and 
the  phvHician  who  attended  at  the  birth  may  refresh  his  m.»mory 
ad  a  witnesH  from  an  entry  made  by  him  at  the  time  in  his  c.\sh- 
book.  It  in  not  lUM-essiiry  that  such  written  memoranda  nhoiild  be 
admisHible  in  evidemv.      (Id.) 

7.  AUMTMSTERINQ    WlXE    TO    PROSECUTRTX — UNTENABLE    OBJECTION    TO 

KviDEXCE. — Evidence  \h  admisRible  to  show  that  al)out  one  hour 
lK»f()re  the  aHsault  the  defendant  pave  wine  to  the  prosecutrix,  which 
8he  drank.  It  in  not  a  tenable  obj (nation  to  such  evidence  that  it 
may  tend  to  prove  that  defendant  administered  intoxicating  nar- 
cotics with  intent  to  prevent  the  prosecutrix  from  resisting,  and 
that  defendant  is  not  charjjod  therewith  in  the  information.     (Id.) 

8.  MiscoNDiT(T   OF   District   Attorney — Request  to   Bystanders — 

(jirESTioNS  to  Witnksses. — Where  it  appears  that  the  court  care- 
fully guarded  the  rights  of  the  defendant,  and  that  the  district 
attorney  did  not  act  through  passion  or  prejudice,  or  with  intent 
to  injure  the  defendant,  it  was  not  prejudicial  misconduct  for  him 
to  request  the  bystanders  to  retire  while  the  prosecutrix  was  testi- 
fying, nor  to  ask  ol»jectionable  questions  of  witnes-^c*,  which  could 
not  have  injured  the  defendant.      (Id.) 

9.  Accessaries — Concealing    Known    Felony — Prote:tino    Person 

Chawjki) — CoNSTKicTiON  OF  Penal  Code. — Under  section  32  of 
the  Penal  Code,  which  provides  that  "all  persons  who,  after  full 
knowledge  that  a  felony  has  l)een  committed,  conceals  it  from  the 
magistrate,  or  harbor  and  protect  the  person  charged  therewith, 
or  convicted  thereof,  are  accessaries,"  the  word  "conceal"  means  more 
than  mere  silence  or  a  simple  withholding  of  knowlegde  that  a 
felony  has  been  committed,  and  necessarily  includes  some  afffirma- 
tive  act  tending  toward  the  concealment  of  its  commission;  and  the 
word  "charged"  imports  a  formal  complaint,  information,  indict- 
ment, or  arrest  upon  a  criminal  charge,  and  does  not  include  mere 
general  rumors  and  common  talk  that  a  person  has  committed  a 
felony.      (People  v.  Garnett,  304.) 

10.  Accessary  to  Grand  Larceny — Good  and  Bad  Chaboes  nr  In- 
formation— Verdict  not  Supported — New  Trial. — ^An  informa- 
mation  accusing  a  defendant  of  l>eing  an  accessory  to  the  crime  of 
grand  larceny,  under  two  cluirges  that  he  did  willfully  ''conceal"  the 
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felony  from  .the  magistrate,  after  full  knowledge  that  it  had  been 
committed,  and  did  "harbor  and  protect"  the  person  who  committed 
the  crime,  without  alleging  that  such  person  was  "charged  with 
a  felony,"  is  insufficient,  and  amounts  to  nothing  as  respects  the 
charge  of  harboring  and  protecting  such  person.  Where  evidence 
was  introduced  under  both  charges,  and  both  fvere  considered  by 
the  jury,  a  verdict  of  "guilty  as  charged  in  the  information"  can- 
not be  supported,  and  a  new  trial  mu»t  be  granted.     (Id.) 

11.  iNSUFFiciEjfT   CiiABOE  SHOULD  BE  Kept  FROM  JuRY. — The  insuffi- 

cient charge  in  the  information  should  have  been  kept  from  the 
jury,  and  no  evidence  should  have  been  allowed  thereunder.  The 
case  should  have  been  tried  upon  the  sole  theory  that  the  defend- 
ant was  charged  with  concealing  the  commission  of  the  felony  from 
the   magistrate.      (Id.) 

12.  HoMicinE — Motion  fob  Continuance. — Where  it  appears  that  the 

defendant,  accused  of  murder,  was  allowed  an  opportunity  to  and 
did  procure  the  attendance  of  witnesses,  and  was  represented  by 
two  able  counsel,  appointed  by  the  court,  a  motion  for  continuance 
based  upon  the  absence  of  the  witnesses  and  the  lack  of  sufficient 
counsel,  upon  an  affidavit  based  upon  information  and  belief,  which 
contained  no  showing  of  diligence  to  procure  the  testimony  specified, 
nor  that  the  continuance  was  not  sought  for  delay,  and  which  stated 
that  defendant's  mother  was  endeavoring  to  negotiate  for  the 
services  of  an  additional  attorney,  was  properly  denied.  (People 
V.  Putnam,  268.) 

13.  Attendance  of  Witness  Comfined  in  State's  Prison — Deposi- 
tions.— ^The  court  may  order  the  attendance  of  witnesses  who  are 
confined  in  the  state's  prison,  when  it  appears  to  the  satisfaction 
of  the  court  that  such  attendance  is  necessary.  But  an  order  for 
such  attendance  does  not  issue  as  matter  of  right;  and  the  court 
may,  in  its  discretion,  refuse  to  require  the  attendance  of  particular 
witnesses  so  confined,  and  may  allow  their  depositions  to  be  taken. 

(Id.) 

14.  Evidencb — Impeachment  of  Witness — CoNVioriON  of  Felony — An- 

swer OF  Question  Ruled  Out. — It  is  permissible  to  ask  a  witness 
who  has  been  convicted  of  felony  the  nature  of  the  felony  of  which 
he  has  been  convicted.  Where  the  witness  answers  such  a  question, 
although  the  objection  thereto  is  sustained  by  the  court,  if  the 
answer  is  not  stricken  out,  the  defendant  is  not  injured.     (Id.) 

15.  Irrelevant  Remarks  of  District  Attorney — Instructions. — Re- 
marks made  by  the  district  attorney  outside  the  issues,  which 
were  objected  to  by  the  defendant,  and  which  the  jury  were  es- 
pecially instructed  by  the  court  to  disregard,  and  which  did  not 
reach  a  course  of  proceeding  militating  against  jimtice  and  the 
fair  and  orderly  conduct  of  the  cause,  are  not  ground  of  error.     (Id.) 
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16.  iNSTRrcnOlT— TE8Tni05T  OF  C05TICT  WiTHnnB. — ^Aa  IMtniction 
that  the  jury  were  not  arbitrarily  to  reject  the  testimony  of  con- 
vict witnesses  simply  because  they  irere  coBTicts,  but  that  their 
testimony  should  be  considered  and  weighed  in  accordance  with  the 
rules  of  evidence,  does  not  in  effect  tell  the  jury  to  disrcigard  the 
fact  that  they  had  been  convicted  of  a  felony  in  weighing  their 
testimony.     (Id.) 

17. — ^ABsuHPnoNS  OF  Fact  in  Irstbuctions — HoiaciDE. — Instructions 
may  assume  facts  admitted  or  proved  without  the  shadow  of  a  con- 
flict of  evidence;  and  where  there  is  no  dispute  or  question  of  the 
fact  of  the  homicide,  it  is  not  a  charge  as  to  a  nuitter  of  fact  to 
refer  to  it  in  an  instruction.     (Id.) 

18.  HoMiciDB— Pbopeb  iNSTBcnoNB  AB  TO  MoTivi. — Upon  the  trial  of 

a  defendant  accused  of  murder,  it  is  proper  to  instruct  the  jury 
that  motive  is  not  the  ultimate  fact  to  be  proved;  and  that,  if  the 
crime  is  sufficiently  proved,  it  does  not  matter  whether  there  is  :i 
motive  or  not;  but  that,  in  a  case  depending  upon  circumstantial 
evidence,  the  presence  or  absence  of  motive  is  matter  of  corrobora- 
tion, and  makes  other  evidence  more  or  less  persuasive,  and  dimin- 
ishes or  increases  the  presumption  of  innocence.  (People  v.  Ver- 
eneseneckockockhoff,  449.) 

19.  Impbopeb  IiTSTBUonoNB  AB  10  MoTivs — ^Pbobativx  Fobob  or  Evi- 
DEKOB — Chabgb  Upok  Mattbb  OF  Fact. — ^An  instruction  requested 
by  the  defendant  that  "it  is  against  all  experience  and  reason  to 
suppose  that  a  man  will  impetil  his  own  life  and  inflict  upon  an- 
other a  brutal  crime  without  a  motive,  and  in  the  mere  wantonness 
of  depravity,"  involves  no  rule  of  law,  but  is  only  as  to  the  proba- 
tive force  of  evidence,  and  is  properly  refused.  A  charge  given 
by  the  court  that  "it  nuiy  be  impossible  to  show  or  establish  a 
motive,  for  the  reason  that  we  cannot  fathom  the  mind  of  the 
accused  on  trial,  and  ascertain  if  there  is  not  a  hidden  desire  of 
vengeance  or  some  passion  to  be  gratified,"  is  an  argument  against 
the  defendant  on  the  facts,  and  is  an  improper  charge  as  to  a 
matter  of  fact.     (Id.) 

20.  CoNSTBucnoN  of  Constitution — Pbovince  of  Ootjbt  and  Jubt. — 

Section  19  of  article  III  of  the  constitution,  providing  that  "judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law/'  refers  to  the  province 
of  the  jury  to  determine  all  matters  of  fact,  and  of  the  court  to 
determine  the  law,  and  forbids  either  the  judge  or  the  jury  to 
trespass  upon  the  province  of  the  other.  The  court  must  not  charge 
or  advise  with  respect  to  matters  of  fact,  and  its  power  to  state  the 
testimony  is  exclusive  of  any  other  power  of  the  court  in  its  charge 
in  respect  to  the  evidence;  and  the  prohibition  upon  it  is  oo^ 
extensive  with  the  exclusive  province  of  the  jury.   (Id.) 
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21.  Relative  Fobge  of  Direct  and  Cirouicstantial    Evidence — In- 

struction AS  TO  Matter  of  Fact. — ^The  law  declares  nothing  as  to 
the  relative  probative  force  of  direct  or  circumstantial  evidence; 
and  it  is  wholly  nmtter  for  the  jury  to  determine,  according  to 
their  convictions,  from  the  evidence.  An  instruction  to  the  jury 
that  circumstantial  evidence  is  not  entitled  to  a  less  degree  of 
credit  than  direct  evidence,  and  that  circumstances  are  not  likely 
to  be  fabricated,  is  an  instruction  as  to  matter  of  fact  within  the 
prohibition  of  the  constituion.  [McFarland,  J.,  Garoutte,  J.,  and 
Van  Dyke,  J.,  dissenting.]     (Id.) 

22.  Cases  Overruled.— People  v,  Cronin,  34  Cal.  191,  and  cases  affirm- 
ing the  doctrine  of  that  case  as  to  the  relative  weight  of  direct  and 
circumstantial  evidence,  overruled.  [McFarland,  J.,  Garoutte,  J., 
and  Van  Dyke,  J.,  dissenting.]      (Id.) 

23.  Inapplicable  Decisions  as  to  Weight  of  Circumstantial  Evi- 

dence.— ^Tbe  decisions  made  by  the  courts  of  other  states  in  re- 
lation to  the  relative  weight  of  direct  and  circumstantial  evidence, 
where  the  trial  judges  were  free  from  any  constitutional  or  statu- 
tory restrictions  upon  their  power  to  sum  up  the  evidence,  are  in- 
applicable under  our  constitution.     (Id.) 

24.  Effect  op  Prior  Decisions — Constbuction  of  Constitution — 
Power  of  Judges  to  Criticise  Evidence. — Though  it  is  conceded 
to  be  a  proper  rule  of  construction  that  the  words  of  our  con- 
stitution are  to  be  construed  In  the  same  sense  that  had  been  pre- 
viously fastened  upon  similar  language  by  the  decisions  of  other 
states,  yet  there  are  no  authoritative  decisions  of  other  states  which 
have  fastened  upon  the  language  of  our  constitution  the  construc- 
tion that  judges  may,  in  their  charges  to  juries,  criticise  tbe 
weiglit  and  credibility  of  evidence.     (Id.) 

25.  Homicide — Evidenci>— Flight  of  Defendant — Suggestion  of 
Third  Person. — ^While  the  actual  flight  of  a  defendant  accused 
of  murder  is  evidence  of  guilt,  the  advice  or  suggestion  of  third 
persons  to  the  defendant  that  he  should  flee  is  not  admissible 
against  him.     (People  v.  Lee  Dick  Lung,  491.) 

26.  Letters  Found  Upon  Prisoner — Suggestion  to  Change  Residence 
— ^Harmless  Ebrob. — ^Letters  found  upon  a  Chinese  prisoner  charged 
with  murder,  written  from  one  Chinese  society  to  another,  giving 
warning  of  his  probable  arrest,  and  requesting  direction  to  him  that 
he  might  change  his  residence,  are  inadmissible,  in  the  absence  ot 
proof  tending  to  connect  him  with  the  sender,  and  to  show  tliat  ho 
acted  upon  their  contents.  But  where  he  subsequently  admitted 
that  he  did  change  his  residence  upon  the  suggestion  of  the  letters, 

*th6  admission  of  them  in  evidence  is  harmless  error,  though  upon  a 
seoond  trial  they  should  not  be  placed  before  the  jury.     (Id.) 

27.  Bad  Chabacteb  of  Society  Sending  Letters — ^Prejudicial  Error. 
Evidence  of  a  witness  for  the  people  that  the  Chinese  society  send- 


J20  Criminal  Law. 


CRIMINAL  LAW   (Continued). 

the  letters  was  a  highbinder  secret  society,  which  could  be  hired 
for  murilor  or  blackmail,  is  inadmisisible,  and  its  admission  is 
prejudicial  error,  in  the  absence  of  evidence  tending  to  show  that 
the  defendant  was  a  member  of  such  society.  The  fact  that  he 
had  a  letter  therefrom  in  his  pos^esHion  does  not  tend  to  show  that 
lie  wns  a  nieml>or  thereof,  or  to  connect  him  therewith,  so  as  to 
justify  such  evidence.      (Id.) 

28.  Impeachment  of  Witness. — Evidence  of  the  bad  character  of  such 
society  is  not  admissible  for  the  purposes  of  degrading  and  inpeaching 
the  defendant  as  a  witness.  Neither  the  defendant  nor  any  wit- 
ness ctin  be  impeached  or  degraded  in  that  way.     (Id.) 

29.  UoMiciuE— Manslaughter — Mistake  of  Defendant — Pursuit  of 

Unknown  FuomvE  from  Justice. — If  a  defendant  accused  of  mur- 
der miHtook  the  deceased,  who  was  shot  while  running  from  him 
after  being  ordered  to  stop,  for  a  fugitive  from  justice  unknown 
to  the  defendant,  who  had  stabbed  another  man,  and  of  whom  the 
people  of  the  village,  inchulin*]^  the  defendant,  were  In  pursuit,  and 
if  the  killing  was  the  result  of  such  mistake,  it  was  without  malice, 
and  could  not  amount  to  more  than  manslaughter.  (People  v. 
Melondrez,  549.) 

30.  Reasonahle  Cause  for  Mistaken  Belief — Province  of  Ju»t — Im- 
proper Instruction. — Where  there  is  a  state  of  the  evidence  from 
which  the  jury  might  find  that  the  killing  was  the  result  of  a  mis- 
take in  attempting  to  arrest  the  wrong  person,  while  lawfully  seek- 
ing to  arrest  a  fugitive  who  had  commited  a  felony,  it  is  the  prov- 
ince of  the  jury  to  determine  whether  the  defendant  had  reason- 
able cause  to  believe  that  the  decased  was  the  person  who  had 
committed  the  felony;  and  an  instruction  taking  that  question  from 
the  jury,  and  stating  that  in  contemplation  of  law,  assuming  all  the 
evidence  to  be  true,  the  defendant  had  no  reasonable  cause  so  to 
believe,  and  that  he  was  guilty  of  an  unlawful  act  if  he  attempted 
forcibly  to  arrest  the  deceased,  is  improper,  and  derogates  from  the 
constitutional   functions  of  the  jury.      (Id.) 

31.  QuKSTioN  of  Law  as  to  Reasonable  Cause — Applicabilitt  of 

licLK. — The  rule  iipplii*d  in  fnvor  of  a  defendnnt,  that  wlirre,  upon 
the  inulij^puled  fncta  bcfum  the  jury,  the  defendant  liarl  reaponEible 
cause  to  believe  nt  tlii'  lime  of  the  killEng  that  the  deeeaiied  had 
oomraitU'ii  a  felunj.  it  was  the  duty  of  the  cijurt  so  to  inntruct  the 
jury,  connoi  be  npplitHl  ni^fainst  the  defeiid^mt  in  a  criminal  ease 
to  establish  a  want  of  proiwible  cauie  for  a  mistaken  belief.     (Id.) 

n2.  Rr.ASONAnrx  Dorirr — ^Abbence  or  Malice^ — Tm proper  iNSTBticriON. 
An  instrucUon  to  the  etftct  that  I  ft*  fore  the  jury  would  b#  war- 
ranted in  reluming  a  verdit^t  of  niftn^laujjliter  thf\v  should  be  sat- 
isfied  from  tbe  evidence  beyond  a  reasoniible   dunbt   that   the  de- 
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fendant  without  malice  killed  the  deceased  is  erroneous;  and  though 
the  law  is  elsewhere  correctly  given,  the  error  cannot  be  deemed 
without  prejudice,  where  the  court  took  the  question  of  acquittal 
from  the  jury,  and  left  it  to  them  only  to  determine  the  grade  of 
the  offense.     (Id.) 

3d.  HOiaCIDE — ClBCUlfSTANTIAL  EVIDENCE — DIFFERENCE   IN    WEIGHT  OF 

BiTLLET. — ^Where  the  circumstantial  evidence  that  the  defendant 
committed  the  crime  of  murder  witli  which  he  was  charged  was 
such  that  the  jury  was  justified  in  finding  that  the  bullet  which 
killed  the  deceased  was  shot  from  a  rifle  borrowed  by  the  defend- 
ant, the  mere  fact  that  tlie  distorted  bullet  found  in  the  body 
weighed  four  grains  less  than  nn  intact  model  bullet  shot  from 
the  same  rifle,  the  loss  in  the  weight  of  which  was  accountd  for  in 
the  testimony  of  a  gunsmith,  cannot  be  ground  for  setting  aside 
the  verdict  of  the  jury  whose  province  it  is  to  weigh  the  evidence 
and  decide  upon  the  credibility  of  witnesses.  (People  v.  Sullivan, 
667.) 

84.  Traoiko  of  Gun — Disposition  by  Defendant — Flight. — ^It  was 
competent  for  the  prosecution  to  trace  the  gun  borrowed  by  the  de- 
fendant from  the  time  it  came  into  his  hands  until  finally  located 
in  the  possession  of  the  party  producing  it,  and  to  prove  the 
disposition  made  of  it  by  the  defendant  in  a  distant  town,  in  con- 
nection with  his  departure  from  the  neighborhood  immediately  after 
the  homicide,  and  then  absenting  himself  from  the  state,  as  a  cir- 
cumstance tending  to  show  flight  and  guilty  knowledge.   (Id.) 

36.  Admisbibilitt  of  Gxtn. — Where  the  gun  was  fully  traced  and  iden- 
tified, and  it  was  shown  that  both  before  and  after  borrowing  it 
the  defendant  had  threatened  to  kill  the  deceased,  and  was  seen 
going  with  it  shortly  before  the  homicide  toward  the  place  where 
the  homicide  was  committed,  the  gun  is  admissible  in  evidence. 
(Id.) 

80.  Luentification  of  Acquaintance — Habmless  Ruling. — ^The  ad- 
mission of  the  testimony  of  a  witness  as  to  his  knowledge  that  an 
acquaintance  was  a  one-armed  man,  in  response  to  a  question  ob- 
jected to  as  to  how  many  arms  such  person  had,  probably  asked 
for  the  purpose  of  identification,  or  to  test  the  acquaintance  of  the 
witness,  is  harmless,  where  it  is  not  shown  and  cannot  be  seen  how 
the  answer  to  the  question  could  prejudice  the  defendant.     (Id.) 

87.  Misconduct  of  Jubt — Intoxication  of  Jubob — Conflicting  Evi- 
DBKOE — Obsebvation  BY  JuDGE — FINDING. — Where  a  new  trial  was 
sought  for  misconduct  of  the  jury,  in  that  one  of  the  jurors  be- 
came intoxicated  near  the  close  of  the  trial  during  a  recess,  so 
that  he  was  too  drunk  to  understand  the  instructions  and  properly 
to  consider  the  case,  and  the  evidence  was  conflicting,  and  the  trial 
judge,  having  the  best  opportunity  to  observe  the  coudition  of  the 
CXXIX.  Cal.— 46 
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Juror,  found  that  he  was  not  inoapMitated,  his  findin^?  iirill  ii'>t  br  dis- 
turbed upon  appeal.     (Id.) 

38.  £vu>E>'C£  o*'  Misconduct — Exclusiok  of  Deal  TtSTmoNT — Afm- 
DAVIT8. — The  exclusion  of  oral  testimony  of  witnesses  subpoenaed 
bj  the  defendant  in  support  of  the  charge  of  misconduct  is  noi 
prejudicial,  where  the  affldaWta  of  each  of  the  witn.^sses  was  pre- 
sented, if  there  is  no  showing  that  any  one  of  them  had  refu<«fHl  to 
testify  fully  by  affidavit  to  all  the  material  facts  within  hiit  knowl- 
edge. The  law  allows  no  differenoe  between  affidavits  or  di*p«>'ii 
tions  or  oral  testimony  when  offered  in  support  of  motions.     ( Id.  i 

39.  Cboss-Exahination  or  AmAivTS — ^Discbktion  of  Coubt. — It  is  in 

the  discretion  of  the  court  to  allow  or  to  refuse  to  allow  the  cross- 
examination  of  witneesci  who  testify  upon  motion  for  new  trial 
by  affidavits  or  counter-affldarita  om  the  question  of  misoonduct. 

(Id.) 

40.  Homicide^  SuppoBT  or  Veboict — ^Xkbtbuctions  as  to  Justifiable 

Homicide— Appeabanos  of  Danoou — ^A  Terdiot  of  guilty  of  mur- 
der in  the  second  degree  will  not  be  disturbed  as  contrary  to  the 
evidence  or  to  the  instructions  of  tlie  court,  where  there  is  no  pre- 
tense that  the  defendant  was  in  actual  danger  at  the  time  of  the 
killing,  and  the  jury  might  find  from  the  evidenoe  that  he  was  not 
actuated  by  a  reasonable  fear  that  the  deoeased  was  about  to  kill  or 
severely  injure  him  when  he  killed  the  deceased,  and  the  court 
gave  full  and  correct  instructions  on  the  law  of  justifiable  homicide 
and  appearance  of  danger  and  told  the  jury  that  if  they  ha<l  a 
reasonable  doubt  as  to  whether  the  defendant  had  reason 
to  believe,  as  a  reasonable  man,  that  he  was  in  danger  of  l>ein^*; 
killed  or  severely  injured  by  the  deoeased  at  the  time  he  shot 
deceased,  they  should  acquit  the  defendant.  (People  v.  Mitchell, 
684.) 

41.  Good  Chabacteb  of  Dbfendakt — ^Instbuction. — ^An  instruction  to 
the  effect  that  the  good  character  of  the  defendant  for  peace  and 
quietness,  if  proved  to  the  satisfaction  of  the  jury,  is  to  be  con- 
sidered in  connection  with  the  other  facts  of  the  case,  and  kept  in 
view  in  all  their  deliberations,  and  that  they  are  to  acquit  the  de- 
fendant if  they  have  a  reasonable  doubt  of  his  guilt  in  view  of  all 
the  evidence,  but  that  if  the  evidence  convinces  them  beyond  a 
reasonable  doubt  of  his  guilt,  they  must  so  find,  notwithstanding 
his  good  character,  is  correct,  and  does  not  imply  that  the  evidence 
of  good  character  is  not  to  be  considered  in  determining  the  (ques- 
tion of  guilt.     (Id.) 

42.  Familiabitt  of  Dbcsabed  with  Defendaivt's  Wife — Ibbelevaxt 
AHD  Hbabbat  Evidence — Habmless  Ruling. — Irrelevant  evidence 
as  to  the  interchange  of  Christmas  presents  between  the  deceased 
I nd  the  wife  of  the  defendant,  and  hearnay  evidence  as  to  common 
talk  and  scandal  cominj:  to  the  ears  of  n  witness  as  to  the  atton- 
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tions  of  deceased  to  defendant's  wife,  were  properly  excluded.  Their 
exclusion  could  not  have  harmed  the  defendant  where  it  was 
abundantly  shown  without  objection  that  the  defendant  had  oc- 
casion to  be  and  was  jealous  of  the  deceased,  and  the  defendant  had 
the  benefit  of  whatever  advantage  might  accrue  to  him  from  pre- 
senting to  the  jury  the  real  or  supposed  wrong  which  deceased  had 
done  him  in  his  domestic  relations.      (Id.) 

43.  Newly  Discovered  Evidence — Dibcbetion. — Where  it  does  not  ap- 
pear that  the  court  abused  its  discretion  in  not  granting  a  new 
trial  on  the  groimd  of  newly  discovered  evidence,  its  order  denying 
a  new  trial  will  not  be  disturbed  on  that  ground.     (Id.) 

44.  InSANITT  of  DeFENDAIVT — ^COlfHITMENT  TO  ASTLUM  PENDING  TbIAL 

— Habeas  Corpus — ^Retubn  fob  Tbial. — ^Where  a  defendant  ac- 
cused of  crime  was  committed  to  an  insane  asylum  pending  his  trial, 
if  the  superintendent  of  the  asylum  does  not  return  him  for  trial 
after  he  becomes  sufficiently  sane  for  the  purposes  of  his  defense, 
this  court  has  the  power,  and  it  is  its  duty,  upon  kabeas  corpus, 
to  order  him  into  the  custody  of  the  court  where  the  charge  is 
pending  against  him.     (In  re  Buchanan,  330.) 

45.  Question  of  Sanity,  How  Judged — Conbtbuction  of  Statute. — 
The  question  whether  the  defendant  has  become  sufficiently  sane 
to  be  tried  is  not  to  be  judged  according  merely  to  the  medical 
view  of  sanity  or  insanity,  but  is  to  be  determined  with  reference 
to  the  statute,  which  is  to  be  construed  as  in  affirmance  of  the 
common-law  principle  that  if  a  person  arraigned  for  a  crime  is 
capable  of  understanding  the  nature  and  object  of  the  proceedings 
against  him,  and  can  conduct  his  defense  in  a  rational  manner,  he 
is  deemed  sane  for  the  purpose  of  being  tried,  though  on  some  other 
subjects  his  mind  may  be  deranged  or  unsound.     (Id.) 

46.  Undebstandino  of  Defendant — Claim  of  Right  to  Tbial. — ^Where 

it  appears  upon  the  examination  had  upon  habeas  corpus  that  the 
defendant  reasons  as  other  men  do,  that  his  memory  is  unimpaired, 
that  he  fully  appreciates  the  nature  of  the  criminal  charge  against 
him,  and  understands  his  position  relative  thereto,  and  is  master 
of  his  own  defense,  and  claims  the  right  to  a  trial  upon  the  criminal 
charge  against  him,  the  law  sustains  him  in  his  claim.     (Id.) 

47.  Witness  Befobe  Gband  Juby — ^Refusal  to  Answeb — ^Pebtinency 
OF  Questions — Incbimination  of  Witness — Contempt. — Where  a 
witness  who  was  subpoenaed  before  the  grand  jury  to  testify  upon 
the  examination  of  a  charge  against  another  person  for  forging  a 
check  given  in  payment  of  the  interest  of  an  alleged  heir  to  as 
estate,  whose  existence  was  a  subject  of  inquiry,  refused  to  answer 
questions  propounded  to  him,  including  a  question  as  to 'whether 
the  nccused  did  not  inform  the  witness  that  the  alleged  heir  was 
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not  the  legal  heir  of  the  deceased,  on  the  grounds  that  the  ques- 
tions were  not  pertinent  to  the  matter  under  inquiry,  and  that  the 
answers  might  tend  to  incriminate  him  and  degrade  his  character, 
it  is  sufficient  to  sustain  a  punishment  for  contempt  for  refusal 
to  answer  that  the  one  question  so  included  appears  to  have  been 
pertinent  to  the  charge  under  inquiry,  and  that  it  did  not  appear 
and  was  not  fairly  shown  to  the  court  that  an  answer  of  the  wit- 
ness thereto  would  have  a  tendency  to  incriminate  him  or  to  de- 
grade his  character.     (In  re  Rogers,  408.) 

DAMAGES.    See  Contract,  3;  Fraud,  3,  4;  Pleading,  9;  Sale,  1-S. 

DEBTOR  AND  CREDITOR.    See  Insolvency;  Joint  Debton. 

DEDICATION.     See  Streets,  Roads  and  Highways,  10. 

DEED.    See  Contract,  1,  6;  Mines  and  Mining,  5. 

DEPOSITIONS.    See  Husband  and  Wife,  3. 

DIVORCE. 

1.  ExTBEMB  Cruelty — Pleading — Demubbeb — ^Motion  roB  Judgmeitt. 

In  action  for  divorce  where  the  complaint  states  sufficient  acts  of 
cruelty  to  constitute  the  statutory  offense  of  extreme  cruelty,  a 
general  demurrer  thereto  and  a  motion  of  defendant  for  judgment 
on  the  pleadings  are  properly  overruled.     (Hudson  v.  Hudson,  141.) 

2.  Trial  by  Jury — Discretion — Requiring  of  Deposit  by  Wife. — It 
is  discretionary  with  the  court  to  allow  or  refuse  a  jury  trial  of 
certain  issues  in  an  action  for  divorce ;  and  where  it  is  demanded  by 
the  wife,  without  the  consent  of  the  husband,  to  try  issues  ot 
adultery  charged  by  the  wife,  the  court  has  discretion  to  require 
the  wife  to  deposit  with  the  clerk  one  day's  per  diem  and  mileage 
of  the  jury,  as  a  condition  of  making  the  order.     (Id.) 

3.  Custody  or  Children — Petition  for  ^Iodification  of  Decree — 
Refusal  of  Continuance— Absence  of  Showing. — ^Upon  the  hear- 
ing of  a  verified  fH'lilion  in  lumUfy  n  ili'crt^  of  divorce  which 
awarded  the  custody  of  tlir^  eliildrt-u  to  tlie  molbt^r.  ao  as  to  award 
the  same  to  the  father,  on  the  p^onnd  ot  the  mnthei's  allogtHl  un- 
fitneaa  and  immornl  conductt  tin  appliptition  hy  her  Cfiunsel  for  a.  con- 
tinuanco  briBPd  merely  on  tlie  certificate  of  a  ph)^ician  as  to  her 
iHnesg,  without  any  denial  of  the  nvenncnts  of  the  petition,  or  any 
aflldavit  or  profpssional  i^tivteniPnt  that  she  wouhl  testify  contrary 
to  its  averments,  or  that  her  pre^nee  at  the  liearing  was  necessary, 
was  properly  refuj*ed,     ( Qiieirolo  v.  Queirolo,  08(1. ) 
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4.  SuppoBT  OF  Modification — ^Evidence  of  Iumobal  Conduct. — ^Testi- 
mony in  support  of  the  allegations  of  the  petition  by  witnesses 
who  were  in  a  position  to  know  the  character  of  the  house  in  which 
the  defendant  was  residing  with  the  children  that  it  was  notoriously 
disreputable,  that  she  was  illicitly  cohabiting  therein  with  another 
man,  and  that  the  place  and  its  surroun<lings  were  unfit  for  the 
children,  sufficiently  warrants  the  court  in  modifying  the  decree 
by  taking  the  children  from  the  custody  of  the  mother  and  award- 
ing them  to  the  custody  of  the  father.     (Id.) 

5.  Admission  of  Counsel  in  Open  Coubt — Review  Upon  Appeal — 
Absence  of  Ruling  and  Exception — ^Appellant  not  Injured. — 
The  admission  of  the  counsel  for  the  defendant  in  open  court  as  to 
the  immoral  conduct  of  the  defendant,  even  if  it  be  conceded  in 
excess  of  the  authority  given  him  by  section  283  of  the  Code  of 
Civil  Procedure,  cannot  be  made  a  ground  of  reversal  upon  appeal 
of  the  defendant,  where  it  appears  that  no  ruling  was  made  by  the 
court,  and  no  objection  was  made  or  exception  taken,  in  respect 
to  the  consideration  of  the  admission  by  the  court,  and  where  the 
evidence  was  such  as  clearly  to  show  that  the  defendant  was  not 
injured  by  the  admission,  if  it  be  conceded  to  be  error.     (Id.) 

6.  Conteact  fob  Contingent  Fee  Against  Public  Policy. — ^A  con- 
tract between  an  attorney  and  the  plaintiff  in  a  divorce  suit  for  a 
contingent  fee  is  against  the  policy  of  the  law,  and  contrary  to 
good  morals.  The  law  does  not  favor  divorce;  and  any  collateral 
bargaining  promotive  of  it  is  unlawful  and  void,  whether  made 
by  the  parties  with  each  other,  or  by  one  of  the  parties  with  an 
attorney  whose  benefit  depends  upon  procuring  the  divorce.  (New- 
man V.  Freitas,  283.) 

7.  Reason  of  Rule  as  to  Contingent  Fees — Cessation  of  Rule  in 

Divorce  Cases — Power  of  Court. — ^The  reason  of  the  rule  allow- 
ing attorneys  to  contract  for  contingent  fees  in  civil  cases,  for  the 
protection  of  persons  unable  to  pay  a  certain  lee  for  a  meritorious 
cause  of  action  or  defense,  does  not  apply  to  contracts  with  the 
wife  in  a  divorce  suit,  in  which  the  court  may  require  the  husband 
to  pay  the  wife's  expense  for  prosecuting  or  defending  the  action. 
The  reason  or  necessity  for  the  rule  ceasing  in  such  cases^  the  rule 
itself  also  ceases  therein.  (Id.) 
See  Specific  Performance. 

EASEMENT.    See  Water  and  Water  Rights,  2. 

EJECTMENT.  See  Evidence,  1;  Injunction,  1,  2;  Mines  and  Mining, 
8. 

ELECTION. 

Constitutional  Law— Pbimart  Elections.— The  additions  made  to 
the  Political  Code  by  the  act  approved  March  3,  1899  (Stats.  1899, 
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p.  47),  oonstituting  what  is  known  as  the  "primary  election  law," 
are  in  violation  of  the  bill  of  right*  embodied  in  article  I  of  the  ooa- 
Btitution  of  California,  and  of  fundamental  reserred  rights  grow- 
ing out  of  the  nature  of  free  government,  in  that  they  prohibit  the 
election  of  delegates  to  a  convention  of  any  political  party  not  rep- 
resenting three  per  cent  of  the  votes  cast  at  the  last  election,  and 
take  away  the  rights  of  self-control  and  self-preservation  from  a 
political  party,  and  allow  members  of  any  other  party,  or  of  no 
party,  to  vote  for  delegates  to  the  party  convention.  (Britton  v. 
Board  of  Election  Commrs.,  etc,  337.) 
Bee  Office  and  Officers,  7-10. 


EMINENT  DOMAIN. 

1.  PowEB  OP  Railroad  Under  Statute— Trespass.— A  railroad  cor- 
poration cannot,  under  sanction  of  the  statute  relating  to  eminent 
domain,  enter  upon  lands  and  construct  its  road,  before  commencing 
eondemnation  proceedings;  and,  if  it  does  so,  it  becomes  a  tres- 
passer, and  the  ordinary  common-law  remedies  are  open  to  the 
owner.     (Robinson  v.  Southern  California  Ry.  Co.,  8.) 

2.  Construction  of  Railroad  Without  Condemnation — Action  for 
Trespass — Statute  of  Limitations. — An  action  to  recover  dam- 
ages for  a  wrongful  entry  by  a  railroad  company  upon  the  land  of 
plaintiff,  and  the  construction  of  its  railroad  thereupon,  without 
proceedings  for  condemnation,  and  without  plaintiflT's  consent,  if 
commenced  more  than  three  years  after  the  road  was  built  and 
operated,  is  barred  by  subdivision  2  of  section  338  of  the  Code  of 
Civil  Procedure.     (Id.) 

3.  Impued  Permission — Limitation  of  Two  Years. — If  the  entry  and 
occupation  by  the  railroad  company  are  lawful  by  reason  of  an 
implied  permission  by  the  owner  of  the  land,  and  not  by  grant  or 
donation,  nor  under  a  statutory  right  of  condemnation,  an  action 
for  compensatory  damages  would  be  barred  within  the  two  years' 
limitation  of  subdivision  1  ^f  section  339  of  the  Code  of  Civil  Pro- 
cedure, applicable  to  contracts  not  in  writing.     (Id.) 

See  Streets,  Roads,  and  Highways,  1-4. 

EQUITY.     See  Estates  of  Deceased  Persons,   d-8,  2o-2B;    In j  unction  j 
Receiver;  Reformation;   Specific  Perfornianioe. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Family  Allowance  for  Past  Years — Sale  of  RuALTY-^RrppREsso 
Veri — Action  bi  Holder  of  Mortoages — Eqri table  Rkmef.^Ih 
a  proceeding  in  equity  brought  by  the  holdrr  of  un^rt^^^ft  upnn 
the  interest  of  the  widow  in  tlie  estate  of  lu^r  ili'cc'ii^i'i]  husliiinil* 
given  to  secure  money  advanced  for  tlie  suppuit  of  the  miOli^v,  to 
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set  aside  a  subsequent  order  granting  her  a  family  allowance 
which  appears  to  have  been  made  entirely  out  of  the  ordinary 
course,  in  the  sum  of  thirty  thousand  dollars,  to  cover  past  nutin- 
tenance  for  nineteen  years,  upon  an  application  of  the  widow  in 
which  the  facts  as  to  the  unpaid  mortgages  were  suppressed  from 
the  court  of  probate),  and  to  set  aside  an  order  of  sale  of  realty 
to  pay  such  allowancei  and  for  a  general  relief,  the  court  of  equity, 
upon  findings  of  the  facts,  may  direct  as  equitable  relief  that  the  pro- 
ceeds of  the  sale  made  under  the  direction  of  the  court  of  probate 
to  pay  the  allowance,  shall  be  applied  first  toward  the  payment  and 
satisfaction  of  the  mortgages,  before  any  payment  is  to  be  made 
to  the  widow.     (Curtis  v.  Schell,  208.) 

2.  Right  of  Tbanbfebee — ^Presumption  of  Knowledge  of  Law — ^No- 
tice— ^Unusual  Pbocxdube. — One  to  whom  the  title  of  an  heir  of 
the  estate  is  transferred  or  mortgaged  as  a  rule  takes  only  so 
much  of  the  distributive  share  of  such  heir  as  remains  after  the 
purposes  and  objects  of  administration  have  been  satisfied,  and  is 
presumed  to  know  the  law,  but  is  not  presumed  to  anticipate  or 
have  notice  of  any  unusual  or  extraordinary  proceeding  taken  under 
the  form  or  guise  of  law.     (Id.) 

3.  MOBTGAflEBS   NOT    CHABOEABLE  WITH   NOTICE  OF  UNUSUAL  APPUOA. 

TiON. — ^The  mortgagees  of  the  widow,  who  advanced  money  to  sup- 
port the  family,  are  not  chargeable  with  notice  of  the  subsequent 
unusual  application  by  the  widow  for  a  family  allowance  made  to 
cover  many  past  years,  after  the  estate  is  ready  for  distribution 
and  the  children  had  ceased  to  be  a  charge  upon  the  widow,  and  for 
a  sale  of  the  realty  to  pay  such  allowance.     (Id.) 

4.  Suppression  of  Material  Facts — Fraud  Upon  Holder  of  Mort- 
gages.— ^The  failure  of  the  widow  in  her  application  for  a  family 
allowance  to  notify  the  court  of  the  existence  and  nonpayment  of 
the  mortgages  for  money  borrowed  for  the  support  of  the  family 
was  the  suppression  of  a  material  fact,  which  operated  as  a  fraud 
upon  the  holder  of  the  mortgages.  To  give  the  widow,  under  the 
name  of  a  family  allowance,  the  proceeds  of  a  sale  of  the  same 
property  on  which  she  had  borrowed  money  to  support  the  family, 
would  be  to  pervert  the  law  designed  for  a  beneficent  purpose  into 
an  instrument  for  the  perpetration  of  a  gross  fraud.     (Id.) 

6.  Fraud  Upon  Court  Extrinsic  to  Appucation. — ^The  suppression 
of  such  material  facts  was  also  a  fraud  committed  upon  the  court 
in  a  matter  extrinsic  and  collateral  to  the  question  examined  on  the 
application  for  a  family  allowance,  against  which  equity  will  re- 
lieve.    (Id.) 

C.  Jurisdiction  of  Equity  to  Relieve  from  Fraud  in  Court  of  Pro- 
bate.— ^The  court  of  probate  is  of  special  and  limited  jurisdiction, 
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and  has  not  tbe  requisite  maehinery  to  try  a  quection  of  fraud  eom- 
mittod  therein  against  the  rights  of  interested  parties;  and  it  is 
the  peculiar  province  of  a  court  of  equity  to  grant  relief  from 
such  fraud  at  the  insUnee  of  the  aggrieved  parties,  who  have  no 
adequate  remedy  in  the  court  of  probate.     (Id.) 

7.  Finality  or  Obdebs  of  Pbchultb  Couw— Cohtool  ih  Equitt  or 
Proceeds  of  Sale. — Where  the  orders  of  the  court  of  probate  au- 
thorizing the  family  allowance,  and  directing  the  sale  of  the  real 
estate  have  become  ilnali  in  the  exerci!*e  of  the  probate  jurisdic- 
tion, and  there  is  no  remedy  therefor  by  appeal,  equity  will  give 
adequate  relief  against  the  enforcement  of  the  final  judgment  of 
the  probate  court  which  was  procured  by  fraud  of  the  widow,  by 
directing  a  proper  application  of  the  proceeds  of  the  sale  made 
thereunder  in  payment  of  the  mortgages  made  by  her.     (Id.) 

8.  JUBISDiCTION  OF  Ck)URT  OF  PrOBATE — RIGHTS  OF   STBANQEBS. — ^It    is 

not  within  the  jurisdiction  of  the  court  of  probate  to  determine 
the  rights  of  strangers  to  the  estate,  or  to  bring  them  in  for  the 
purpose  of  determining  their  rights  to  the  proceeds  of  a  sale  made 
under  its  order  for  the  benefit  of  the  applicant  therefor;  and  for 
the  want  of  such  jurisdiction,  the  equity  jurisdiction  is  properly 
invoked  to  determine  their  rights  to  such  proceeds.     (Id.) 

9.  Verification  of  Claims. — ^A  substantial  compliance  with  the  re- 
quirements of  the  statute  respecting  the  verification  of  claims 
against  estates  of  deceased  persons  is  sufficient.  (Griffith  v.  Lewin, 
696.) 

10.  Recitals  of  Indebtedness  in  Affidavit. — Where  a  claim  against 

the  estate  of  a  deceased  person  contains  a  copy  of  the  promissory 
note  on  which  it  is  founded,  and  states  that  no  part  thereof  has 
been  paid,  except  a  specified  amount,  and  that  a  specified  balance 
is  due  for  principal  and  interest  to  a  given  date,  an  affidavit  thereto 
reciting  that  such  balance  is  justly  due  to  the  claimant  up  to  such 
date,  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  oflfsets  to  the  same  to  the  knowl- 
edge of  the  affiant,  is  a  sufficient  compliance  with  the  statute,  al- 
though the  date  of  the  verifloation  is  subsequent  to  the  date  to  which 
such  balance  referred.     (Id.) 

11,  Death  or  Defendant  Pending  Slit — Presentation  of  Claiu — Re- 
vival OF  Suit  Against  Executors — Limitation  of  Three  Months 
— Construction  of  Code. — Where  the  defendant  in  an  action  dies 
pending  suit,  all  that  is  required  of  the  plaintiff  is  the  presentation 
of  the  claim  within  the  time  limited  therefor.  Section  1408  of 
the  Code  of  Civil  Procedure,  limiting  the  commencement  of  an  ac- 
tion upon  a  rejected  claim  which  is  past  due  to  the  period  of  three 
months,  has  no  application  to  an  action  already  pending;  and  the 
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fact  that  the  suit  may  have  heen  revived  against  the  executors 
more  than  three  months  after  the  rejection  of  the  claim  cannot 
affect  the  cause  of  action.     (Gregory  v.  Clahrough,  475.) 

12.  Claims  AoAmsT  Estate — Nonaction  of  Executor  ob  Administba- 
T0» — Option  op  Cbeditor. — ^Where  an  executor  or  administrator 
takes  no  action  upon  a  claim,  neither  approving  nor  rejecting  it, 
the  creditor  may  exercise  his  option  to  regard  it  as  rejected  only  at 
the  time  of  or  shortly  before  the  bringing  of  a  suit  thereupon. 
(Id.) 

13.  Sals  of  Real  Estate — Best  Interest  or  Estate — Constitu- 
tional Law. — Section  1530  of  the  Co<le  of  Civil  Procedure,  provid- 
ing that  "when  it  appears  to  the  satisfaction  of  the  court  that  it 
is  for  the  advantage,  benefit,  and  best  interest  of  the  estate  and 
those  interested  tliercin  that  the  real  estate,  or  some  part  thereof, 
be  sold,  the  executor  or  administrator  may  sell  any  real  as  well  as 
personal  property  of  the  state  upon  the  order  of  the  court"  is 
constitutional  and  valid.     (Estate  of  Porter,  86.) 

14.  Rights  of  Heirs — Effect  of  Previous  Statute. — ^The  righti>  of  the 

heirs  of  an  intestate  are  controlled  by  a  statute  in  force  at  the 
time  of  the  death  of  the  intestate,  regulating  the  administration 
of  the  estate  or  the  sale  of  its  property.     (Id.) 

16.  Settlement  of  Final  Account — Petition  for  Distributioh — Con- 
test OF  Heirship. — ^Where  the  final  account  of  an  administrator 
has  been  settled,  one  claiming  to  be  an  heir  of  the  estate  may 
file  a  petition  for  distribution,  and  the  court  may  thereupon  de- 
termine a  contest  of  heirship  and  order  distribution  to  the  person 
or  persons  found  to  be  entitled  to  the  same.  (Estate  of  Sheid, 
172.) 

16.  Supplemental  Statement  of  Administrator. — The  supplemental 
statement  required  to  be  made  by  the  administrator  after  the  set- 
tlement of  his  final  account  under  section  1665  of  the  Code  of  Civil 
Procedure,  and  to  be  filed  at  the  hearing  of  the  petition  for  distri- 
bution, is  not  a  final  account  which  needs  to  be  filed,  settled,  and 
allowed  before  the  filing  of  the  petition  for  distribution.     (Id.) 

17.  Misnumbering  of  Proceedings  by  Clerk. — There  is  but  one  estate 

of  a  deceased  person,  and  the  mere  fact  that  the  clerk  indorses 
different  numbers  upon  the  petition  for  distribution,  and  upon  the 
statement  of  account  and  decree  of  distribution,  is  immaterial. 
They,  ftll  belong  to  the  settlement  of  one  and  the  same  estate.     (Id.) 

18.  Pendency  of  Contest  Under  Section  1664 — Petition  fob  Distri- 
bution—Abatement— Jurisdiction. — ^The  pendency  of  an  undeter- 
mined contest  of  heirship  under  section  1664  of  the  Code  of  Civil 
Procedure  docs  not  deprive  the  court  of  jurisdiction  to  determine 
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the  beirahip  upon  a  petition  for  Anal  dittributioii  of  Um  Mtaie; 
such  pendency  is  not  a  proper  ground  for  abatemait  ci  vaA  pcCI- 
ticoi.     (Id.) 

19.  Distribution  to  SrRvivoBs.or  a  Clam — ^Matcual  Isavs — ^bnor- 
TiOH  OF  Testatrix — Construction  of  Wiu^— UNCERTAniTT— Pabol 
Etidbnce. — Where  a  will  deviaed  and  bequeathed  the  residue  of 
the  estate  to  three  nephew  a  of  the  testatrix,  described  merely  as 
nephews,  one  of  whom  died  before  the  death  of  the  testatrix  kaving 
no  lineal  descendants,  and  the  petition  of  the  survivors  for  distri- 
bution of  the  whole  residue  to  them  alleged  that  the  three  nephews 
were  the  only  children  of  a  sifter  of  the  testatrix^  and  that  it  was 
her  intention  to  devise  and  bequeath  such  residue  to  them  as  a 
class  of  such  children  who  should  be  living  at  the  death  of  the 
testatrix,  issue  joined  upon  such  allegation  raised  a  material  issuo 
of  fact,  and  the  will  is  sufficiently  uncertain  upon  its  face  to  ad. 
mit  parol  evident^  upon  that  isbue  to  show  the  circumstances  of 
the  case,  exclusive  of  the  oral  declarations  of  the  testatrix,  under 
section  1318  of  the  Civu  Code.     (Estate  of  Langdon,  451.) 

20.  PiKDiNo  OF  Fact— Support  or  Dbcree— CoNCLUSirsREas  Ufoif 
Appeal. — A  finding  of  fact,  made  in  view  of  the  evidence  of  the  cir- 
cumstances of  the  ease,  that  the  testatrix  intended  to  devise  and 
bequeath  the  residue  of  her  estate  to  the  three  nephews  as  a  class 
is  sufficient  to  sustain  a  decree  distributing  the  residue  of  the  es- 
tate to  the  surviving  nephews;  and  such  finding  is  conclasive  upon 
appeal  if  it  is  not  assailed  as  contrary  to  the  evidence  and  the  evi- 
dence is  not  disclosed  in  the  record  upon  appeal.     (Id.) 

21.  Defective  Decree — Omission  of  Small  LEOAcnni— ORDOt  lORCon- 
REcnoN — Costs  Upon  Appeal. — A  defect  in  the  decree  of  distribu- 
tion in  failing  to  contain  a  provision  for  the  payment  of  small 
legacies,  of  five  dollars  each,  will  be  ordered  corrected  in  that  re- 
spect by  the  trial  court,  without  costs  to  the  ^pellant.     (Id.) 

22.  Settlement  and  Distribution— Exclusive  Pbobaxs  Juswttonoif 
of  Superior  Court. — The  superior  court  which  has  d»i|n  of  the 
administration  of  the  estate  of  a  deceased  person  has  soEdnsive 
jurisdiction  as  a  court  of  probate  over  all  questions  relating  to  the 
settlement  and  distribution  of  the  estate.     (Toland  v.  Earl,  148.) 

23.  Deraignment  of  Title  to  Estate — Decree  of  Distmbittioit. — 
Under  our  probate  system  all  deraignment  of  title  to  the  property 
of  deceased  persons,  whether  dying  testate  or  intestate,  is  through 
the  decree  of  distribution  entered  as  the  final  act  in  the  administra- 
tion of  the  estate.     (Id.) 

24.  GoNCLUBlTSNESB  OF  DECREE.— The  law  of  an  estate  distributed  under 

a  will  is  the  decree  of  distribution  and  cot  the  will,  and  the  de- 
cree of  distribution  is  conclusive  upon  the  whole  world.     (Id.) 
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2A.  iNBTBUonoN  BY  CouBT  OF  EQUITY.— The  superior  court,  sitting  as 
•  court  of  equity,  has  no  jurisdiction  of  an  action  brought  pend- 
ing the  administration  of  an  estate  to  instruct  the  court  having 
probate  jurisdiction  thereof,  as  to  what  distribution  of  tlie  estate 
should  be  made  under  the  will,  after  the  administration  has  been 
completed.     (Id.) 

26.  Action  in  Equity  to  Construe  Will— Legal  Questions— Trusts 
— ^Province  of  Sufkbiob  Court  Settuno  Estate. — ^An  independent 
action  in  equity  does  not  lie  in  this  state  to  construe  a  will, 
whether  it  inyolves  merely  legal  questions,  or  questions  relating 
to  the  execution  of  trusts  created  by  the  will.  It  is  the  province  of 
the  superior  court  which  settles  the  estate  of  a  deceased  portion 
to  construe  the  will  and  the  trusts  created  thereby;  and  it  may 
exercise  all  equity  powers  necessary  for  a  complete  administra- 
tion of  the  estate,  though  not  authorized  in  the  limited  exercise  of 
its  probate  jurisdiction  to  determine  controversies  not  within 
the  scope  of  such  administration.     (Id.) 

27.  Equitabub  AcnoN  in  Sahe  CJoubt  Having  Pbobatb  Judisdiction — 
Dismissal — Void  Judgment. — ^An  action  in  equity  brought  in  the 
same  court  which  has  probate  jurisdiction  over  the  estate,  to  ob- 
tain from  that  court  sitting  in  equity  a  construction  of  the  will 
for  the  same  court  sitting  in  probate,  cannot  be  entertained,  and 
must  be  dismissed.  Any  judgment  rendered  therein  would  be  void. 
(Id.) 

28.  Gases  Distinguished — Change  of  Constitution. — Cases  for  the 
construction  of  wills  of  trusts  thereunder  arising  under  the  former 
constitution,  which  vested  all  equity  jurisdiction  in  the  district 
courts,  and  established  separate  probate  courts,  are  inapplicable  to 
the  present  system  established  under  the  new  construction,  which 
vests  both  equity  and  probate  jurisdiction  in  the  superior  court. 
One  judge  of  the  superior  court  siting  in  equity  cannot  control 
another  sitting  in  probate.     (Id.) 

20.  Obder  Vacating  Degree  of  Settlement  and  Distbibution— Juris- 
diction.— The  superior  court  has  jurisdiction,  upon  application  of 
minor  heira  made  within  the  time  limited  by  section  473  of  the  Code 
of  Civil  Procedure,  to  vacate  and  set  aside  an  order  and  decree  set- 
tling the  final  account  of  the  administrator,  and  distributing  the 
estate,  on  account  of  their  "mintake,  inadvertence,  surprise,  or  ex- 
cusable neglect,"  and  may  require  a  new  settlement  of  the  final 
account,  and  a  new  decree  of  distribution.     (Estate  of  Hickey,  14.) 

30.  Nonappeabable  Obdeb — Objections  not  Available.— The  order 
vacating  the  former  order  and  decree  is  not  appealable;  and  ob- 
jections to  its  validity,  going  only  to  the  sutRciency  of  the  showing, 
and  not  to  the  jurisdiction  of  the  court  to  make  the  order,  cannot 
be  available  as  a  ground  for  assailing  the  validity  of  the  new  set- 
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tl«nent  of  the  final  accounts  of  the  administrator,  and  of  the  new 
decree  of  distrihution,  which  are  rot  otherwise  incorrect.     (Id.) 

31.  Decree  of  Distributiox — Execitkn — Jirisdictiow  or  CorRxOvEii 
Administrator. — A  dwree  cf  dintribution  of  the  estate  of  a  de- 
ceased person  is  an  adjudication  4mly  of  the  rights  of  the  distri- 
butees in  regard  to  the  pro|K)rtions  or  paits  of  the  estate  to  which 
each  is  entitled,  and  cannot  be  ('xet-utod  by  any  form  of  proeeaa. 
It  is  simply  evidence  of  title,  and  not  a  judgment  that  the  heir  or 
legatee  recover  money  or  other  property  from  the  administrator. 
The  administrator  is  an  officer  of  the  court,  subject  to  its  jurisdic- 
tion until  final  discharge,  and  may  be  compelled  by  the  court 
to  perform  his  duty.  The  court  discharges  him  from  his  trust  only 
when  his  duty  has  been  fully  performed.  (Estate  of  Kennedy, 
384.) 

See  Appeal,  22,  23;   Sale,  17-19. 

ESTOPPEL. 

1.  Estoppel  or  Fobmer  Judgment — Identitt  op  Questions. — In 
order  that  a  judgment  in  one  action  may  constitute  an  estoppel 
against  the  parties  thereto  in  a  bubHcquent  action,  it  must  be  made 
to  appear,  with  certainty  to  every  intent,  either  upon  the  face  of  the 
record  or  by  extrinsic  evidence,  that  the  identical  questions  in- 
▼olyed  in  the  issues  to  be  tried  were  determined  in  the  former  ac- 
tion. What  was  involved  must  not  be  left  to  any  uncertainty  or 
conjecture;  and  that  only  is  deemed  to  have  l>een  adjudged  in  the 
former  action  which  appears  upon  the  face  of  the  record  to  have 
been  so  adjud«?ed.  or  which  was  actually  and  necessarily  included 
therein,  or  necessary  thereto.  (Beronio  v.  Ventura  County  Lumber 
Ck).,  232.) 

2.  Plea  op  Want  of  CJonsideration — Kstoppel — ^Disputable     Pre- 

sumption.— When  want  of  consideration  of  a  stay  bond  is  pleaded, 
there  can  be  no  estoppel  of  the  sureties  that  can  interfere  with 
that  defense.  The  presumption  of  consideration  attaching  to  a 
written  instrument  is  a  disputable  presumption,  which  may  be 
overcome  by  evidence  of  facts  showing  a  want  of  consideration. 
(Estate  of  Kennedy,  384.) 
See  Bonds,  1;  Contract,  5;  Judge,  1;  Mines  and  Mining,  6; 
Mortgage,  14. 

EVIDENCE. 

1.  Ejectment — Deraionment  of  Title  from  Defendant  Under  Exe- 
cution.— In  an  action  of  ejectment,  where  the  plaintiff  had  proved 
title  in  the  defendant,  and  offered  proof  of  a  deraignnient  of  title 
from  him  by  levy,  sale,  and  sheriffs  deed  under  execution  issued 
upon  a  money  judgment  against  him,  it  is  error  to  exclude  such 
evidence,  regardless  of  the  question  whether  or  not  the  defendant 
can  overcome  that  evidence  by  proof  of  other  facts.  (Robinson 
T.  Thornton,  12.) 
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2.  Action  by  Attobney  for  Services — Cross-examination  or  Plain- 
tiff.— In  an  action  by  an  attorney  for  services  rendered  to  the  de- 
fendant, where  the  plaintiff  had  given  no  testimony  in  chief  upon 
the  first  count  of  his  complaint,  the  defendant  may  properly  be  re- 
fused the  privilege  of  cross-examination  thereupon,  in  reference  to 
matters  not  appearing  to  be  material  to  the  case.  (Coonan  v. 
Loewenthal,    197.) 

3.  Admission  of  Documentary  Evidence — ^Prejudice  not  Shown  in 
Record. — Evidence  of  a  contract  between  the  defendant  and  trus- 
tees for'  his  creditors,  admitted  for  the  plaintiflf,  is  not  shown  to  be 
prejudicial  where  the  contract  is  not  set  out  in  the  record  nor  its 
contents  or  materiality  shown  therein.     (Id.) 

4.  Value  of  Services — Expert  Evidence — Basis  fob  Hypothetical 

Questions — Question  fob  Jury. — Expert  evidence  of  attorneys  as 
to  the  value  of  the  professional  services  rendered  by  the  plaintiff 
as  attorney  for  the  defendant  may  be  properly  admitted  in  answer 
to  hypothetical  questions  based  upon  the  admitted  allegations  of 
the  complaint,  and  the  evidence  given  for  the  plaintiff.  Whether 
the  evidence  for  the  plaintiff  is  true  is  a  question  for  the  jury  to 
determine.     ( Id. ) 

5.  Harmless  Error. — Erroneous  rulings  upon  evidence,  which  appear 
from  the  record  not  to  have  materially  injured  the  appellant,  are  not 
ground  for  reversal.     (Hudson  v.  Hudson,  141.) 

See  Appeal,  1-5,  8;  Bona  Fide  Purchaser,  1;  Bonds,  2,  3;  Broker, 
1,  4;  Criminal  Law,  4,  6  ,7,  10,  13-15,  21,  23,  25,  28,  33.39, 
42,  43,  47 ;  Estates  of  Deceased  Persons,  19 ;  Husband  and  Wife, 
2-6;  Landlord  and  Tenant;  License,  2;  Meclianics'  Liens,  8; 
Negligence;  Negotiable  Instruments,  2;  New  Trial,  1-3;  Office 
and  Officers,  12,  13;  Partnershop,  6;  Sale,  7;  Street  Assess- 
ment, 11;  Streets,  Roads,  and  Highways,  5-10;  Writ  of  As- 
sistance. 

EXECUTION.     See  Evidence,  1;  Partnership,  13;  Writ  of  Assistance. 

EXECUTORS  AND  ADMINISTRATORS.    See  Estates  of  Deceased  Per- 
sons. 

FINDINGS. 

1.  Support  of  Judgment — Indecisivb  Reference  to  Pleadings. — 
Where  the  answer  contains  both  denials  and  affirmative  allegations 
of  matter  of  defense,  findings  that  all  of  the  allegations  of  the  com- 
plaint are  true,  and  that  all  of  the  allegations  of  the  answer,  so  far 
as  they  are  consistent  with  the  allegations  of  the  complaint,  are  not 
true,  cannot  support  a  judgment  for  the  plaintiff.  Such  findings 
leave  it  undecided  what  allegations  of  the  answer  arc  inconsistent 
with  the  allegations  of  the  eoniplaint.  (Krug  v.  F.  A.  Lux  Brew- 
ing Co.,  322.) 
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2.  DUTT  OF  LOWKB  COUBT — FllfDIKGB  NOT  MaDI  VtOV  APFKAL. — ^It  U 

the  duty  of  the  lower  court  to  make  its  findings  certain  and  de- 
cisive; and  this  court  will  not  assume  the  function  of  determining 
for  the  first  time  upon  appeal  what  allegations  are  true  or  false, 
either  by  reference  to  the  testimony  or  by  reference  to  other  facts 
found.     (Id.) 

3.  Imicatebial  Vabianob — Judgubkt. — Where  the  findings  of  fact  are 

full  and  explicit,  a  judgment  entered  thereon  in  favor  of  an  inter- 
venor  will  not  be  reversed  merely  because  in  the  conclusions  of  law 
the  word  "plaintiff'  *is  inadvertently  used  for  "intervenor."  (Field 
T.  Burr,  44.) 

4.  Unhbcesbabt  FiifDiKOS — ^Admissions  in  Pleadings. — ^Undenied  al- 

legations of  the  complaint  require  no  findings;  mut  it  is  not  error 
to  make  such  findings,  and  it  cannot  be  assumed  that  such  find- 
ings were  purposely  made  burdensome  upon  the  appellant.  (Hig- 
gins  V.  San  Diego  Savings  Bank,  184.) 

See  Appeal,  4,  5,  8;  Assignment,  2,  3;  Bona  Fide  Purchaser; 
Bonds,  3;  Corporations,  2,  3;  Estates  of  Deceased  Persons,  20; 
Landlord  and  Tenant,  1;  Master  and  Servant,  4;  Municipal 
Corporations,  4;  Negligence,  1;  Pleading,  8;  Public  Land%  4. 

FINE.    See  Franchise,  2. 
FORFEITUBi:.  See  Insurance,  2,  3. 
FRANCHISE. 

1.  UsuBPATiON  OF  Fbanchise — CiviL  ACTION — Pbnal  Judqmknt. — ^An 
action  for  the  usurpation  of  a  franchise,  based  on  section  803  of 
the  Code  of  Civil  Procedure,  is  in  the  form  of  a  civil  action,  and  as 
to  the  procedure  therein  follows  the  rules  prescribed  for  civil  cases, 
but  the  judgment  rendered  therein  adjudging  the  defendant  guilty 
of  usurping  the  franchise,  and  imposing  a  fine  therefor  pursuant  to 
section  809  of  that  code,  is  penal  in  its  nature.  (People  ex  rel. 
Warfield  v.  Sutter  Street  Ry.  Co.,  545.) 

2.  Intbbest  ON  Fine  not  Allowed. — The  same  rule  as  to  interest  on 
the  fine  imposed  in  such  action  should  govern  as  applies  to  a  judg- 
ment for  a  fine  in  any  criminal  case,  and  no  interest  can  be  al- 
lowed thereupon.  The  judgment  does  not  come  within  the  terms 
of  sections  1015  and  1020  of  the  Civil  Code.     (Id.) 

See  Municipal  Corporations;  Street  Railroad;  Water  and  Water 
Rights,  8. 

FRAUD. 

1.  Ldib  Inbubangb — Settlement  of  Dispitted  Pouot— Repudiation 
fob  Fbaud — ^Action  fob  Residue — Contbact— Tobt. — ^An  action 
by  the  executors  of  the  will  of  a  deceased  person  to  recover  the 
residue  of  a  policy  of  life  insurance,  a  dispute  concerning  which  had 
been  settled  for  a  little  over  on  .'-fourth  of  tlie  policy,  in  whicih 
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the  complaint  avers  that  plaintiflT,  before  bringing  the  action,  no- 
tified defendant  that  the  ''repudiated  said  settlement  upon  the 
ground  that  it  was  procured  by  fraud,"  consisting  of  certain  false 
representations,  and  demanded  payment  of  the  residue  of  the 
policy,  must  be  regarded  as  founded  upon  the  policy  as  a  sub- 
sisting contract,  and  cannot  be  considered  as  an  action  in  tort  for 
damages  for  deceit  for  the  fraud  charged.  (Westerfeld  ▼.  New 
York  Life  Ins.  Co.,  68.) 

2.  Settlement  and  Release  not  Void — ^Rescission. — The  action  can- 
not be  sustained  upon  the  theory  that  the  settlement  and  release 
can  be  treated  as  void  for  the  alleged  fraud.  This  is  contrary  to 
the  rule  of  our  statute,  which  provides  in  section  15GG  of  the  Civil 
Code  that  a  consent  to  a  contract  procured  by  fraud  "is  never- 
theless not  absolutely  void,  but  may  be  rescinded  by  the  parties 
in  the  manner  prescribed  by  the  chapter  on  rescission."     (Id.) 

3.  Election  or  Remedy — Rescission — Damages. — One  who  has  been 

defrauded  by  a  contract  of  settlement  may  elect  either  to  rescind 
and  restore  what  he  received,  and  recover  what  he  was  induced  to 
part  with,  or  affirm  the  contract  and  sue  for  damages  for  the 
fraud.  But  he  cannot  have  both  remedies;  and,  if  there  has  been 
a  rescission,  an  action  for  damages  cannot  be  sustained  .  (Id.) 

4.  Settlement  of  Disputed  Contbact — Damages  fob  Fbaud. — Where 
a  disputed  claim  under  a  contract  is  settled  by  the  parties  thereto, 
the  measure  of  damages  for  fraud  in  inducing  the  settlement  is  not 
necessarily  the  extinguished  balance  of  the  claim,  but  indemnity  for 
the  real  loss  sustained,  in  view  of  the  uncertainties  and  expense 
of  expected  litigation,  unless  for  special  reasons  exemplary  dam- 
ages may  be  awarded.  The  indenmity  merely  may  be  much  less 
than  the  contract  balance.     (Id.) 

6.  Restitution  upon  Rescission — Offeb  Befobe  Suit. — Where  mon^y 
is  received  upon  the  settlement  of  a  disputed  claim,  and  it  cannot 
be  affirmed  beforehand  with  certainty  that,  as  the  result  of  litiga- 
tion, the  plaintiff  would  surely  be  entitled  to  recover  as  much  as  or 
more  than  he  received  upon  the  settlement,  the  restitution  of 
what  he  received  upon  rescission  of  the  contract  for  fraud,  and  the 
offer  of  such  restitution  before  suit  brought,  is  a  necessary  condi- 
tion precedent  to  maintaining  an  action  ui>on  the  original  demand. 
(Id.) 

6.  Right  of  Action — Bab  of  Existing  Compbomise.— A  right  of  ac- 
tion must  exist  in  the  plaintiff  when  the  action  is  commenced,  and, 
where  there  is  then  an  unrescinded  existing  compromise,  it  is 
binding  when  the  suit  is  commenced,  and  is  a  bar  thereto,  which 
is  not  removed  by  verdict  or  judgment.     (Id.) 

7.  Vabiance — OBJBcnoNS — Exceptions — MoriON  fob  Nonsuit. — If  it 

were   permissible  to  allow  a  judgment    for   the  plaintiff   for  the 
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full  amount  of  the  policy  to  stand  upon  a  theory  of  the  complaint 
which  is  at  variance  with  its  allegations,  for  the  reason  that  it 
may  be  substantially  just,  such  judgment  cannot  be  permitted  to 
stand,  when  the  allegations  made  are  not  sustained,  and  objection.^ 
were  raised  and  exceptions  taken  to  the  rulings  of  the  court  through- 
out the  case,  and  a  motion  for  a  nonsuit  was  made  upon  that 
ground,  and  erroneously  denied.     (Id.  ) 

8.  Rkpbesbntationb  not  Fraudulent. — Represeotations  that  the  policy 
in  question  was  oever  delivered  to  the  decedent,  and  that  it  was 
merely  submitted  to  him  for  examination  to  be  finally  delivered 
if  he  approved  of  it  and  paid  the  premium,  which  he  did  not  do. 
are  not  fraudulent,  where  the  testimony  shows  that  there  was  no 
binding  delivery  of  the  policy,  as  an  executed  contract,  and  that 
the  deceased  did  not  aoept  it  as  delivered,  and  did  not  indicate 
that  he  was  satisfied  with  it,  and  did  not  pay  the  premium.     (Id.) 

0.  Unauthobized  Aobeement  of  Local  Agent — Cash  Subrendeb 
Value  of  Old  Poucy — (Concealment  by  Companv  not  Fraudu- 
lent.— An  unauthorized  agreement  between  a  local  agent  and  the 
deceased  that  the  cash  surrender  value  of  an  old  policy,  which  the 
deceased  had  before  expressly  refused  to  keep  up,  and  which,  ac- 
cording to  its  terms,  then  had  no  surrender  value,  and  could  not 
be  modified  by  any  other  officer  that  the  president,  vice-president, 
or  actuary  of  the  company,  should  be  applied  toward  payment  of 
premiums  on  the  new  policy,  the  amount  thereof  to  be  ascertained 
by  the  company,  cannot  bind  the  company  to  allow  any  surrender 
value,  or  estop  it  from  insisting  on  the  terms  of  the  new  policy 
as  to  payment  of  first  premium;  and  a  concealment  by  the  com- 
pany of  such  unauthorized  agreement  at  the  time  of  the  settlement 
of  the  policy  with  the  executors  of  the  deceased  was  not  fraudulent. 
(Id.) 

See  Corporations,  3;     Estates  of  Deceased  Persons,  4-6;     Mort- 
gage, 13;  Sale,  10;  Vendor  and  Vendee. 

GUARANTY. 

1.  Liability  of  Guabantob— Modification  of  Obioinal  Contb act- 
Consent  OF  Guabantob. — Although  a  guarantor  is  released  from 
liability  where  the  original  contract  is  modified  without  his  consent, 
he  is  not  so  released  where  modifications  are  consented  to  by  him. 
(Pacific  Press  Pub.  Co.  v.  Loofbourow,  24.) 

£,  Applicability  of  Guaranty — Effect  of  Consent* — Where  the  can- 
aent  of  the  gimrantor  to  any  modification  of  the  original  coutraet 
cxifltBj  it  ia  not  necessary  that  the  original  guaranty  rthould  he 
changed  or  mjidp  expressly  applicable  to  the  modtiM  contract;  aiii) 
it  is  immaterinl  whttber  the  TncdifieatJon  consented  lo  was  a  bene- 
fit or  disadvantn  goou a  to  the  piia r ji  n t o r .  (Id.) 
Settlement  of  TeBtFOBABif  DiFMcrLTi.— Where  there  was  no  ac- 
ual  breach  of  the  contract  oq  the  part  of  tlie  person  to  whom  the 
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GUARANTY  (Continued). 

guaranty  was  given,  the  fact  that  a  temporary  difficulty  existed 
between  the  original  parties  to  the  contract  is  immaterial,  if  the 
settlement  of  it  led  to  a  modification  of  the  contract^  which  was 
consented  to  by  the  guarantors.     (Id.) 
See  Bonds,  1;  Contract,  17. 

GUARDIAN  AND  WARD. 

1.  Note  fob  Money  Borrowed  by  Previous  Guabdiait — Nonappboval 
O*  COUBT. — ^Tlie  note  of  a  new  guardian  given  for  money  borrowed 
for  the  support  and  care  of  the  ward  by  a  previous  guardian,  which 
is  not  approved  by  the  court  havijig  jurisdiction  of  the  estate,  can- 
not bind  the  ward.      (Wright  v.  Perry,  C14.) 

2.  Nonliability  of  Guabdian — Want  of  Considebation. — The  new 
guardian,  never  having  received  any  consideration  for  the  note, 
cannot  be  held  personally  liable  thereupon.      (Id.) 

3.  Debt  fob  Suppobt  and  Cabe  of  Wabd — Pbebumftion  Against  Pay- 
jcbnt  by  Note — Statute  of  Limitations. — The  note  cannot  be  pre- 
sumed to  be  in  payment  of  the  original  debt  of  the  estate  of  the 
ward  for  money  borrowed  for  the  ward's  necessary  support  and 
oare.  But  where  it  appears  that  such  original  indebtedness  is 
barred  by  the  statute  of  limitations,  and  that  statute  is  pleaded 
by  the  ward,  the  debt  can  neither  sustain  an  action  against  the 
ward  upon  the  unratified  note  in  suit  nor  any  possible  recovery 
against  the  ward.     (Id.) 

4.  NoNBATiFiCATiOK  OF  NoTB  BY  Wabd. — ^The  ward,  not  having  re- 
ceived any  benefit  from  the  note  sued  upon,  and  never  having  been 
in  any  manner  originally  liable  thereupon,  cannot  be  subject  to  an 
action  based  thereupon,  in  the  absence  of  proof  that  it  was  directly 
ratified  and  agreed  to  be  paid  by  the  ward  after  attaining  majority. 
In  such  case  it  is  not  necessary  for  the  ward  to  disavow  liability  upon 
the  note  after  attaining  majority.     (Id.) 

6.  AniassiON  of  Pleading — Reception  of  Benefit  by  Wabd. — An  ad- 
mission in  the  answer  by  failure  of  the  ward  to  deny  the  reception 
of  the  benefit  of  the  money  borrowed  for  the  ward's  support  during 
minority,  whatever  effect  it  might  have  in  an  action  for  necessaries 
supplied  to  the  ward,  cannot  amount  to  a  ratification  of  the  sub- 
sequent note  sued  upon.      (Id.) 

<(.  Obal  Aobeement  of  Defendants. — ^An  oral  agreement  of  the  de- 
fendants that  if  recovery  should  be  had  against  both  defendants  on 
the  note  sued  upon  the  one  who  signed  it  as  guardian  would  pay 
it  does  not  show  a  ratification  of  the  note  by  the  ward.     (Id.) 

HABEAS  CORPUS.    See  Criminal  Law,  44-46. 

HIGH  SCHOOLS.    See  Schools. 
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HOMESTEAD. 

BvsmsM  ▲!€]>  HoTSL  FmanwTT — Coictctakcb  bt  Hubbastd — Subsc- 
QUKifT  JoiXT  MoKTOAOE. — Xo  Tftlid  homestead  ckim  ean  be  made 
upon  premUe*  uaed  lor  a  general  merchandlae  store  and  hotel, 
though  the  family  maj  reside  in  such  hotel ;  and  a  conreyanee  made 
by  the  husband  alone  of  such  premises  which  were  his  separate 
property,  after  a  declaration  of  homestead  had  been  filed  by  him 
thereupon,  passed  title  to  the  grantee,  and  plaint ifTs  claiming  un- 
der such  conveyance  duly  recorded  hold  the  title  free  from  the  en- 
cumbrance of  a  Mub««oquent  niortfoij!**  executed  jointly  by  the  hus- 
band and  wife,  and  from  any  title  derived  thereunder  by  the  defend- 
ant through  a  therifrs  deed  under  foreclosure  of  such  mortgage. 
(Beronio  y.  Ventura  County  Lumber  Co.,  232.) 

HUSBAND  AND  WIFE. 

1.  LlABIUTT  OF  HUSBAKD  lOB  NKTIHilllll  AWilfPONMKWT  CV  IN- 
SANE WifV. — ^A  husband  who  took  his  insane  wife  from  the  custody 
of  an  incorporated  institution  for  the  care  of  the  insane,  in  which  he 
had  placed  her,  and  shortly  thereafter  left  her,  deserted  and  desti- 
tute, in  another  state,  with  the  presumed  intention  that  her  identity 
should  be  lost,  and  that  she  might  no  longer  be  a  diarge  upon  him, 
is  liable,  as  upon  an  implied  request,  for  necessaries  thereafter  fur- 
nished to  her  by  the  same  institution,  to  whose  custody  she  was  re- 
turned, by  an  officer  of  the  law,  though  he  may  hare  had  no  knowl- 
edge that  she  was  thereafter  kept  and  provided  for  therein.  (St. 
Vincent's  Inst,  for  Insane  v.  Davis,  20.) 

2.  NonoB  BT  Lbttbb — ^Evidkngb — Copt — ^PBsauMRioir  nou  Mail- 
mo. — ^A  copy  of  a  letter  addressed  to  the  husband,  defendant,  by 
the  president  of  the  corporation  plaintiff,  proved  by  its  secretary  to 
have  been  a  copy  of  an  original,  addressed  to  the  defendant  and 
mailed  to  him  at  his  address,  which  is  presumed  from  the  facts  to 
have  been  known  in  the  institution,  and  which  contained  a  notice  of 
the  return  of  his  wife  to  the  institution  by  an  officer  of  the  law,  is 
admissible  if  not  specifically  objected  to  as  being  a  mere  copy  of  the 
original  letter;  and  the  original,  of  which  it  was  a  eopy,  having  been 
provd  to  have  been  properly  addressed  and  mailed  to  the  defendant, 
it  is  presumed  that  he  received  it.     (Td.) 

3.  DEPosmoNa  Taken  Out  or  State — ^Reaoino  and  Couaotmi  bt 
Witness — Construction  of  Code. — Section  2032  of  the  Code  of 
Civil  Procedure,  requiring  the  certificate  to  a  deposition  to  state 
that  the  deposition,  when  completed,  was  read  over  to  the  witness 
and  corrected  by  the  witness  if  so  desired,  applies  only  to  dq>osi- 
tions  taken  in  this  state,  and  not  to  depositions  taken  out  of  the 
state.     ( Id. ) 

4.  Action  fob  Cabe  of  Insane  Wife — ^Demand  or  Custodt  bt  Hub- 
band — Good  Faith — Bubden  of  Pboof — Suffobt  or  Finmno. — ^In 
an  notion  by  a  foreign  eorporfttion  to  recover  for  the  eare  of  the  in- 
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HUSBAND  AND  WIFE  (Continued.) 

Bane  wife  of  the  defendant,  residing  in  this  state,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  a  demand  nuide  upon  the 
plaintiff  by  the  defendant,  at  its  institution  in  St  Louis,  for  the  de- 
livery to  him  of  the  custody  of  his  wife,  was  not  made  in  good 
faith ;  and  a  finding  in  favor  of  such  good  faith  is  supported  if  there 
is  any  evidence  tending  to  show  it,  notwithstanding  suspicion  cast 
by  plaintiff  upon  the  defendant's  motives.  (St.  Vincent's  Inst,  for 
Insane  v.  Davis,  17.) 

6.  PBOor  OF  Neglect  or  Hubbaitd  Required. — ^An  action  cannot  be 
maintained  for  necessaries  supplied  to  the  wife  of  the  defendant, 
unless  a  showing  is  made  of  the  neglect  of  the  husband  to  provide 
such  necessaries.     (Id.) 

0.  Evidence — ^Recoveet  of  Former  Judgment  ior  Previoub  Care — 
Harmless  Exclusion. — The  exclusion  from  evidence  of  a  judg- 
ment-roll in  a  former  action  by  the  same  pain  tiff  against  the  same 
defendant,  in  the  circuit  court  ot  the  United  States,  showing  a  re- 
covery by  the  plaintiff  for  former  care  of  the  insane  wife  of  the  de- 
fendant, prior  to  and  not  including  any  of  the  care  involved  in  the 
present  action,  cannot  be  productive  of  any  injury  to  the  plaintiff. 
(Id.) 

See  Divorce;  Homestead. 

INJUNCTION. 

1.  Ejectment  roR  Mining  Claim— Injunction  Agaxnst  Wabtk— Dis- 
cretion OF  Court — Affidavits  on  Motion  to  Dissolve. — In  an  ac- 
tion of  ejectment  to  recover  possession  of  a  mining  claim,  where 
the  verified  complaint  is  sufficient  to  support  a  preliminary  injunc- 
tion to  prevent  waste  of  the  mine  pending  suit,  the  court  may 
grant  such  injunction,  and  has  discretion  to  maintain  it,  notwith- 
standing affidavits  of  the  defendants  on  motion  to  dissolve  the  in- 
junction may  deny  the  equities  of  plaintiff's  case,  and  show  a 
case  of  hardship  upon  the  defendant.     (Williams  v.  Long,  229.) 

2.  Improper  Restraint  of  Defendants. — ^An  injunction  in  an  action 
of  ejectment  cannot  properly  restrain  the  defendants  from  "enter- 
ing ii])on"  the  land  sued  for,  or  from  "in  any  manner  trespassing 
thereupon,"  or  from  *'working  thereon,"  provided  no  waste  is  com- 
mitted. In  all  other  respects  than  extracting  or  removing  ore 
from  the  mine  or  committing  waste,  the  defendants  are  entitled 
to  use  the  mine  pending  the  suit  as  their  occasion  may  demand. 
(Id.) 

8.  Appeal  from  Order  Refusing  to  Dissolve  Injunction — ^Merits 
OF  Case  not  Involved. — ^Upon  an  appeal  from  an  order  refusing  to 
dissolve  a  preliminary  injunction  to  prevent  waste  by  the  defend- 
ants pending  an  action  of  ejectment,  the  merits  of  the  case,  or  the 
right  of  plaintiff  to  recover  in  the  action,  are  not  involved,  and 
cannot  be  considered.     (Id.) 

4.  Amended  Complaint — Affidavit — Construction  of  Code. — Under 
section  .527   of  the  Code  of  Civil  Procedure,   providing  that  **the 
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IXJUXCTION  (Continued). 

injunction  may  be  granted  at  the  time  of  iss^iing  the 
upon  the  complaint,  and  at  any  time  afterward  before  judgment 
upon  affidavits/'  it  cannot  be  objected  that  the  court  was  without 
jurisdiction  to  grant  an  injunction  upon  a  Terifled  amended  com- 
plaint, which  is  an  affidavit,  and  may  be  used  as  such.  (Smith 
V.  Steams  Rancho  Co.,  58.) 

6.  Wateb  Rights — Distribi-tion  from  Canal — Invalid  Assessiohts 
— Kxbtbauvino  Intertebence — Pleadinq. — In  an  action  by  the 
owners  of  land  planted  to  fruit  tn*cH,  a  complaint  showing  their 
right  to  the  distribution  and  delivery  of  %vater  from  a  canal,  for 
necessary  irrigation  of  their  trciH.  which  would  die  without  it,  and 
seeking  to  enjoin  the  canal  company  from  interfering  therewith, 
which  it  is  alleged  they  are  tinea  toning  to  do,  to  plaintiffs'  irrepar- 
able injury,  for  non]myment  of  assefisments  for  items  specified 
therein,  and  alleged  not  to  be  proper  charges  for  maintaining  or  re- 
pairing the  canal,  and  averring  readiness  to  pay  such  porticm  of 
the  assessments  as  may  be  found  due,  sufficiently  shows  that  the 
damages  from  the  threatened  injury  would  be  irreparable,  and  is 
not  objectionable  for  not  .stating  the  quantity  of  water  owned  by 
the  plaintiffs,  or  for  not  sufficiently  showing  the  wrongfulness  of 
defendant's  claims,  or  tHe  relative  rights  of  the  parties.     (Id.) 

6.  Joinder  of  Parties  Plaintiff — Tenancy  in  Common. — ^The  plain- 

tiff^s  were  entitled  to  sue  together,  as  being  tenants  in  common 
of  the  ditch,  notwithstanding  their  several  ownership  of  lands  and 
of  the  right  of  irrigation  thereof.     (Id.) 

7.  Grounds  of  Injunction — Immaterial  Objections. — Where  the 
grounds  of  the  injunction  were  that  plaintiffs  were  part  owners 
of  the  canal,  and  that  defendant  threatened  to  deprive  them  of  the 
use  of  it,  the  other  objections  urged  to  the  complaint  are  inmna- 
terial.     (Id.) 

8.  Mandatory     Injunction — Restrictive     Form. — ^An     injunction, 

though  restrictive  in  form,  if  it  has  the  effect  to  compel  the  per- 
formance of  a  substantive  act,  is  mandatory,  and  necessarily  con- 
templates a  change  in  the  relative  position  or  rights  of  the  parties 
at  the  time  the  injunction  is  granted  or  the  decree  entered.  (Mark 
V.  Superior  Court,  1.) 

9.  Oomfellino  Change  of  Text-books  on  Penmanship — Mandatory 
AND  Subordinate  Prohibitory  Features. — In  an  action  to  deter- 
mine which  of  two  series  of  text-books  on  penmanship  has  been 
legaly  adopted  in  the  public  schools  of  San  Francisco,  a  final  in- 
junction prohibiting  the  members  of  the  board  of  education  from 
using  therein  the  text-books  of  the  "Shay lor  system  of  vertical 
round-hand  penmanship,"  and  commanding  the  use  therein  of  the 
text-books  of  the  "California  system  of  vertical  penmanship,"  is 
mandatory  in  its  main  purpose,  and  the  prohibitory  feature  thereof 


separably  connected  therewith.     (Id.) 

10.  Appeal — Stay  of  Proceedings — Punishment  fob  Contempt — Pao- 

HiBiTiON. — An  appeal  from  the  final  judgment  in  such  action  sus- 
pends and  stays  the  operation  of  the  entire  injunction;  and  an 
attempt  by  the  superior  court,  pending  such  appeal,  to  punish,  as 
for  contempt,  a  violation  of  the  prohibitory  feature  of  the  injunc- 
tion, is  an  excess  of  jurisdiction  which  will  be  stayed  by  writ  of 
prohibition.     ( Id. ) 

11.  Taxpayer — Illegal  Claim  Against  County  for  Printing. — A  tax- 

payer cannot  maintain  an  action  to  enjoin  the  board  of  super- 
visors from  allowing  an  alleged  illegal  ^laim  against  the  county 
for  printing;  nor  can  he  in  that  action  enjoin  the  auditor  and 
treasurer  from  acting  officially  upon  such  claim.  (McBride  v. 
Newlin,  36.) 

12.  Quasi  Judicial  Action  of  Supervisors — Presumption. — The  board 

of  supervisors,  in  passing  upon  a  claim  against  the  county,  acts 
in  B,  quasi  judicial  capacity;  and  it  must  be  presumed  that  the 
board  will  do  its  duty,  and  will  reject  the  claim  if  it  is  illegal. 
(Id.)  ^ 

13.  Pleading — Insufficient  Allegations. — ^A  complaint  to  enjoin  the 

allowance  and  payment  of  an  illegal  chaim  for  printing,  which  does 
not  allege  that  any  claim  therefor  has  been  made  out  or  filed  with 
the  board  of  supervisors,  or  that  any  such  claim  will  be  presented, 
is  fatally  defective.     (Id.) 

See  Assignment,  8;  Contract,  21,  23;  Place  of  Trial,  1. 

INSANE  PERSONS. 

Estate  of  Insane  Persons — Payment  of  Attorney — Order  Vacating 
Allowance — Denial  of  Motion  for  Repayment — Silence  of  Or- 
der— Mandamus. — Where  an  order  vacating  the  allowance  of  an  at- 
torney's fee  out  of  the  estate  of  an  insane  person,  which  had  been 
paid,  is  silent  as  to  a  part  of  the  motion  therelor,  which  moved 
also  for  an  order  requiring  the  repayment  of  the  fee  into  the  es- 
tate, such  silence  is  in  legal  effect  of  denial  of  that  part  of  the 
motion,  and  mandamus  will  not  lie  to  compel  the  judge  to  act 
thereupon.  (Townsend  v.  Angel lotti,  460.) 
See  Criminal  Law,  44-46;   Husband  and  Wife. 

INSOLVENCY. 
1.  Opposition  of  Creditor  to  Discharge — Specifications — Separate 
Defenses. — ^The  specifications  of  a  creditor  of  an  insolvent  debtor 
in  opposition  to  his  discharge  are  in  the  nature  of  separate  de- 
fenses thereto,  and  any  of  them  which  show  sufficient  ground  for 
the  opposition  must  be  answered  ond  found  in  favor  of  the  debtor 
to  entitle  him  to  his  discharge.      (Estate  of  Rich,  494.) 

2~   QUAIJFIEU  RUUXGS— SVFKICIENT      SPEtlFU  ATIONS— 1\    XSWERED— 

EBRONEors   BiSMiBSAL    AND    DiscK ARfiK.^A fU'i    li^i.i Ij iied    ruHngs 
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INSOLVENCY  (ConUnued). 

■triking  oat  part  of  the  speciftoations  of  the  creditor,  and  suttain- 
ing  a  demurrer  to  several  others  for  ambiguity  and  uneertaint^ 
only,  where  others  are  left  unanswered  which  set  forth  fraudulenv 
oonduct  of  the  insolvent  sufficient  to  deprive  him  of  the  right  to  a 
discharge,  such  unanswered  specifications  render  a  dismissal  of  the 
opposition  for  failure  of  the  creditor  to  amend  it  after  the  ruling 
upon  the  demurrer  for  uncertainty,  and  a  consequent  discharge  of 
the  insolvent,  erroneous,  and  subject  to  reversal  upon  appeal. 
(Id.) 

3.  General  and  Special  Demurher— Fobm  .of  Ruling  Immate< 
RIAL. — The  form  of  ruling  upon  a  general  and  special  demurrer  to 
the  oposition  sustaining  the  special  demurrer  only  to  part  of  the 
specifications  cannot  affect  the  result,  whether  such  ruling  be  re- 
garded as  overruling  the  general  demurrer  to  the  opposition  or  as 
failing  to  pass  upon  it ;  as  in  either  case  the  order  dismissing  the 
opposition  and  granting  the  discharge,  when  sufficient  speciftcationa 
were  unanswered,  is  erroneous.     ( Id. ) 

4.  Involuntary  Insolvency — Jurisdiction — ^Amended  Petition — 
iNBvnnciENT  Verification — Payment  of  One  Creditor. — ^The 
court  obtains  jurisdiction  of  proceedings  in  involuntary  insolvency 
by  virtue  of  the  five  ofiginal  petitioning  creditors.  An  amended 
petition  must  be  verified  by  three  of  the  creditors  who  presented 
the  original  petition,  and  a  verification  thereof  by  a  new  creditor 
not  a  party  to  the  original  petition  is  insufficient.  Where  one  of 
the  original  creditors  has  been  paid,  and  only  four  creditors  present 
a  second  amended  petition,  the  court  has  no  jurisdiction  thereof. 
(In  re  Whipple,  426.) 

^ee  Building  and  Loan  Association,  2;  Receiver,  1. 

INSTRUCTIONS.    See  Criminal  Law,  16-24,  30-32,  40,  41 ;  Sale,  6,  «. 
INSURANCE. 

1.  Life  Insurance— Stipulations  in  Policy  for  Purchase  With 
Net  Reserve — Construction  of  Code — Waiver. — The  provisions  of 
section  450  of  the  Civil  Code,  requiring  every  life  insurance  policy 
delivered  in  this  state  upon  the  life  of  a  resident  thereof  to  contain 
oertain  stipulations  specified  in  that  section,  in  reference  to  the  pur- 
chase with  the  net  reserve  of  a  term  policy  or  a  paid-up  policy,  in 
case  of  nonpayment  of  premium  after  three  years'  full  payment 
thereof,  do  not  have  the  efl'ect  to  make  such  stipulations  part  of  the 
policy,  as  matter  of  law,  if  not  inserted  therein,  and,  if  they  are  so 
inserted,  they  are  mere  matter  of  agreement,  which  may  be  waived 
by  the  consent  of  the  parties.  (Rife  v.  Union  Central  Life  Ins.  Co., 
466.) 

2.  Loan  Upon  Poucy — Stipulation  in  Note — ^Protection  of  Secur- 
ity—Waiver of  Terms  of  Policy— Forfeiture.— After  payment 
of  more  than  three  years'  premiums,  where  a  cash  loan  was  made 
upon  tlio  policy  of  nearly  the  full  amount  of  the  net  reserve,  and 
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the  Bote  givca  therefor  etipulates  that  if  the  policy  Bhall  at  anj 
time  thereafter  lapee  for  nonpayment  of  premium,  all  provisions  in 
the  policy  for  the  issue  of  a  paid-up  or  a  term  policy  shall  become 
null  and  Toid,  such  stipulation  is  a  reasonable  and  valid  protection 
of  the  security  of  the  note,  and  operates  as  a  waiver  of  the  terms  of 
the  policy;  and  in  case  of  nonpayment  of  premium  thereafter, 
there  is  nothing  in  the  laws  of  the  state  relative  to  for- 
feitures which  makes  against  the  enforcement  of  the  conditon  so 
agreed  upon.     (Id.) 

3.  Line  iNSUBAWCB—NolfFATMEHT  OF  PrBMIUM— FOBFEITURE  OF  POL- 
ICY.— A  policy  of  life  insurance  which  expressly  provides  that  in 
case  of  nonpayment  of  the  stipulated  premium  at  the  time  fixed 
therein  the  policy  shall  be  void,  and  all  payments  made  thereunder 
forfeited,  ceases  to  be  effective  in  such  case,  at  the  option  of  the  in- 
surance company;  and  upon  the  death  of  the  insured  with  an  un- 
paid installment  of  premium,  which  is  past  due  by  the  terms  of  tne 
policy,  no  recovery  can  be  had  thereupon.  (Methvin  v.  f'idelity 
Mutual  Life  Assn.,  26.) 

4.  Stifxtlated  Pat-datb  Must  Control. — ^The  pay-days  stipulated  for 
in  the  policy  must  control,  no  matter  when  the  policy  is  delivered, 
and  the  advance  premium  paid.  The  dme  of  payment  fixed  in  the 
policy  is  of  the  essence  of  the  contract,  if  a  forfeiture  is  provided 
for  upon  nonpayment  at  the  day  appointed.  Delinquency  cannot  be 
tolerated  or  redeemed,  except  at  the  option  of  the  company.     (Id.) 

6.  Deuvbbt  of  Poxjot  After  Its  Date — Quarterly  Premiums  from 
Date — ^Paymewt  oh  Delivery — ^Receipt  Under  Policy. — ^The  fact 
that  a  policy  which  provided  for  an  advance  payment  of  a  premium 
for  the  first  quarter  of  a  year  from  its  date,  and  for  each  quarter  of 
a  year  thereafter,  was  not  delivered  until  more  than  one  month 
after  its  date,  and  that  the  first  payment  on  the  policy  was  then 
made  and  receipted  for,  though  effective  for  the  first  quarter,  cannot 
have  the  effect  to  extend  the  operation  of  the  first  payment  for  a 
period  of  three  months  from  the  delivery  of  the  policy,  contrary  to 
the  terms  of  the  policy,  and  contrary  to  a  receipt  given  for  the  pay- 
ment in  accordance  with  those  terms.     (Id.) 

6.  Nonpayment  for  Seoond  Quarter — ^Death  of  Insured  Within 
Three  Months  from  First  Payment. — The  death  of  the  insured 
after  the  lapse  of  the  pay-day  for  the  second  quarter  provided  for 
in  the  policy,  without  payment  therefor,  as  requested  by  the  com- 
pany, though  occurring  within  three  months  after  payment  made 
for  the  first  quarter,  at  the  time  of  delivery  of  the  policy,  precludes 
a  recovery  thereupon.    (Id.) 

7.  Nonpayment  of  First  Premium — ^Absence  of  Liabiuty.^Au  in- 
surance company  is  not  liable  upon  a  policy  delivered  by  a  local 
agent,  where  the  first  premium  is  not  only  not  paid,  but  there  is  an 


holder  cannot  be  compelled  to  pay  it.     (Westerfeld  v.  New  York 
Life  Ins.  Co.,  68.) 

See  Fraud;  Receiver,  1-4. 

INTEREST.    See  Contract,  9;  Franchise,  2. 

IRRIGATION.    See  Water  and  Water  Rights. 

IRRIGATION  DISTRICT. 

1.  Action  to  Cancel  Bonds  of  Ibbigation  District — Statute  o» 
Limitations — Demubreb  to  Complaint. — In  an  action  to  cancel 
the  bonds  of  an  irrigation  district,  where  any  part  of  the  cause  of 
action  alleged  is  not  barred  by  the  statute  of  limitations,  a  demur- 
rer to  the  complaint  pleading  the  statute  is  properly  overruled.  The 
statute  does  not  begin  to  run  against  such  cause  of  action  from  the 
date  of  the  order  for  the  issuance  of  the  bonds,  nor  from  the  date 
of  a  contract  therefor,  but  only  from  the  date  of  the  delivery  of 
the  bonds  for  a  valuable  consideration,  and  as  to  any  bonds  deliv- 
ered within  the  statute  and  bonds  not  issued  the  cause  of  action  is 
not  barred.     (Sechrist  v.  Rialto  Irr.  Dist.,  640.) 

2.  Complaint  by  Taxpayers — Offeb  of  Restitution  of  Consioeba- 
TiON  OF  Bonds — Maxim  of  Equity  Inapplicable. — ^A  complaint  by 
persons  who  are  land  owners  and  taxpayers  in  an  irrigation  district 
to  cancel  the  bonds  of  the  district  which  have  been  illegally  ordered 
to  be  issued,  and  who,  in  the  nature  of  the  case,  are  unable  to  re- 
store the  consideration  received  by  the  district  for  the  issuance  of 
the  bonds,  need  not  aver  or  show  an  offer  of  such  restitution  by  the 
plaintiffs  or  by  the  district.  In  such  case,  the  maxim  that  "he  who 
seeks  equity  must  do  equity''  is  inapplicable.  The  cause  of  aotion  is 
not  one  for  rescission;  and  the  taxayers  are  not  required  to  do 
equity  as  a  condition  of  the  relief  sought.     (Id.) 

3.  Equities  of  Bondholdebs — Showing  at  Tbial — PBonEonoir 
Against  Distbict. — If,  at  the  trial,  the  bondholders  should  show 
sufficient  equities  against  the  district,  assuming  that  the  district 
and  its  directors  arep  roperly  made  defendants,  such  equities  may 
be  protected  by  the  court  while  awarding  to  the  plaintiff  the  relief 
sought.     (Id.) 

4.  Demand  Upon  Distbict  not  Requibed. — The  taxpayers  plaintiff 
are  not  required  to  make  and  demand  upon  the  district  to  bring 
the  action,  and  need  r.ot  aver  such  demand  in  their  complaint.   (Id.) 

5.  Pabties— Ibbigation  Distbict  and  Directobs. — ^In  order  to  secure 
the  relief  sought  of  restraining  the  levy  of  an  assessment  to  pay 
the  illegal  bonds  and  to  restrain  the  further  disposition  of  unissued 


ant;  and  its  directors  are  proper  parties  for  the  purpose  of  reach- 
ing and  restraining  the  corporation.     (Id.) 

6.  Joinder  of  Plaintiffs. — ^The  taxpayers  plaintiff  have  a  sufficient 
joint  interest  to  be  joined  as  plaintiffs.     (Id.) 

7.  Nonjoinder  of  Bondholders. — Where  the  complaint  makes  several 
individuals  and  private  corporations,  holders  of  bonds  that  have 
been  issued  by  the  district,  parties  defendant,  under  allegations 
that  they  have  no  equities  as  against  the  district,  a  demurrer  for 
nonjoinder  of  other  bondholders  is  properly  overruled.  The  bond- 
holders are  proper,  but  not  necessary,  parties;  and  though  no  de- 
cree would  bind  those  not  brought  in,  the  court  may  grant  relief  as 
to  all  who  are  made  parties  to  the  action.     (Id.) 

JOINT  DEBTORS. 

1.  Joint  Note — Benefit  from  Ck)NSiDERATioN — Presumption  of 
Joint  and  Several  Promise — Construction  of  Code. — Section 
1659  of  the  Civil  Code,  which  provides  that  "where  all  the  parties 
who  unite  in  a  promise  receive  some  benefit  from  the  consideration, 
whether  past  or  present,  their  promise  is  presumed  to  be  joint  and 
several,"  cannot  be  construed  to  mean  that  the  parties,  though  re- 
ceiving some  benefit  from  the  consideration,  may  not  create  a  joint 
liability  upon  a  note  expressly  made  joint  and  intended  to  be  joint 
only,  as  provided  for  in  section  1430  of  the  same  code.  (Farmers' 
Exchange  Bank  v.  Morse,  230.) 

2.  Presumption,  When  Inapplicable. — ^The  presumption  of  a  joint 
and  several  promise  does  not  apply  where  there  is  an  express  joint 
obligation,  in  the  absence  of  any  facts  to  show  a  contrary  inten- 
tion.    (Id.) 

3-  Presumption  Overcome — Express  Agreement  for  Joint  Note. — 
Where  parties  having  several  undivided  interests  in  lands  covered 
by  several  judgments  of  foreclosure  expressly  agreed  with  each 
other,  in  consideration  of  a  conveyance  of  the  mortgaged  lands  to  a 
trustee  to  be  conveyed  to  them  severally  in  proportion  to  their  in- 
terests, upon  payment  in  full,  to  execute  a  joint  note  for  the  aggre- 
gate amount  of  the  judgments,  such  express  agreement  overcomes 
the  presumption  of  a  joint  and  several  promise,  and  the  joint  prom- 
ise of  such  joint  note  must  be  enforced  according  to  its  terms.  (Id.) 

4.  Action  Upon  Joint  Note — Parties. — In  an  action  upon  a  joint 
note  upon  which  there  is  no  several  liability,  all  of  the  joint  makers 
must  be  joined  as  parties  defendant.     (Id.) 

JUDGE. 

1.  Disqualification  of  Judge — Consent  of  Parties  to  Call  in 
Qualified  Judge— Estoppel. — Where  a  disqualified  judge  calls  in  a 
qualified  judge  from  another  county,  with  the  consent  of  both  par- 
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entire  mbaence  of  liability  on  aecoont  of  tbe  ptemiiun  mad  the  policy 
holder  oinnot  be  compelled  to  pay  iL  (WestcrfeM  ▼.  New  T'ork 
Life  Ins.  Co.,  68.) 

See  Fraud;  ReeeiTer,  1-4. 

INTEREST.    See  C<»ntract,  9;  Franchiae,  2. 

IRRIGATION.    Sec  Water  and  Water  Rights. 

IRRIGATION  DISTRICT. 

1.  AcnoK  TO  Cancel  Bonds  or  Ibbiqatior  Distvict — Statutb    ov 
LiMiTATioHS — ^Demukbee  TO  COMPLAINT. — In  an  action  to  cancel 
the  bonds  of  an  irrigation  district,  where  any  part  of  the  caiue  of 
action  alleged  is  not  barred  by  the  staiute  of  limitations,  a  demur- 
rer to  the  complaint  pleading  the  statute  18  properly  overruled.  The 
statute  does  not  l)e<rin  to  run  again&t  such  cau^  of  action  from  the 
date  of  the  order  for  the  i.H^uanee  of  the  bonds,  nor  from  the  date 
of  a  contract  therefor,  but  only  from  the  date  of  the  delivery  of 
the  bonds  for  a  valuable  consid^Tation,  and  as  to  any  bonds  deliv- 
ered within  the  statute  and  bonds  not  issued  the  cause  of  action  is 
not  barred.     (Sechrist  v.  Rialto  Irr.  Dist.,  640.) 

2.  Complaint  by  Taxpayers — Offer  of  Restitution  of  Consioeba- 
TiON  or  lioxDS — Maxim  ok  Equity  Inappucable. — ^A  complaint  by 
persons  who  are  land  oi^-ners  and  taxpayers  in  an  irrigation  district 
to  cancel  the  bonds  of  the  district  which  have  been  illegally  ordered 
to  be  issued,  and  who,  in  the  nature  of  the  cose,  are  unable  to  re- 
store the  considernMc'n  received  by  the  district  for  the  issuance  of 
the  bonds,  need  nut  uver  or  show  an  offer  of  such  restitution  by  the 
plaintiffs  or  by  the  district.  In  such  case,  the  maxim  that  ''he  who 
seeks  equity  mu^t  do  equity*'  is  inapplicable.  The  cause  of  action  is 
not  one  for  rescission;  and  the  taxayers  are  not  required  to  do 
equity  as  a  condition  of  the  relief  sought.     (Id.) 

3.  Equities  of  Bondholders — Showing  at  Trial-— PBOTBonoN 
Against  District. — If,  at  the  trial,  the  bondholders  should  show 
sufficient  equitiis  against  the  district,  assuming  that  the  district 
and  its  directors  arep  roperly  made  defendants,  such  equities  may 
1)0  protected  by  the  court  while  awarding  to  the  plaintiff  the  relief 
sought.     (Id.) 

4.  Demand  Upon  District  not  Required. — ^The  taxpayers  plaintiff 
are  not  required  to  make  and  demand  upon  the  district  to  bring 
the  action,  and  need  rot  aver  such  demand  in  their  complaint.   (Id.) 

5.  Parties — Irrigation  District  and  Directors. — In  order  to  secure 
the  relief  sought  of  restraining  the  levy  of  an  assessment  to  pay 
the  illegal  bonds  and  to  restrain  the  further  disposition  of  unissued 


Judge.  745 

IRRIGATION  DISTRICT  (Continued.) 

bonds,  the  district  is  both  a  proper  and  a  necessary  party  defend- 
ant; and  its  directors  are  proper  parties  for  the  purpose  of  reach- 
ing and  restraining  the  corporation.     (Id.) 

6.  JoiiTDER  OF  Plaintiffs. — ^The  taxpayers  plaintiff  have  a  sufficient 
joint  interest  to  be  joined  as  plaintiffs.     (Id.) 

7.  NoNJOiiTDEB  or  BoNDHOLDEBS. — ^Whcre  the  complaint  makes  several 
individuals  and  private  corporations,  holders  of  bonds  that  have 
been  issued  by  the  district,  parties  defendant,  under  allegations 
that  they  have  no  equities  as  against  the  district,  a  demurrer  for 
nonjoinder  of  other  bondholders  is  properly  overruled.  The  bond- 
holders are  proper,  but  not  necessary,  parties;  and  though  no  de- 
cree would  bind  those  not  brought  in,  the  court  may  grant  relief  as 
to  all  who  are  made  parties  to  the  action.     (Id.) 

JOINT  DEBTORS. 

1.  Joint  Note — Benefit  from  Consideration — Presumption  of 
Joint  and  Several  Promise — Construction  of  Ck)DE. — Section 
1659  of  the  Civil  Code,  which  provides  that  "where  all  the  parties 
who  unite  in  a  promise  receive  some  benefit  from  the  consideration, 
whether  past  or  present,  their  promise  is  presumed  to  be  joint  and 
several,"  cannot  be  construed  to  mean  that  the  parties,  though  re- 
ceiving some  benefit  from  the  consideration,  may  not  create  A  joint 
liability  upon  a  note  expressly  made  joint  and  intended  to  be  joint 
only,  as  provided  for  in  section  1430  of  the  same  code.  (Farmers' 
Exchange  Bank  v.  Morse,  239.) 

2.  Presumption,  When  Inapplicable. — ^The  presumption  of  a  joint 
and  several  promise  does  not  apply  where  there  is  an  express  joint 
obligation,  in  the  absence  of  any  facts  to  show  a  contrary  inten- 
tion.    (Id.) 

3-  Presumption  Overcome — Express  Agbebment  for  Joint  Note. — 
Where  parties  having  several  undivided  interests  in  lands  covered 
by  several  judgments  of  foreclosure  expressly  agreed  with  each 
other,  in  consideration  of  a  conveyance  of  the  mortgaged  lands  to  a 
trustee  to  be  conveyed  to  them  severally  in  proportion  to  their  in- 
terests, upon  payment  in  full,  to  execute  a  joint  note  for  the  aggre- 
gate amount  of  the  judgments,  such  express  agreement  overcomes 
the  presumption  of  a  joint  and  several  promise,  and  the  joint  prom- 
ise of  such  joint  note  must  be  enforced  according  to  its  terms.  (Id.) 

4.  Action  Upon  Joint  Note — Parties. — In  an  action  upon  a  joint 
note  upon  which  there  is  no  several  liability,  all  of  the  joint  makers 
must  be  joined  as  parties  defendant.     (Id.) 

JUDGE. 

1.  Disqualification  of  Judge — Consent  of  Parties  to  Call  in 
Qualified  Judge— Estoppel.— Where  a  disqualified  judge  calls  in  a 
qualified  judge  from  another  county,  with  the  consent  of  both  par- 
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ties  to  a  cause,  for  the  trial  thereof,  the  parties,  after  such  quali- 
fied judge  has  begun  to  act  in  the  ciusc  without  objection,  are 
estopped  from  raising  the  objection  that  the  disqualified  judge  had 
no  power  to  select  his  successor,  or  to  request  another  judge  to  sit 
in  the  cause.     (City  of  Oakland  ▼.  Hart,  08.) 

2.  Jurisdiction — Prohibition. — ^The  case  is  not  one  to  which  the  rule 
that  consent  will  not  confer  juri^idietion  is  applicable;  and  the 
judge  called  in  by  consent  of  the  pailies  being  qualified  to  act,  pro- 
hibition will  not  lie  to  prevent  him  from  acting  as  judge  in  the 
cause.     (Id.) 

JUDGMENT.  See  Apeal,  4,  6-8,  11,  14,  20,  22,  23;  EsUtes  of  Deceased 
Persons,  20,  21,  23,  24,  27;  Kstoppel;  Findings,  1,  3;  Franchise; 
License-,  2;  Malicious  Prosecution,  3;  Mortgage,  1.  8,  9,  18;  Munici- 
pal Corporations,  4,  7;  Partnership,  12,  14;  Practice,  1-3,  9; 
Streets,  Roads,  and  Highways,  2,  3;  Water  and  Water  Rights,  1. 

JURISDICTION.  See  Bill  of  Exceptions,  1,  2;  Estates  of  Deceased 
Persons,  6-8,  18,  22,  25-30;  Injunction,  10;  Insolvency,  4; 
Judge,  2;  Receiver,  1,  2,  14. 


JURY  AND  JURORS.    See  Criminal  Law,  1,  20;  Divorce,  2. 

LANDLORD  AND  TENANT. 

1,  Landlord  and  Tenant — Action  by  Lessex — Wrongful  Entry  of 
Lessor — ^Termb  of  Verbal  Lease — Supfort  of  Finding. — ^In  an 
action  by  a  lessee  to  recover  damages  for  a  wrongful  entry  by  the 
lessor,  where  it  was  not  disputed  that  the  parties  agreed  to  a  verbal 

'  lease  for  one  year  after  the  expiration  of  a  written  lease,  and  the  de- 
fendant testified  that  the  terms  of  the  verbal  lease  were  in  aooordanoe 
with  the  terms  of  the  written  lease  in  evidence,  a  finding  in  accord- 
ance with  the  testimony  of  the  plaintiff,  and  with  the  terms  of  the 
verbal  lease  set  forth  in  the  complaint  and  not  denied  in  the  answer, 
showing  a  substantial  accordance  with  the  terms  of  the  written 
lease,  with  a  variation  not  material  to  the  controversy,  is  suffi- 
ciently supported.     (Edmonds  v.  Webb,  619.) 

2.  Sufficiency  of  Evidence — Support  of  Order  Denting  New  Trial. 
— Where  the  plaintiff  recovered  judgment  for  damages,  and  all  the 
challenged  findings  are  sufficiently  supported  by  the  testimony  for 
the  plaintiff,  and  findings  as  to  the  entry  of  tbe  defendant  and  his 
ouster  of  plaintiff  before  the  expiration  of  the  undisputed  verbal 
lease  and  as  to  the  amount  of  the  damages  are  not  challenged,  an 
order  denying  a  new  trial  to  the  defendant,  moved  for  on  the  ground 
of  the  insufficiency  of  the  evidence,  is  properly  supported,  and  must 
be  affirmed  upon  appeal.     (Id.) 
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LANDS.    Bee  Public  LandB. 
LARCENY.— See  Criminal  Law,  10,  11. 
LEASE.    See  Landlord  and  Tenant. 

LICENSE. 

1.  Mandamus — Liquob  License — Complxakoe  with  Ordtnancb— Iw- 
SuFii'iciENT  Showing — Tendeb — Demand— A  mandamus  cannot  be 
sustained  to  compel  the  issuance  of  a  liquor  license  by  municipal 
authorities,  where  there  is  no  sufficient  evidence  of  the  petitioner's 
compliance  with  the  requirements  of  the  municipal  ordinance  pro- 
viding for  the  issuance  of  such  licenses,  or  tending  to  prove  a  tender 
by  him  of  the  money  required  for  the  license,  and  where  there  is 
neither  averment,  proof,  nor  finding  of  a  demand  by  him  for  the 
license,  or  of.  facts  showing  that  such  demand  would  have  been  of  no 
avail.     (Hippen  v.  Ford,  315.) 

2.  Burden  of  Pboof — ^Findings  Against  Evidence — ^Appeal — ^Reveb- 
BAL  OF  Judgment. — The  burden  of  proving  that  the  petitioner  com- 
plied with  the  law,  and  took  all  the  necessary  steps  required  to 
make  it  the  duty  of  the  municipal  board  to  issue  the  license,  is 
upon  the  petitioner;  and  if  findings  of  such  compliance  are  not  sus- 
tained by  the  evidence,  a  judgment  in  his  favor  granting  a  writ  of 
mandate  must  be  reversed  upon  apeaL     (Id.) 

LIFE  INSURANCE.    See  Insurance. 

MALICIOUS  PROSECUTION. 

1.  Conspiracy  of  Defendants — Gravamen  of  Action. — ^An  action 
will  not  lie  for  a  mere  malicious  conspiracy  wrongfully  to  prosecute 
an  action.  In  an  action  for  the  malicious  prosecution  of  a  civil 
action,  where  a  malicious  conspiracy  of  the  defendants  is  alleged, 
the  gravamen  of  the  action  is  not  the  conspiracy,  but  the  injury  to 
the  plaintiff,  arising  from  the  malicious  prosecution  of  the  action. 
(Dowell  V.  Carpy,  168.) 

2.  Want  of  Probable  Cause — Termination  of  Pbosecution — In- 
sufficient Complaint. — ^A  complaint  in  an  action  for  the  mali- 
cious prosecution  of  a  civil  acti|)n,  which  does  not  aver  that  the  al- 
leged prosecution  was  without  probable  cause,  as  well  as  malicious, 
nor  that  it  had  terminated  before  the  action  was  brought,  is  fatally 
defective.     (Id.) 

3.  Judgment  for  Plaintiff— Reversal  Upon  Appeal — Question  of 
Probable  Cause. — ^An  averment  that  a  judgment  was  rendered  in 
favor  of  the  plaintiff  in  the  action  alleged  to  have  been  maliciously 
prosecuted,  and  that  it  was  reversed  upon  appeal,  does  not  tend  to 
show  or  raise  a  presumption  that  the  action  was  without  probable 
cause;  but  this  rendition  of  the  original  judgment  for  the  plaintiff 
would  rather  show  probable  cause  for  bringing  the  action,  notwith- 
standing its  ultimate  reversal.     (Id.) 
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MANDAMUS.     See  Bill  of  ExoeptionB,  3;    Insane  Persons;   Lio 

Municipal   Corporations,   1>4;  Ofiioe  and  Officers,  2;    Swamp 
and  Overflowed  Land,  3. 


MASTER  AND  SERVANT. 

1.  LiABnJTT  or  Master  ron  Dcfbctivb  Appuances. — ^A  master  is  lia- 

ble to  the  servant  for  injury  caused  from  defective  or  unsafe  appli- 
ances, the  defects  and  danger  from  which  were  unknown  to  the 
servant,  and  were  not  obvious  to  his  view.  (Starr  v.  Kreuzberger, 
123.) 

2.  Means  or  Knowledge — Duty  or  Mastkh — ^Rights  or  Servant. — 
The  mere  fact  that  the  master  and  servant  may  have  had  equal 
means  of  knowledge  will  not  save  the  master  from  liability.  The 
master  is  bound  to  use  the  means  of  knowled^^e,  and  has  no  right  to 
assume  that  the  servant  will  discover  defects  in  appliances  rendering 
them  unsafe.  The  servant  has  no  such  duty,  but  has  a  right  to 
rely  upon  the  mastor*s  means  of  knowledge,  and  duty  of  inquiry. 
He  is  not  required  to  une  any  degree  of  care  or  diligence  to  discover 
defects  or  danger  not  obvious,  and  in  regard  to  which  he  is  not  put 
upon  inquiry  by  any  discovery  or  suggestion  of  danger  which  it 
would  be  gross  carelessness  for  him  to  neglect.     (Id.) 

8.  UNSAra  Brick  Wall — Injury  to  Servant — Obedience  to  Orders 
— Danger  not  Oiiviors. — Where  an  injury  resulted  to  the  plaintiff 
from  the  falling  of  an  unsafe  brick  wall  in  front  of  which  he  was 
employed  as  a  bricklayer  in  building  a  front  wall  under  employers, 
one  of  whom  directed  the  work,  and  the  obeying  of  whose  instruc- 
tions caused  the  falling  forward  of  the  rear  wall,  which  was  not  an 
obvious  danger  to  the  plaintiff  of  his  obedience  to  orders,  it  was  the 
duty  of  tlie  employers  to  know  the  condition  of  the  wall,  and  the 
plaintiff  was  justified  in  obeying  tne  orders  given,  and  the  employ- 
ers are  responsible  for  the  resulting  injury.     (Id.) 

4.  Consistency  or  Findings — Ignorance  or  Unsamc  OoNDrnoN— 
Comparative  Opporti'nity  or  Knowledge. — Findings  that  the 
plaintiff  was  ignorant  of  the  unsafe  condition  of  the  wall,  and  that 
he  did  not  have  a  better  opportunity  than  the  defendant  for  seeing 
and  knowing  its  condition,  are  not  contradictory.     (Id.) 

MEASURE  OF  DAMAGES.    See  Damages. 


MECHANICS'  LIENS. 

1.  Contbactor  Fully  Paid—Vaud  Contraot.— Where  the  contractor 
baa  been  fully  paid  according  to  the  terms  of  a  valid  building  con- 
tract, no  mechanics'  liens  can  be  enforced  against  the  o^Tier  of  the 
building.     (Blinn  Lumber  Co.  v.  Walker,  62.) 
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2.  Sufficiency  of  Mehobandum  of  CoNTBACT.--Where  the  original 
contract  consisted  of  three  parts,  each  signed  by  the  parties,  con- 
sisting of  the  agreement,  the  specifications,  and  the  plans  and  draw- 
ings, a  memorandum  thereof,  consisting  of  a  verbatim  copy  of  the 
contract  and  signatures  thereto  and  a  copy  of  the  specifications  re- 
ferred to  in  the  agreement  as  ''signed  by  the  parties,"  without  giv- 
ing such  signatures,  and  a  copy  of  the  plans  and  drawinp:a,  referred 
to  in  the  agreement  as  "signed  by  the  parties  and  hereunto  an- 
nexed,'' w^ithout  such  signatures,  all  of  which  were  attached  to- 
gether and  marked  "Memorandum  of  contract"  and  filed  with  the 
recorder,  is  sufficient  to  make  the  contract  valid,  where,  without  the 
aid  of  oral  evidence,  it  shows  all  tnat  is  required  to  be  shown  by  a 
memorandiun  of  the  contract,  under  section  1183  of  the  Code  of 
Civil  Procedure.     (Id.) 

3.  Absencb  of  Signatures. — The  statute  does  not  require  the  mem- 
orandum to  be  signed ;  and  the  absence  of  a  copy  of  signatures  from 
the  specifications  and  from  the  plans  and  drawings  does  not  vitiate 
the  memorandum.     (Id.) 

4.  Memorandum  not  Purporting  to  be  Copy  of  Contract. — Where 
there  was  nothing  in  the  memorandum  except  the  style  of  the 
writing  to  indicate  that  it  was  a  copy  of  anything,  its  language, 
though  reading  like  a  contract,  must  be  deemed  that  of  a  mem- 
orandum or  statement  of  the  substance  of  the  contract.     (Id.) 

5.  Beferences  in  Memorandum  to  Parts  of  Itself — False  Descrip- 
tion Harmless — ^Maxim. — The  reference  in  the  memorandum  to 
the  plans  and  drawings  as  "hereunto  annexed"  is  to  the  memoran- 
dum itself,  and  not  to  the  original  contract,  and  the  references  to 
the  specifications,  plans,  and  drawings  as  being  "signed  by  the  par- 
ties," must  be  deemed  to  describe  them  merely  as  parts  of  the  mem- 
orandum, which  asserts  nothing  as  to  the  mode  in  which  they  were 
identified  in  writing  as  parts  of  the  original  contract,  and,  the  de- 
fect being  merely  in  the  memorandum,  the  maxim.  Falsa  demon- 
stratio  non  nocet,  applies.     ( Id. ) 

6.  Detaiubd  Drawings  Made  During  Construction — Harmony  with 
Plans  and  Drawings  Filed. — Enlarged  detailed  drawings  pre- 
pared during  the  construction  of  the  building  for  the  instruction  of 
the  workmen,  which  were  in  harmony  with  and  did  not  change  or 
add  anything  to  the  specifications,  plans,  and  drawings  filed  with 
the  recorder,  and  made  parts  of  the  memorandum,  arc  not  objection- 
able because  not  filed  with  the  memorandum  of  contract.     (Id.) 

7.  Unnecessary  Reference  in  Contract. — ^A  reference  in  the  con- 
tract to  such  enlarged  drawings  as  ''detail  drawings'  is  not  to  tne 
signed  plans  and  drawings  made  a  part  of  the  contract,  but  it  is  an 
unnecessary  reference,  and  does  not  affect  the  validity  of  the  con- 
tract, if  it  indicates  no  change  made  therein.     (Id.-) 


ToO  Mikes  and  Miniko. 


MECHANICS'  LIENS  ( Continued ) . 

8.  Aifnouoi78  BBnEBCzrcfr-OiAL  Evdmoccs— •VAUi^mr  or  CrartmAcr. — 
The  reference  to  "detail  drawing*"  is  anflleicBtly  amlHgaom  to 
justify  oral  eTidenee  ol  the  ardiitect  to  explain  it,  and  to  ahorNr 
that  it  referred  to  a  mere  amplilication  of  the  drawings  wfaicfa  were 
a  part  of  the  eontract,  made  during  the  progress  of  the  work  for  the 
eye  of  the  workman  to  indicate  how  that  which  wan  called  for  in 
the  contract  was  to  he  done;  although,  without  such  ezplanatioit, 
the  original  contract  was  sufllcicnt  for  the  purposes  of  the  law. 
(Id.) 
See  Attorney  and  Client;  Bonds. 

MINES  AND  MINING. 

1.  MiifiNO  Claims — ^Puortit  or  Locatioh. — ^The  principle  which  gov- 

erns the  conflicting  claims  of  appropriators  of  mining  claims  and 
other  rights  on  the  public  domain  is  that,  other  things  being  equal, 
the  prior  locator  prevsils.     (Conway  v.  Hart,  480.) 

2.  Recobd    of    Location — Absence    of    Minino    RtXES. — Where    no 

mining  rules  or  customs  are  made  to  appear  requiring  a  record,  it 
is  not  required  by  the  Revised  Statutes  of  the  United  States ;  but 
where  a  record  of  the  notice  of  location  is  actually  made  which  re- 
fers to  some  natural  object  or  permanent  monument,  such  as  will 
identify  the  claim,  the  record  is  sufficient.     (Id.) 

8.  Mabkino  or  Boundaues — ^Reference  is  Notice  to  Stakes  Pre- 
viouSLT  Set. — ^Where  stakes  had  been  previously  set  upon  a  former 
occasion  by  the  locators  to  mark  the  boundaries  of  their  claim, 
which  so  distinctly  marked  the  location  on  the  ground  that  it 
could  be  readily  traced,  they  were  qpt  required  to  take  them  out 
and  reset  them  or  to  plant  other  stakes  to  mark  their  boundaries, 
and  it  was  proper  for  their  notice  of  location  to  refer  to  thoee  stakes. 
(Id.) 

4.    DiBOOVEBT  BeFOBB  LOCATION — ^VACANT   PUBUO   LAND — SUFPOBT  OF 

Findings. — Where  there  was  some  evidence,  though  not  very  ex- 
plicit, tending  to  support  findings  that  a  gold-bearing  ledge  was  dis- 
covered and  worked  prior  to  the  location  relied  upon  by  the  plain- 
tiffs, and  that  at  the  time  of  the  location  the  land  was  vacant  pub- 
lic land,  subject  to  appropriation,  the  findings  are  suiBciently  sup- 
ported by  evidence  as  against  the  defendant,  who  was  a  subsequent 
locator,  and  asserted  no  title  antedating  his  location.     (Id.) 

6.  Right  or  Action  bt  Plaintiffs — Option  to  Third  Parties  to 

PUBCHABE — ^DEBO — DeLIVEBT — FINDING   AS      TO   INTENTION — ReCON- 

VETANCE  IN  EscROW. — ^A  contract  purporting  to  sell  the  mining 
claims  of  the  plaintiffs  to  third  parties  for  a  sum  to  be  paid  on  or 
before  a  certain  date,  and  a  deed  purporting  to  convey  the  title  to 
the  purchasers  left  in  their  possession,  but  found  by  the  court  upon 
evidence  not  to  have  been  intended  as  an  absolute  delivery,  and  a 
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recoDTcyance  by  tbem  to  the  plaintiffs  placed  in  escrow,  to  be  deliv- 
ered to  the  plaintiffs  upon  failure  of  the  purchaser  to  make  such 
payment,  all  bearing  the  same  date,  are  to  be  taken  as  parts  of  the 
same  transaction,  and  as  intended  to  create  substantially  an  option 
in  sudi  third  parties  to  purchase  the  lands  within  a  stated  time  for 
the  sum  fixed  by  the  contract;  and  such  option  does  not  interfere 
with  the  right  of  action  by  plaintiffs  to  recover  the  posAcasion  of 
their  claims,  supposing  them  to  be  included  in  the  contract  and 
deeds,  as  against  a  subsequent  locator.     (Id.) 

6.  OvcBLAPPiifG  or  Claims — ^Linb  or  Stakes  Set  bt  Coplaintiff — 
NoiiAOREEHBNT — ^EsTOPPEL. — ^Whcrc  the  subsequent  location  of  the 
defendant's  claim  overlapped  that  of  the  plaintiffs,  the  subsequent 
fixing  of  a  line  of  stakes  by  one  of  the  plaintiffs,  so  as  to  lessen  the 
overlap  without  the  oonsent  of  the  other  plaintiff,  and  without 
any  agreement  by  the  defendant  that  such  line  should  be  a  compro- 
mise boundary  line  between  the  claims,  does  not  create  an  estoppel. 
(Id.) 

7.  Limiting  Claim  to  Futbek  Hundred  Feet. — ^Where  the  court 
found  that  fifteen  hundred  feet  running  southerly  along  the  ledge 
from  plaintiffs'  northern  stake  and  shaft,  as  described  in  their  no- 
tice of  location,  would  end  somewhat  north  of  what  they  claimed  to 
be  their  southerly  end  line  on  defendant's  subsequent  overlapping 
claim,  the  court  properly  confined  the  claim  of  the  plaintiffs  to  the 
actual  length  of  fifteen  hundred  feet  from  their  starting  point. 
(Id.) 

8.  Ejectment — Action  not  Arising  vrom  Land  QmoE. — In  an  ordi- 
nary action  of  ejectment  to  recover  the  possession  of  a  mining 
claim,  not  arising  under  the  Revised  Statutes  of  the  United  States 
out  of  an  application  to  the  United  States  land  office  for  a  patent, 
the  rights  of  the  parties,  not  as  against  the  United  States,  but  as 
against  each  other,  are  alone  to  be  considered.     (Id.) 

9.  Mining  Claims — ^Validity  of  Relocations — Evasion  of  Annual 
Work. — A  relocation  made  by  mining  claimants  at  the  close  of  the 
year  in  the  name  of  a  nonresident,  without  his  authority,  under  a 
pretense  that  they  had  abandoned  their  claims  immediately  prior  to 
such  relocation,  with  full  knowledge  that  no  annual  work  had  been 
done  or  attempted,  as  required  by  the  statute,  and  with  intent  to 
evade  such  requirement,  and  to  preclude  a  subsequent  valid  loca- 
tion, has  no  validity  or  effect;  and  a  location  proper  in  form,  made 
on  the  first  day  of  the  following  year  by  another  claimant,  for  fail- 
ure of  the  former  claimants  to  do  the  required  annual  work,  is  valid 
and  effective.     (McCann  v.  McMillan,  350.) 

10.  Abandonment  or  Claims^-Qubstion  of  Intention— Facts  and 

CntOUMSTANCBS — ^INCONCLUSIVE   TESTIMONY — SUPPORT   OF    FINDING. 

— Abandonment  of  mining  claims  is  a  question  of  intention,  which 
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it  is  the  province  of  the  jury  or  the  trial  court  to  determine  in  view 
of  all  the  facts  and  circumstances  of  the  case.  The  direct  testi- 
mony of  claimants  that  they  abandoned  the  claims  in  controversy  a 
few  minutes  before  they  relocated  them  in  the  name  of  another  per- 
son is  not  conclusive;  and  a  finding  that  they  did  not  abandon  them 
is  supported,  notwithstanding  such  testimony,  where  the  facts  and 
drcumstanoes  in  evidence  indicate  its  improbability,  and  justify  the 
conclusion  that  there  was  no  abandonment.     (Id.) 

11.  Location  of  Borax  Claims — ^Lodb  Claims — ^Places  Claims. — It  is 
not  material  that  locations  of  mineral  claims  containing  deposits  of 
borate  materia],  or  borax,  should  be  described  either  as  lode  daims, 
or  as  placer  claims;  and  notices  stating  "that  we,  the  undersigned, 
have  this  day  located  this  groimd  for  borate  mining  purposes,"  and 
describmg  claims  fifteen  hundred  feet  long  and  six  hundred  feet 
wide,  are  sufficient  as  notices  of  placer  claims.     (Id.) 

12.  BxnsBMNCt  TO  Monuments  in  Notice— Libbbal  CoNSTRUcnoN. — 
Notices  of  location  of  mining  claims  are  to  be  liberaly  construed; 
and  references  in  a  notice  to  an  adjoining  mine,  and  to  the  distance 
and  direction  of  the  claim  from  a  named  road  and  town,  are  pre- 
sumed to  be  a  sufficient  reference  to  monuments  to  identify  the 
claim.     ( Id. ) 

13.  Mabkino  or  Boundaries — Record  or  Claim. — ^Though  the  distinct 
marking  of  the  boundaries  of  a  mining  claim  upon  the  ground  so 
that  they  can  be  readily  traced  is  essential  to  a  valid  location,  yet 
the  statute  does  not  require  that  the  record  of  the  claim  shall  state 
that  it  is  so  marked  upon  the  ground.     (Id.) 

14.  District  Record  Book — Custody  or  Countt  Clerk. — Where  the 
pleadings  admit  that  the  claims  werF  located  in  a  specified  mining 
district,  and  the  name  of  the  recorder  of  that  district  is  shown,  a  dis- 
trict  record  book  showing  records  of  locations  in  the  district  signed 
by  such  recorder,  and  produced  by  the  county  clerk,  in  pursuance  of 
the  act  of  1807,  then  in  force,  comes  from  the  proper  custodian. 
(Id.) 

15.  Custom  to  Record — Supply  or  Evidence  ry  Defendant. — ^Evidence 
introduced  from  the  district  record  book  of  the  claims  both  of  the 
plaintiffs  and  of  the  defendants  is  some  evidence  that  there  was  a 
rule  or  custom  to  record  mining  claims  in  the  district;  and  the  ab- 
sence of  the  proof  of  such  custom  by  the  plaintiff,  objected  to  by  the 

'  defendants,  is  supplied  by  the  defendants'  introduction  of  the  same 
records  to  prove  their  locations.     (Id.) 

16.  Location  or  Mining  Claims — ^Ijberal  Construction  or  Proceed* 
INGS. — ^The  proceedings  of  miners  in  the  location  of  mining  claims 
are  to  be  regarded  with  indulgence,  and  their  notices  of  location  are 
to  be  liberally  construed.     (Talmadge  v.  St.  John,  430.) 
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17.  SUI'PlCiENCT    OF    RBOORDED    NOTICES — ^R£FERCI7CE     TO     StATE     AND 

County — Omibstok. — Where  the  preliminary  notice  of  location  of  a 
mining  claim,  recorded  under  the  act  of  1897,  named  the  county  in 
which  the  claim  was  located,  and  the  final  certificate  of  location  re- 
ferred to  the  posting  and  record  of  the  preliminary  notice,  the  fact 
that  such  certificate  omited  to  name  the  state  and  county  of  the 
purported  location  will  not  defeat  the  certificate  of  location,  or  the 
record  thereof.    (Id.) 

18.  Deschiption  of  Claim — Boundaries — Reference  to  Monuments — 
Construction  of  Statute.— The  statute  of  1897,  requiring  that  the 
recorded  certificate  of  location  shall  contain  "a  description  of  the 
claim,  defining  the  exterior  boundaries  as  marked  upon  the  ground, 
and  such  additional  description  by  reference  to  some  natural  object 
or  permanent  monument  as  will  identify  the  claim,"  is  not  to  be 
construed  as  requiring  a  different  reference  or  identification  from 
that  required  by  the  Revised  Statutes;  and  a  reference  to  perma- 
nent posts  or  stone  monuments  erected  on  the  exterior  boundaries  is 
sufficient.     (Id.) 

19.  Possession  of  Claim  by  Prior  I^cators— Subsequent  Location 

Invalid. — ^Where  the  locators  of  a  mining  claim  under  a  valid  prior 
location  had  performed  the  requisite  amount  of  annual  labor  there- 
upon, and  were  in  actual  possession  of  the  claim,  having  a  tent 
thereupon  with  their  bedding  and  tools  in  charge  of  an  employee 
holding  possession  for  them,  and  their  monuments  marked  upon  the 
ground  were  plainly  visible  at  the  time  of  entry  made  by  other 
locators,  who  made  a  location  upon  an  alleged  discovery  of  ore 
taken  from  the  place  where  the  prior  locators  had  been  working, 
such  subsequent  location  can  have  no  validity,  though  all  the  statu- 
tory requirements  of  location  were  complied  with  by  the  subsequent 
locators.     (Id.) 

20.  Mining  Claims — Annual  Work — Tunnel  Developing  Overlap- 
ping Claims — Relocation. — Where  the  owner  of  a  quartz  mining 
claim  is  also  the  owner  of  another  ledge,  the  surface  ground  of 
which  overlaps  the  other,  and  has  driven  a  tunnel  into  the  overlap- 
ping claim  to  develop  both  ledges  in  good  faith,  the  work  of  tunnel- 
ing done  upon  the  land  common  to  both  of  the  claims  in  excess  of 
the  annual  work  required  by  law  is  sufficient  to  prevent  a  forfeiture 
of  the  claim  overlapped;  and  a  relocation  thereof  by  other  claimants 
for  failure  to  do  the  annual  work,  made  while  work  was  progress- 
ing in  the  tunnel,  cannot  be  sustained.     (Mann  v.  Budlong,  577.) 

21.  Rights  of  Mining  Claimant — Method  of  Developing  Mine. — 
Where  the  requisite  annual  work  is  done  toward  the  development  of 
a  mining  claim  within  its  surface  lines,  a  court  will  not  be  p<*rrr«itted 
to  substitute  its  own  judgment  as  to  the  wisdom  and  expediency  of 
the  method  employed  in  developing  tha  mine  in  place  of  that  of  the 
owner  of  the  claim.     (Id.) 
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22.  FiifDnro  Aoaiiist  DiviLOPicKin — ^iNsumciENCT  or  Eitideitce — 
Proof  of  0\XRLApnNO — ^Absence  of  Coivfuct — Ig.nosatt  Wnr- 
NB8SES. — A  finding  that  the  work  done  in  the  tunnel  upon  the  other 
claim  did  not  tend  to  develop  the  claim  in  controversy  is  not  sus- 
tained where  the  evidence  shows  without  substantial  conflict  that  the 
claims  overlap,  and  that  the  work  in  the  tunnel  was  actually  done 
within  the  surface  lines  of  both  claims.  The  evidence  of  witnesses 
testifying  to  the  contrary,  who  admitted  upon  croHs-exa  mi  nation 
their  ignorance  of  the  boundaries  of  the  claims  is  of  no  value,  and  is 
insuflficient  to  rai^e  a  conflict.  (Id.) 
See  Broker,  2-4;  Injunction,  1;  Office  and  Ofllcera,  6,  6. 

MORTGAGE. 

1.  Default  Judgment — ^Patmbntb  to  Mobtoaoeb  Pkndkittb  Lite. — 
A  mortgagee  who  receives  the  entire  amount  of  the  mortgagee  in- 
debtedness from  the  proceeds  of  a  forecloaure  sale  had  under  a  judg- 
ment obtained  upon  the  default  of  the  mortgagor  to  answer  the  com- 
plaint is  liable  to  account  to  the  mortgagor  for  all  moneys  recei\e«l 
by  him  between  the  filing  of  the  complaint  in  foreclosure  and  the 
sale,  which  by  the  terms  of  the  contract  between  them  should  have 
been  credited  on  the  mortgage  indebtedness,  but  for  which  no  cretlit 
was  given.     (Maddux  v.  County  Bank  of  San  Luis  Obispo,  665.) 

2.  Foreclosure  of  Mortgage — ^Appeal  of  Judomknt  Creditor  of 
Mortgagor— Prior  ConvETANCB—AppKiXAifT  hot  Aggrieved.— In 
an  action  to  foreclose  a  mortgage,  where  the  record  establishes  that 
a  judgment  creditor  of  the  mortgagor,  made  a  party  defendant,  was 
subsequent  in  his  claim  of  lien  by  attachment  and  judgment  to  a 
conveyance  made  by  the  mortgagor  to  his  codefendant,  and  had. 
therefore,  no  lien  upon  the  mortgaged  premises,  he  is  not  nggriex  c  1 
either  by  the  exclusion  of  the  judgment-roll  and  attachment  papers 
in  his  action,  nor  by  the  admission  of  evidence  for  the  plaintiff  in 
support  of  his  claims  under  the  mortgage,  and  no  alleged  error  there- 
in will  be  examined  upon  the  appeal  of  such  judgment  crcnlitor. 
(Dayton  v.  McAllister,  192.) 

3.  Foreclosure — Annuity  of  Wife  Charged  Upon  Husrand's  Land 
— Purchase  by  Subsequent  Mortgagee — Future  Installments — 
Second  Action. — A  wife  who  has  foreclosed  a  lien  for  installments 
due  upon  a  life  annuity  charged  upon  her  husband's  land  by  an 
agreement  of  separation,  and  has  purchased  part  of  the  land  in  sat- 
isfaction thereof,  under  a  decree  which  allowed  a  subsequent  mor& 
gagee  to  sell  the  land  subject  to  the  \\ife's  Hen,  but  which  did  not 
provide  for  future  installments,  or  for  sales  upon  motion,  may 
maintain  a  second  action  against  such  mortgagee,  who  purchases  the 
land  subject  to  her  lien,  to  sell  other  portions  thereof  for  further 
installments  which  have  b€Kx>me  due  upon  the  annuity.  ( IfigginM  v. 
San  DiojTo  Rav.  Bank,  184.) 
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4-  Pbactice  Upok  Fobsglosure  fob  Pabt  or  Debt— Judicial  Asceb- 
TAiKiCEKT  OF  FuTUBE  Debt. — Upon  foreclosure  of  a  lien  for  part  of 
a  debt  which  has  fallen  due,  if  the  decree  judicially  ascertains  and 
adjudicates  the  amounts  of  the  debt  yet  to  fall  due,  and  makes  pro- 
vision for  applying  to  the  court  upon  motion  for  sale  of  more  of  the 
premises  charged  with  the  lien  to  satisfy  the  same,  the  proper  prac- 
tice is  to  file  a  motion  in  the  cause  reciting  the  proceedings  and 
alleging  that  other  installments  of  the  debt  have  become  due,  and 
asking  for  a  sale  of  the  property.  But  when  there  is  no  such  judi- 
cial ascertainment  or  provision  in  the  decree,  such  motion  is  not 
proper,  and  a  second  action  should  be  brought  to  sell  other  portions 
of  the  land  for  a  portion  of  the  debt  which  has  subsequently  become 
due.     (Id.) 

5.  FOBECLOSUBB     OF    MoBTGAOE— OOIVVKTAKGB    IlTTEZn>ED     TO     SCOUBB 

Note — Sufficiency  of  C!ohflaint. — A  complaint  alleging  that  the 
defendants  jointly  executed  to  plaintiff  a  note  for  a  specified  sum, 
which  is  unpaid,  and  thereafter,  as  security  for  the  payment  of  the 
same  defendants,  conveyed  to  plaintiff  by  deeds  of  grant  certain 
described  real  estate,  and  "that  said  conveyance  of  said  real  estate 
by  defendants  to  plaintiff  is  and  was  intended  by  both  plaintiff  and 
defendant  to  secure  the  payment  of  said  promissory  note,"  states  a 
cause  of  action  for  the  foreclosure  of  the  deeds  given  by  way  of 
mortgage.     (County  Bank  of  San  Luis  Obispo  v.  Goldtree,  160.) 

6.  Attorney's  Fee  Stipulated  in  Note— Lien  Upon  Land — Admis- 
sion OP  Avebment. — Where  the  note  alleged  to  be  secured  by  the 
deeds  of  grant  was  set  out  in  the  complaint,  and  contained  a  pro- 
vision for  the  allowance  of  attorneys'  fees  in  cise  of  suit,  the  alle- 
gation of  the  complaint  that  the  conveyance  was  'intended  to  secure 
the  payment  of  said  promissory  note,"  includes  the  contract  to  pay 
the  attorneys'  fees,  as  well  as  the  principal  and  interest  of  the  note; 
and  where  such  allegation  was  admitted  at  the  trial,  it  was  proper 
not  only  to  give  judgment  for  the  attorneys'  fees,  .but  also  to  make 
them  a  lien  upon  the  mortgaged  premises.     ( Id. ) 

7.  Decree  of  Fobbclosube — Saue  in  Sepabate  Pabcels. — ^Where  the 
decree  of  foreclosure,  in  directing  the  sale  of  the  mortgaged  prop- 
erty, substantially  followed  the  provisions  of  section  726  of  the  Code 
of  Civil  Procedure,  and  was  in  proper  form  under  that  section,  if 
no  defendant  presented  any  equity  to  the  court  that  he  desired  to 
have  protected  in  the  decree,  no  defendant  can  complain  of  its  form. 
If  the  defendants  desired  to  have  the  property  sold  in  separate  par- 
cels, they  should  have  proceeded  to  that  end  in  accordance  with  sec- 
tion 694  of  that  code,  by  direction  given  at  the  sale,  and  cannot  ob- 
ject upon  appeal  that  the  decree  did  not  provide  therefor.     (Id.) 
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8.  DEncncNCT  JuDOHXKT.—Under  section  726  of  the  Code  of  Civil 
Procedure,  which  is  constitutional  and  valid,  the  court  was  war- 
ranted in  providing  in  the  decree  for  the  foreclosure  of  the  deeds 
given  by  way  of  mortgage,  for  the  entry  of  a  deficiency  judgment 
for  any  residue  of  the  note  left  unpaid  after  the  sale  of  the  mort- 
gaged premises.     (Id.) 

9.  Foreclosure  or  Mortqaqe — ^Pleaoiro — ^Konpatmsnt  of  Note  Ix- 
DORSED  Before  Maturity — Support  of  Judgment. — In  an  action  to 
foreclose  a  mortgage  by  the  indorsee  of  a  note  which  was  payable 
"on  or  before  two  years  after  date/*  with  interest  payable  semi-an- 
nually, etc,  where  the  complaint  shows  an  indorsement  and  deliv- 
ery by  the  payee  to  the  plaintiff  less  than  thirty  days  after  the  date 
of  the  note  and  continuous  ownership  of  the  note  and  mortgage  by 
plaintiff  thereafter,  and  alleges  payment  of  the  interest  for  one  year, 
and  that  the  principal  and  interest  thereafter  accruing  according  to 
the  terms  of  the  note  "still  remains  due  and  unpaid  from  the  defend- 
ant [mortgagor]  to  this  plaintiff,"  is  sufficient  to  support  a  judg- 
ment for  the  plaintiff  against  the  mortgagor.   (Schwind  v.  Hall,  40.) 

10.  Dbmubbkb  for  Uncertaintt— Habmusb  RuLmo — ^Failure  to 
Plead  Patment. — ^Where  the  mortgagor  answered  the  complaint, 
but  failed  to  plead  payment  as  a  defense,  the  overruling  of  a  de- 
murrer interposed  by  him  to  the  complaint  for  uncertainty  as  to 
the  allegation  of  nonpa^^ient,  in  not  alleging  that  the  note  was  not 
paid  by  him  to  the  payee  before  the  indorsement  to  the  plaintiff, 
nor  by  the  payee  as  indorser,  if  erroneous,  is  harmless,  and  cannot 
prejudice  any  substantial  right  of  the  mortgagor.     ( Id. ) 

11.  POBBBSSKOn    OF    NOTB   PrIHA    FaCHS    EvXDSNCB   of   NONPATICENT. — 

The  possession  of  the  note  by  the  payee,  and  by  the  plaintiff  from 
the  date  of  the  indorsement,  is  prima  facie  evidence  that  it  was  not 
paid  to  either  of  them.     (Id.) 

12.  Assumpsit — Monet  Paid  fob  Use  of  Mortqagob — ^Foreclosure — 
Proceeds  of  Crops  Retained  bt  Mortoaoeb — ^Mutual  Mistake  o:^ 
Law. — ^Money  arising  from  the  proceeds  of  crops  grown  on  mort- 
gaged premises  by  the  mortgagor,  which  was  received  by  the  mort- 
gagee pending  foreclosure  of  the  mortgage,  and  allowed  to  be  re- 
tained by  him,  without  being  credited  on  the  mortgage,  under  a 
mutual  mistake  of  law  that  the  mortgagee  Avas  entitled  to  the  crops, 
must  be  regarded  as  money  paid  to  the  mortgagee  for  the  use  of  the 
mortgagor,  to  be  paid  to  him  on  demand,  under  an  implied  promise, 
which  may  be  enforced  by  him  or  his  assignee  in  an  action  of 
a99ump9iU     (Gregory  v,  Clabrough's  Exrs.,  476.) 

13.  Implied  Pbomise-^Money  Payable  on  Dbmaud— PtiADnre  and 
Pboof — Fraud  not  in  Issue. — ^It  is  not  necessary,  in  an  action  to 
recover  the  money  so  paid  to  the  use  of  the  plaintiff's  assignor,  to 
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allege  or  prove  the  implied  promise;  but  it  is  sufficient  to  allege 
that  the  money  was  received  by  the  defendant  for  and  on  behalf  of 
plaintiff's  assignor,  to  be  held  by  him  until  demanded  by  said  as- 
signor, and  to  prove  that  it  was  the  money  of  the  assignor  paid  to 
the  defendant  under  a  mutual  mistake  of  law.  In  such  action,  the 
fraud  of  the  defendant  it  not  in  issue.    (Id.) 

14.  £STOPPBL— RB8   AdJXTDIOATA — OOUlfTEBGLAIK   IN   FOBBGLOSXTBE   SUIT 

— Connection  with  Subjsot  of  Action — ^Asbiqnment  of  Claim. — 
A  claim  for  the  recovery  of  money  paid  to  a  mortgagee  under  a  mis- 
take of  both  parties  that  he  was  entitled  to  the  crops  of  which  it 
was  the  proceeds,  which  had  been  assigned  by  the  mortgagor  before 
answer  was  filed  in  the  foreclosure  suit,  Is  not  so  legally  connected 
with  the  subject  of  the  action  as  to  be  barred  by  failure  to  plead  it 
as  a  counterclaim;  but  the  assignment  was  evidence  of  the  election 
of  the  mortgagor  that  the  money  should  be  recovered  in  a  separate 
action,  and  the  assignee's  rights  could  not  be  affected  by  any  coun- 
terclaim or  defense  made  by  the  assignor.     (Id.) 

15.  Ck>UNTBBCLAiM  Unoeb  Expbebs  Agbeeicxnt— Monst  Paid  Under 
Mistake  not  Included. — A  counterclaim  set  up  by  the  mortgagor 
in  the  foreclosure  suit  under  an  express  agreement  of  the  mort- 
gagee to  pay  a  fixed  sum  to  the  mortgagor,  which  included  the  pro- 
ceeds of  the  mortgagor's  crops  and  other  money,  for  a  deed  to  be 
made  by  the  mortgagor,  which  counterclaim  was  found  against  him, 
did  not  include  or  affect  the  right  of  the  mortgagor  or  his  assignee  to 
recover  the  money  paid  to  the  mortgagee  under  mistake.     (Id.) 

16.  FORECLOSUBE   OF  MORTOAOB— PARTIES   DEFENDANT— PlEADINCI — ReS 

Adjudicata— Adverse  Title  not  Involved. — ^Where  the  plaintiffs 
in  the  action  to  quiet  title,  having  a  title  prior,  adverse,  and  para- 
mount to  that  of  the  mortgage,  were  made  parties  defendant  to  the 
foreclosure  thereof,  under  the  usual  allegations  in  the  complaint 
that  the  defendants  other  than  the  mortgagor  claim  some  interest 
in  the  premises,  and  that  such  interest  is  subsequent  and  subordi- 
nate to  that  created  by  the  mortgage,  without  setting  forth  the  par- 
ticulars of  the  defendants'  claim,  or  showing  that  it  was  prior  in 
time  to  the  mortgage,  the  judgment  of  foreclosure  does  not  become 
rea  ad  judicata  as  to  the  prior  adverse  title  of  the  plaintiffs.  (Be- 
ronio  v.  Ventura  County  Lumber  Co.,  232.) 

17.  Objeot  of  Foreclosure  of  Mobtoagb— Titlb  of  Mortgagor  at 
Dais  of  Mobtoage — ^Proper  Parties — ^Dismissal  of  Adverse 
Claimants. — ^The  object  of  a  suit  to  foreclose  a  mortgage  is  to  vest 
in  the  purchaser  at  the  sale  the  same  title  or  estate  which  the  mort- 
gagor had  at  the  date  of  the  mortgage;  and  the  only  proper  or 
necessary  parties  defendant  are  the  mortgagor  and  those  claiming 
under  him  subsequent  to  that  date.    Titles  adverse  to  that  of  the 
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fnort^^a^r,  or  Btiperior  to  the  mortgage,  are  not  proper  subjects  for 
determination ;  and  the  proper  action  of  the  eoort  is  to  diamiM  from 
tho  suit  any  of  the  defendant!  who  appear  to  be  adverae  claimants 
of  audi  title.    (Id.) 

18.     CONCLUSIVElfEBS     OF     JUDQMOrT     AOAIHST     ADYSBSB     ClAIMAVT 

Pleadings. — If  the  complaint  in  foreclosure  sets  forth  the  facts 
upon  which  an  adverse  claimant  made  defendant  bases  his  claim  of 
title,  and  he  allows  issues  to  be  tried  thereon  without  objection,  he 
is  concluded  by  the  judgment;  but  if  it  merely  ayers  that  he  claims 
an  interest,  and  that  such  interest  is  subsequent  and  subordinate  to 
the  mortgage,  it  negatives  any  claim  of  plaintiff  that  it  vms  prior 
thereto  and  presents  a  mere  conclusion  of  law,  and  the  denial  of 
these  averments  does  not  raiHc  an  issue  upon  a  claim  of  title  prior 
and  adverse  to  that  covered  l»y  llie  mortgage,  or  upon  the  validity 
thereof,  and  a  claim  of  such  title  is  not  concluded  by  the  judgment. 
(Id.) 

1 0.  Foreclosure  or  Mortgage — Hostile  Title  not  to  bb  Litioated. — 
In  an  action  to  foreclose  a  mortgage,  a  title  asserted  which  is  para- 
mount and  hostile  to  that  both  of  the  mortgagor  and  mortgagee  can- 
not be  litigated,  but  must  be  asserted  in  a  different  action.  (Mur- 
ray V.  Etchepare,  318.) 

20.  Cbobs-coicplaiitt — Gon^'etancb  Prooubid  bt  Fmaxsd  or  Most- 
gagob — Knowledge  of  Mortgagee — Injuhction. — ^A  cross-com- 
plaint of  a  defendant  in  such  action,  who  was  a  former  owner  of  the 
mortgaged  premises,  averring  that  the  conveyance  made  to  the 
mortgagor  was  procured  by  fraud  and  falsa  representations  on  his 
part,  and  that  these  facta  were  known  to  the  plaintiff  when  the 
mortgage  was  taken,  and  praying  for  an  injuncti<Hi  to  restrain  the 
foreclosure  of  the  mortgage,  asserts  a  paramount  and  hostile  titlo, 
and  should  not  be  permitted  to  be  filed.     ( Id. ) 

21.  Insufficient  Answeb — Judgment  Upon  Pleadings. — ^Where  the 
facts  averred  in  the  cross-complaint  are  also  set  forth  in  the  answer 
of  the  same  defendant,  they  constitute  no  defense  to  the  action  of 
foreclosure,  and  judgment  is  properly  rendered  for  the  plaintiff 
upon  the  pleadings  foreclosing  the  mortgage  for  the  amount  found 
to  be  due.     (Id.) 

22.  Form  and  Emcr  of  Decree  of  Fobeclosubb— Adverse  Title  not 
Affected. — A  decree  of  foreclosure  is  in  better  form  when  it  ex- 
pressly saves  all  paramount  and  hostile  rights  asserted  by  a  de- 
fendant ;  but  the  absence  of  such  form  is  not  material,  as  the  decree, 
no  matter  what  its  terms  may  be,  has  no  effect  whatever  upon  a 
paramount  and  adverse  title  ox  estate.     (Id.) 

23.  Adverse  Equitable  Estates. — ^The  principle  that  adverse  titles 
cannot  be  litigated  in  a  foreclosure  suit,  and  are  not  affected  by  the 
decree  of  foreclosure,  applies  as  well  to  adverse  equitable  estates  as 
to  adverse  legal  estates.     (Id.) 
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See  Building  and  Loan  AsBodation;  EBtates  of  Deceased  Persons, 
1-4;  Homestead;  ReceiTer,  6,  14,  16;  Statute  of  Limitai<»is,  1, 
2;  Taxation,  3;  Writ  of  Assistanee. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Franchise  fob  Elbotug  Light  and  Powebt— Man- 
damus— Pueaoino — ^Demand  and  Rxtubal. — In  an  action  of  man- 
damwi  to  compel  the  board  of  trustees  of  a  town  to  grant  a  fran- 
chise to  the  plaintiff  to  erect  and  maintain  poles  and  wires  along 
the  streets  of  the  town  for  the  purpose  of  conveying  electrioify  for 
power  and  lighting  purposes  to  its  inhabitants,  where  the  complaint 
sets  forth  a  sufficient  petition  presented  to  the  board  for  the  fran- 
chise, which  it  alleges  was  denied,  and  that  the  board  refused  to 
take  further  action  thereon,  the  ayernient  of  demand  and  refusal  is 
sufficient.     (Pereria  v.  Wallace,  397.) 

2.  Special  Demand  ix>r  Sfecifio  Acts  of  Dlty  not  Requibbd. — ^The 
complaint  need  not  allege  a  special  demand  upon  the  board  for 
the  performance  of  specifle  acts  or  stops  required  of  them  in  the 
granting  of  the  franchise.  The  refusal  to  grant  the  franchise  was  a 
refusal  to  take  any  of  the  steps  required  of  them,  and  no  further  de- 
mand was  neoesary.     (Id.) 

3.  Heabing  Upon*  Vkbifibd  Fietition — Failure  to  Answer — Proof — 
Findings  of  GotTHT. — ^In  a  hearing  had  upon  a  verified  petition  for 
a  writ  of  mandate,  where  the  defendant  has  failed  to  answer,  the 
truth  of  all  the  facts  alleged  is  conceded,  and  they  do  not  need  to 
be  otherwise  proved;  and  where  the  court  in  such  case  heard  the 
cause  upon  the  complaint,  and  made  and  filed  findings  in  accordance 
therewith,  the  judgment  entered  thereupon  is  not  contrary  to  law 
or  void,  as  being  a  judgment  by  default.     ( Id. ) 

4.  Pbivilbqes  Granted  to  Rival  Company— Pleading — Waiver  of 
0BJS0TI0N8 — ^Findings — Presumption  of  Evidence— Judgment. — 
Where  the  complaint  showed  that  four  of  the  trustees  were  inter- 
ested in  a  rival  company  engaged  in  furnishing  electricity  for  light 
and  power,  and  that  at  the  meeting  at  which  plaintiff's  petition  was 
rejected  the  route  of  such  rival  company  was  approved,  though  not 
specifically  alleging,  as  it  should,  the  conditions  of  its  franchise,  yet, 
in  the  absence  of  a  special  demurrer,  and  of  objections  to  evidence, 
it  must  be  presumsd  that  a  finding,  in  addition  to  the  facts  alleged, 
that  such  company  did  not  bid  for  its  franchise,  and  that  it  was  not 
sold  to  it,  was  sustained  by  evidence;  and  a  judgment  upon  the 
findings  awarding  a  writ  of  mandate  to  the  trustees  to  grant  the 
same  privileges  which  wera  bestowed  upon  such  company,  is  not  ob- 
jectionable.    (Id.) 

5.  Franchises  Urmb  OoKSTiTimoir— Oonsteuohon— Mandatobt 
AND  Pbobibitobt  Pbovisionb— Aot  fob  Sale  Unconstitutional. — 
In  section  19  of  article  XI  of  the  constitution,  the  word  ''city^  it  to 
be   construed   as   including   "town";   and   the   privileges   therein 
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granted  of  ufting  the  public  streets,  and  of  laying  down  pipes  and 
conduits  therein,  under  the  regulations  and  conditions  provided  for 
in  the  section,  for  the  purpose  of  supplying  the  city  and  its  inhab- 
itants with  illuminating  light,  etc.,  are  mandatory  and  prohlbiiory. 
end  exclude  the  right  of  the  municipality  to  award  such  privilege^ 
to  the  highest  bidder.  The  act  of  1897  (Stats.  1897,  p.  135),  prorid- 
ing  for  the  public  sale  of  such  franchises,  is  unconstituionaL     ( Id. ) 

0.  Duty  of  Municipal  Offickb0 — Impabtiautt  otr  Privileges  UifocB 
Regulations — Peiob  Qeant  or  Franchise. — It  is  the  duty  of  the 
oflieers  of  a  municipality,  subject  to  the  regulations  provided  for 
in  the  constitution,  to  grant  to  any  applicant  a  franchise  for  the 
use  of  its  streets  for  poles  and  wires  for  the  purpose  of  supplying 
the  municipality  and  its  inhabitants  with  electricity  for  the  par- 
poses  of  light  and  power.  A  prior  grant  of  a  similar  franchise  or 
privilege  to  other  persons  or  corporations  is  no  reason  for  not  grant- 
ing it  to  another.     (Id.) 

7.  (General  Regulations  for  Damages  and  Indeicnitt — Judgment 
FOR  Equal  Privileges — Presumption — Estoppel  of  Trustees. — 
Where  it  does  not  appear  that  the  town  tnistees  had  made  any 
''general  regulations  for  damages  and  indemnity  for  damages,"  such 
as  are  referred  to  in  section  19  of  article  XI  of  the  constitution,  but 
it  does  appear  that  they  had  granted  a  privilege  to  another  company 
identieil  with  that  sought  by  and  awarded  to  the  plaintiff,  the 
judgment  awarding  the  same  privilege  necessarily  includes  whatever 
regulations  are  imposed  upon  that  company,  it  must  be  presumed 
that  the  grant  of  equal  privileges  to  the  two  companies  does  not 
exceed  the  powers  or  duties  of  the  trustees ;  and  the  trustees  cannot 
assert  the  contrary  as  against  the  plaintiff.     (Id.) 

See  Irrigation  District;  License;  Reclamation  District;  Sanitary 
District;  Schools;  Street  Assessment;  Streets,  Roads,  and  High- 
ways; Street  Railroad. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  12-4S. 

MUTUAL  BENEFIT  ASSOCIATION.    See  Corporations,  7-10. 

NATIONAL  BANKS.    See  Taxation. 

NEGLIGENCE. 

1.  FiNDiNGSk — Sufficiency  of  EnnENCE — Support  of  Judgment.— -In 
an  action  for  a  personal  injury  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant,  in  order  to  support  a  judgment  for 
the  plaintiff,  it  must  appear  both  that  the  defendant  was  negligent 
and  that  the  plaintiff  was  free  from  negligence,  if  there  is  no  evi- 
dence tending  to  show  that  defendant's  conduct  was  wanton  or  will- 
ful.    But,  in  order  to  suport  a  judgment  for  the  defendant,  it  is 


Negotiable  Instruments.  761 

NEGLIGENCE   (Coutinued). 

sufficient  if  it  appear  either  that  the  plaintiff  was  negligent,  or  that 
the  defendant  was  free  from  negligence,  and  it  is  not  necessary  that 
findings  upon  both  of  these  points  should  be  sustained  by  the  evi- 
dence.    (Wolfskin  y.  Loe  Angeles  Ry.  Co.,  114.) 

2.  Injury  fbom  Frightened  Horses — CoNrLiCTiNo  Evidence. — Where 
the  plaintiff  was  injured  from  being  struck  by  frightened  horses 
driven  by  the  defendant,  and  the  court  found  that  at  the  time 
of  the  injury  the  driver  of  the  team  was  free  from  negligence,  and 
■  that  the  plaintiff  was  then  negligent  in  going  in  front  of  the  horses 
as  they  approached  him,  without  lookirg  or  taking  care  to  avoid 
being  run  against  by  them,  and  the  evidence  was  Rubstantially  con- 
flicting upon  both  points,  the  decision  in  the  trial  court  as  to  the 
weight  of  the  evidence  cannot  be  reviewed  upon  appeal;  and  there 
being  some  evidence  to  justify  the  findings,  the  judgment  for  the 
defendant  cannot  be  disturbed.     (Id.) 

See  Attorney  and  Client;  Master  and  Servant. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  Note — Indorseheitt — Waiver  or  Demand,  Protest, 
AND  Notice — ^Woros  Stamped  on  Note — Joint  and  Several  Con- 
tract— Presumptions. — ^The  words,  "For  value  received,  I  hereby 
waive  demand  and  notice  of  demand,  protest,  and  notice  of  protest 
and  nonpayment,"  when  not  written  over  the  name  of  the  first 
iiulorser  of  a  promissory  note  by  himself,  but  printed  upon  the  back 
of  the  note  with  a  rubber  stamp  before  any  of  the  names  of  a 
number  of  required  accommodation  indorsers  were  written  there- 
upon, are  not  limited  to  the  first  of  such  indorsers,  but  must  be 
deemed  a  part  of  the  note,  and,  notwithstanding  the  use  of  the 
singular  number,  must  be  presumed  to  be  the  joint  and  several  con- 
tract of  all  of  the  indorsers,  who  must  be  presumed  to  have  read  the 
words  and  to  have  adopted  them  as  their  contract;  and  the  bank 
discounting  the  note,  whose  president  had  affixed  the  stamp,  had  a 
right  to  assume,  on  return  of  the  note  thus  signed,  that  each  and 
every  indorser  was  severally  bound  by  the  waiver.  (Farmers'  Ex- 
change Bank  v.  Altura  Gold  Mill  etc.,  263.) 

2.  Evidbncb — ^Intention  of  Indobser  Immaterial. — Evidence  of  the 
intention  of  an  indorser  not  to  waive  presentation  or  notice,  who  is 
found  on  sufficient  proof  to  have  attached  his  signature  under  the 
stamped  waiver,  is  not  admissible,  and,  if  admitted  without  objec- 
tion, is  irrelevant  and  immaterial,  and  cannot  affect  or  change  his 
liability.    (Id.) 

3.  ACTION  Upon  Lost  Note — ^Tender  of  Indemnity  Bond — Offer  m 
Complaint — Filing — Service — Costs.— Where  an  indemnity  bond 
against  a  lost  note  is  not  tendered  before  suit,  but  is  offered  in  the 
complaint  and  filed  with  it,  it  must  be  deemed  tendered  when  the 
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complaint  i»  sen'cd  upon  the  defendant,  and  if  defendant  then  of- 
fers to  pay  or  to  let  judgment  be  taken,  plaint  iff  cannot  reoorer 
costs;  but  if  the  defendant  persists  in  making  defense  to  the  action, 
and  plaintiff  recovers,  he  should  recover  all  costs  thereafter  accru- 
ing.    (Id.) 

4.     UN8VCCE88FrL   DEFENSE — KeCOVEBY  OF  COSTB — iRBITfVIOIKIfT   RlX*- 

ORD  Upon  Appeal. — Where  the  action  upon  the  lost  note  was  unsuc- 
cessfully defended  after  tender  of  an  indemnity  bond  in  the  com- 
plain tiff,  and  tlie  record  upon  appeal  does  not  show  what  costs  had 
accrueu  at  the  time  the  bond  was  filed,  or  when  it  was  tendered,  the 
judgment  for  coats  will  not  be  disturbed  upon  appeal.  (Id.) 
See  Joint  IX^btorn;   Mortgage,  9-11. 

NEW  TRIAL. 

1.  Nemtlt  Discovered  Kvidknie— Extension  of  Time  to  Fiu  Affi- 
davits.— ^Under  section  tl59,  subdivision  1,  of  the  Code  of  Civil  Pro- 
cedure, the  court  ha.s  power  to  extend  the  time  for  filing  alfdavits 
on  motion  for  a  new  trial  to  more  than  thirty  days  beyond  the 
statutory  time.  The  liniitaion  on  the  court's  power  of  extending; 
time  in  other  claHses  of  cawrt  im)M>s»ed  by  section  1054  of  that  code 
has  no  application  to  such  a  ca^e.  (Oberlander  v.  Pixen  4  Co.. 
600.) 

2.  Cumulative  Evidence — Appeal. — Under  section  657  of  the  Cede  of 
Civil  Procedure,  a  new  trial  asked  for  on  the  ground  of  newly  dis- 
covered evidence  should  not  be  refuHed  merely  because  the  evidence 
is  cumulative  in  a  case  where  the  cumulation  is  sufTiciently  strong  to 
render  a  different  renult  probable.  Whether  the  evidence  is  or  is  not 
of  this  character  is  not  a  question  of  law,  but  is  for  the  judgment 
of  the  trial  judge,  whose  discretion  will  not  be  interfered  with  on 
appeal,  except  in  cases  of  manifest  abuse.  This  rule  obtains  on  ap- 
peal, whether  the  motion  for  a  new  trial  is  granted  or  denied  by  the 
trial  court.    (Id.) 

3.  Diuobnce  in  Discovery. — ^The  question  whether  the  newly  discov- 
ered evidence  could  with  reasonable  diligence  have  been  discovered 
and  produced  at  the  trial  is  for  the  trial  judge,  and  his  determina- 
tion will  be  regarded  as  conclusive  on  appeal  unless  it  appears  that 
his  discretion  has  been  abused.     (Id.) 

4.  Notice  of  Intention— Limitation  of  iime. — ^The  time  for  serving 
and  filing  a  notice  of  intention  to  move  for  a  new  trial  is  not  neces- 
sarily limited  by  the  time  in  which  an  appeal  may  be  taken  from 
the  judgment;  and,  except  in  cases  of  laches  or  waiver,  the  time 
therefor  is  not  limited  otherwise  than  as  is  expressed  in  section  650 
of  the  Code  of  Civil  Procedure.     (Mai lory  v.  See,  356.) 

5.  Written  Notice  of  Decision — Construction  of  Code. — The  notice 
of  decision  required  by  section  650  of  the  Lode  of  Civil  Procedure  is. 
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by  the  terms  of  section  1010  of  the  same  eode,  required  to  be  in 
writing;  and  section  659  is  to  be  construed  as  if  the  terms  therein 
were  "after  written  notice  of  the  decisioa  of  the  court."     (Id.) 

6,  Actual  Noticx  of  Decision— afudatit  of  Opposite  Party — In- 
tent OF  Statute — Running  of  Time. — ^Mere  actual  notice  of  the 
decision  of  the  court,  not  evidenced  by  written  notice,  or  by  facts 
establishing  a  legal  waiver  thereof,  but  proved  merely  by  affidavit 
of  the  opposite  party,  cannot  be  a  substitute  for  the  written  evidence 
of  notice  prescribed  by  the  statute.  The  obvious  intent  of  the 
statute  cannot  be  thus  defeated ;  and  the  time  within  which  to  give 
notice  of  intention  to  move  for  a  new  trial  will  only  run  from  writ- 
ten notice  of  tne  decision,  unless  a  waiver  thereof  is  properly  shown. 
(Id.) 

7.  Waiver  of  Written  Notice  of  Decision — Record  Proof. — The 
statutory  provision  requiring  writen  notice  of  the  decision  of  the 
court  is  solely  for  the  benefit  of  the  moving  party,  and  may  be 
waived  by  him;  but  it  will  only  be  deemed  waived  wlien  the  waiver 
it  evidenced  by  some  act  or  acquiescence  of  the  moving  party  mani- 
fested by  the  record,  files,  or  minutes  of  the  court.  Where  the 
moving  party  has  acted  in  open  court  or  in  the  proceedings  of  the 
cause  as  if  he  had  formal  notice  of  the  decision,  his  acts  constitute 
a  waiver  of  such  formal  notice.     (Id.) 

See  Apeal,  3-5,  7;  Criminal  Law,  37-39,  4S;  Landlord  and  Ten- 
ant, 2. 

NOTICE.    See  Appeal,  18,  19. 

OFFICE  AND  OFFICERS. 

1.  County  Government — Compensation  of  Constables — CnANOE  of 
Township — Construction  or  Statute. — Subdivision  14  of  section 
183  of  the  County  Government  Act,  providing  for  salaries  in  addition 
to  fees  of  constables  in  townships  numbered  1  to  10  in  counties  of 
the  twenty-sixth  class,  it  to  be  construed  at  referring  only  to  a  sub- 
sisting system  of  ten  townships  so  numbered,  and  not  as  applying 
to  any  part  of  a  changed  system  of  sixteen  townships,  notwithstand- 
ing a  portion  of  the  new  townships  may  bear  the  same  number  and 
cover  the  same  territory  as  before.     (Lougher  v.  Soto,  610.) 

2.  Constitutional  Law — Special  Legislation — ^Mandamus. — Such 
provision  for  the  salaries  of  constables  is  special  legislation,  in 
contravention  of  the  constitution,  in  not  providing  for  all  of  the 
townships,  and  officers  of  any  changed  system,  whether  it  be  con- 
strued as  referring  to  those  townships  in  the  changed  system 
bearing  the  same  number  as  before  or  not.  In  either  aspect,  man^ 
damu9  will  not  lie  to  compel  the  payment  of  a  salary  provided 
for  a  numbered  township,  having  the  tame  number  and  covering 
the  same  territory  in  both  systems.     (Id.) 
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3.  OmcB—VACAifCT— CoMPnfSATioif  or  Apfoxntee^Incbkabb 
Allowed  During  Teem. — The  salary  attached  to  a  county  or  mazii- 
cipal  office  at  the  beginning  of  an  official  term  must  continue  with- 
out increase  during  the  entire  term  for  which  the  officer  was  elected, 
notwithstanding  the  creation  of  a  vacancy  in  the  term,  which  is 
filled  by  the  appointment  of  another.      (Storke  ▼.  Goux,  528.) 

4.  Change  in  Salabt  Betobb  Appointment — CoNSTrnrnoNAL  Law. — 

Notwithstanding  the  passage  of  a  new  county  gOTemment  stet 
increaiAng  the  salary  of  a  district  attorney  in  counties  of  the 
same  class,  prior  to  the  appointment  of  a  district  attorney  to  fill 
a  vacancy  caused  by  the  death  of  the  original  incumbent,  but  sub- 
sequent to  the  beginning  of  the  original  term,  the  appointee  is  pre- 
cluded by  section  9  of  article  I  of  the  constitution  from  availing 
himself  of  the  increased  aaUry.     (Id.) 

5.  Mining  Claims — Reoobd  or  Locations  and  Proofs  or  Labor — Per- 
missive Law — Duty  or  Recorder— Action  Upon  Bond  for  Fees. — 
Notwithstanding  the  repeal  of  the  state  mining  law  of  1897,  which 
required  all*  notices  of  location  of  mining  claims  and  proofs  of 
annua]  labor  to  be  recorded  in  the  county  recorder's  office,  the  per- 
missive record  thereof  still  allowed  by  the  amendment  of  1897  to 
section  1159  of  the  Civil  Code  makes  it  the  duty  of  the  county 
recorder,  by  the  terms  of  the  County  Government  Act,  to  record 
them,  and  to  pay  the  fees  received  therefor  into  the  county  treas- 
ury, and,  upon  his  failure  to  do  so,  an  action  will  lie  upon  his  official 
bond  to  recover  the  fees  received  by  him  for  such  record.  (County 
of  Kern  v.  Lee,  361.) 

0.  V^AUDiTY  AND  EFFECT  OF  RECORD  NOT  I NVOLVED.— The  Validity  or 
invalidity  of  the  records  as  evidence  of  title  or  notice  of  claim 
is  not  involved  in  an  action  based  upon  the  duty  of  the  recorder 
to  record  instruments  permitted  by  law  to  be  recorded.  Such 
duty  does  not  depend  upon  the  validity  or  effect  of  the  instrument 
offered  for  record,  or  of  the  record  thereof.     (Id.) 

7.  Action  Involving  Title  to  OrncE — Justice  or  the  Peace — ^Partt 

Nomination — ^Lboalitt  or  Election — Insufficient  Complaint.— 
A  complaint  setting  forth  that  at  a  former  election  plaintiff  was 
elected  justice  of  the  peace  of  a  specified  township,  and  had  qualified 
and  acted  as  such  continuously  until  the  commencement  of  the  ac- 
tion, and  that  at  the  last  election  defendant's  name  was  placed 
upon  the  ballot  as  having  been  nominated  by  a  Republican  conven- 
tion, when  he  had  not  been  so  Tioininated,  and  that  his  election 
was  illegal,  but  that  he  had  received  the  certificate  of  election,  and 
would  exercise  the  functions  of  the  afJiffl  unless  reatrainedt  and 
praying  for  an  injunction  to  restrain  fraui  ^o  doing,  does  not  atstt 
a  cause  of  action.     (Powers  t.  Hitch  cock,  326.) 

8.  Quo  Warranto — Intrusion  into  Pubuc  Office  not  SHOwn.^Ths 

complaint  showing  that  the  plaintiff  m  in  the  pxerdse  of  the  of- 
fice, and  not  alleging  or  suggenting  that  the  defendant  has  usui^ 
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or  intruded  into  the  oiBce,  does  not  rtatie  a  eauie  of  ftetion  in 
quo  ioarranto,     (Id.) 

9.  Contest  of  Election — Statutory  Gbowd  not  Shown. — ^The  com- 
plaint showing  that  defendant  wrongfully  procured  his  nomina- 
tion, or  had  his  name  illegally  placed  Upon  the  tickets,  does  not 
show  a  statutory  ground  for  contesting  the  election.     (Id.) 

10.  Nomination  by  Electors  not  Neoativkd — ^Presumption — Per- 
formance OF  Official  Dutt. — ^The  complaint  not  expressly  nega- 
tiving the  nomination  of  the  defendant  hy  petition  or  certificate  con- 
taining the  signature  of  a  sufficient  number  of  electors,  and  expressly 
showing  that  the  clerk  received  the  name  of  the  defendant  upon 
the  ballots,  and  that  a  certificate  of  election  had  been  issued  to 
him,  it  must  be  presumed  that  official  duty  was  regularly  per- 
formed, and  that  the  defendant  was  nominated  and  elected,  and 
duly  received  the  certificate  of  election.     (Id.) 

11.  Action  Upon  Official  Bond — Delivery  of  Reoorder's  Fee-book 
TO  Auditor — Consolidated  Office — Support  of  Findings  and 
Judgment. — In  an  action  by  a  county  upon  the  official  bond  of  the 
county  recorder  to  recover  damages  for  his  alleged  failure  to  de- 
liver his  fee-book  to  the  county  auditor  at  the  expiration  of  his 
term,  findings  made  upon  sufficient  evidence  that  the  offices  of 
county  auditor  were  consolidated,  and  that  the  fee-book  was  in  its 
proper  place  among  the  auditor's  books  when  the  office  was  delivered 
to  his  successor,  sustain  a  judgment  for  the  defendants,  and  it  is 
immaterial  whether  or  not  findings  as  to  the  value  of  the  book  and 
the  amount  of  damage  from  its  loss  are  or  are  not  supported  by  the 
evidence.     (County  of  Sonoma  y.  Hall,  659.) 

)2.  Evidence — Rebuttal — Copying  Done  by  Clerk — Order  Striking 
Out — Presumption. — Evidence  offered  in  rebuttal  that  copying 
was  done  in  the  office  by  a  clerk  at  the  dictation  of  the  recorder, 
which  was  not  properly  in  rebuttal,  and  which  did  not  show  that 
the  copying  was  from  the  fee-book  in  question,  was  properly 
stricken  out  by  the  court.  It  cannot  be  presumed  that  the  book 
dictated  from  was  such  fee-book,  nor  that  the  witness  was  making 
a  false  and  pretended  copy  thereof,  nor  that  the  testimony  was 
admissible  for  any  purpose  not  shown  by  the  record.     (Id.) 

13.  Cross-examination  of  Defendant — Proper  Practice — Harmless 
Rulings. — Where  the  defendant  had  testified  in  chief  that  he  had 
left  the  fee-book  in  question  in  the  usual  place  in  the  office,  it 
would  be  proper  practice  to  allow  questions  to  be  asked  on  cross- 
examination  as  to  whether  or  not  ne  kept  two  sets  of  fee-books, 
and  whether  he  had  not,  with  the  assistance  of  a  copyist,  made  a 
duplicate  of  the  fee-book  in  question;  but  where  the  witness  testi- 
fied in  other  parts  of  his  cross-examination  that  he  never  had  but 
one  fee-book,  and  never  kept  two  sets  of  fee-books,  and  no  ques- 
tions were  addressed  to  showing  that  he  left  a  duplicate  or  a  false 
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oopj  in  the  office,  a  ruling  against  the  questions  asked  is  not  of 
sufficient  importance  to  justify  a  reversal  of  the  judgment     (Id.) 

ORDINANCE.    See  LiceBM. 

PARENT  AND  CHILD.    See  Divorce,  8-5. 

PARTIES.     See  Injunction,  6;  Irrigation  District,  2,  4-7;  Joint  Debt- 
ors, 4;  Mortgage,  16;  Receiver,  10. 

PARTNERSHIP. 

1.  Action  on  Bond  or  Consignee — Pleadiitg — Continuance  of  Pabt- 
NRRsiiip. — In  an  action  by  members  of  a  partnership  against  the 
sureties  on  the  bond  of  a  consignee,  a  complaint  which  averred 
that  "during  all  the  times  hereinafter  mentioned,  they  were  co- 
partners doing  business  under  the  firm  name  and  style"  designated, 
and  that  "ever  since**  a  day  specified  the  consignee  named  "failed  and 
refused  to  account  for  any  portion  of  said  balance"  specified  which 
**ia  yet  due  and  unpaid,*'  may  be  fairly  said  to  show  a  continuance 
of  partnership  from  the  first  time  mentioned  in  the  complaint  to 
the  commencement  of  the  action.      (Braun  v.  WooUacott,  107.) 

2.  Expiration  of  Tkrm — New  Firm — Winding  up  Former  Business 
— Collection  of  Accounts. — Notwithstanding  the  expiration  of 
the  term  of  the  original  partnership,  and  the  purchase  of  the  in- 
terest of  one  of  the  members,  and  the  formation  of  a  new  partner- 
ship by  other  members,  it  being  agreed  that  certain  accounts  not 
assumed  by  the  new  partnership,  including  the  account  in  suit, 
should  belong,  when  collected  to  the  former  partnership,  it  was 
competent  for  the  partners  to  treat  the  former  partnership  as 
continuirg  for  the  purpose  of  winding  up  its  business  and  collect- 
ing the  account  in  suit.     (Id.) 

3.  Bond  Given  to  Partnership — Action  it?  Firm  Name  Afteb  Dis- 
solution.— Where  the  bond  sued  upon  shows  upon  its  face  that  it 
was  given  to  the  partnership  bringing  the  action,  the  action  may 
be  brought  thereon  by  the  partners  in  the  copartnership  name, 
notwithstanding  the  previous  dissolution  of  the  partnership  by 
the  expiration  of  the  term  limited  therefor.     (Id.) 

4.  Continuing  Powers  of  Partners  After  Dissolution. — ^The  powers 
of  the  partners  with  respect  to  rights  created  pending  the  part^ 
nership  remain  after  dissolution.     (Id.) 

5.  Agreement  of  Partnership  to  Consign  Merchandise — Construc- 

tion of  Bond  of  Consignee. — Where  the  partnership  made  an 
agreement  for  a  term  of  one  year  to  consign  a  stock  of  merchnndi^ 
and  such  other  goods  as  the  parties  might  after  its  date  agrep 
upon,  to  be  handled  by  the  consignee  on  consignment  onlj^,  etc.,  a 
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contemporaneous  bond  given  by  the  consignee  to  tbe  partnership 
for  the  faithful  discharge  of  all  his  duties  as  consignee,  and  to 
account  for  all  money,  and  all  property,  goods,  and  chattels  and 
other  things  which  might  come  into  his  possession  or  under  his 
control  as  such  consignee,  within  a  limit  of  two  thousand  dollars, 
is  to  be  construed  as  applying  to  all  goods  consigned  and  accepted 
on  consignment  during  the  life  of  the  contract,  and  as  standing 
for  the  faithful  performance  of  all  the  covenants  of  the  consignee, 
not  exceeding  the  limit  of  two  thousand  dollars.     (Id.) 

(3.  Parol  Evidencb — ^Explanation  of  Unambiguous  Contbac^ — The 
contract  and  bond  being  unambiguous  in  'their  terms,  parol  evi- 
dence is  inadmissible  to  show  the  meaning  of  the  phrase  "stock  of 
merchandise"  used  in  the  contract,  and  that  the  contract  and  bond 
were  understood  by  the  parties  to  be  limited  to  the  first  ''stock 
of  merchandise*'  furnished  to  the  consignee  to  enable  him  to  open 
up  business,  and  to  mean  that  no  more  merchandise  than  two 
thousand  dollars  in  value  was  to  be  furnished  to  hinL     (Id.) 

7.  Pleading — Incompetent  Defense — Pbopeb  Exclusion  of  Evi- 
dence— CONVEBSATIONS  PBIOB  TO  WRITTEN  CONTBACT. — The  fact  that 

the  answer  alleged  as  matter  of  defense  facts  which  were  irrelevant, 
immaterial,  and  incompetent,  in  regard  to  the  construction  of  the 
contract  and  bond,  and  as  to  what  they  were  intended  to  cover, 
cannot  justify  parol  evidence  to  show  conversations  between  the 
parties  prior  to  the  execution  of  the  written  contracts,  for  the 
purpose  of  interpreting  them  contrary  to  their  unambiguouB  mean- 
ing.    (Id.) 

8.  Liability  of  Sureties  of  Ck)NSiQNEE — Handling  of  Goods  by 
Partnership. — The  goods  having  been  consigned  to  the  consignee 
personally  in  pursuance  of  the  contract,  the  sureties  on  his  bond 
are  liable  for  his  failure  to  account  therefor  within  the  limit  of 
two  thousand  dollars,  and  it  is  immaterial  that  the  goods  were  in 
fact  handled  by  a  partnership  of  which  he  was  a  member.     (Id.) 

0.  Purchase  and  Sale  of  Land — ^Dissolution  and  Accounting — 
Land  in  Name  of  One  Pabtner — Encumbbances — Sale — Reuef. 
— In  an  action  to  dissolve  a  partnership  for  the  purchase  and  sale  of 
real  estate,  and  for  an  accounting  and  settlement  thereof,  real  es- 
tate shown  to  belong  to  the  partnership  should  be  treated  as  per- 
sonal property,  and  sold  to  pay  debts,  and  the  residue  distributed; 
and  it  is  improper  for  the  court  to  decree  that  the  plaintiff  re- 
cover from  the  other  partner  and  from  codefendants  an  undivided 
half  of  real  property  which  stood  in  tlie  other  partner's  name,  and 
was  encumbered  or  conveyed  while  in  his  name  for  the  payment 
of  partnership  and  private  debts.     (Moran  v.  Mclnemey,  29.) 
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10.  R10HT8  or  Pabtxers — Distbdution  Subject  to  Locks — CoiracaiT 
KEQUIRED.—Eaeh  partner  U  entitled  to  have  the  interesta  of  tbe 
partners  severed  upon  a  diMOlution  and  acoounting;  and  nnles 
the  partners  consent  to  distribution  of  partnership  real  property 
subject  to  liens  to  secure  partnership  debts  and  the  individual 
debts  of  the  partners,  such  a  decree  should  not  be  entered.       (Id.) 

11.  PowEB  orCorBTASTO  LiCNS. — The  court  has  no  power  to  deelare 
that  certain  debts,  and  especially  costs,  shall  constitute  liens  or 
the  partnership  real  estate,  nor  to  create  a  lien  upon  the  partnership 
property  or  the  portions  thereof  assigned  to  the  parties;  but,  if 
costs  or  indebtedness  are  properly  payable  out  of  the  partnership 
assets,  the  court  should  order  them  paid  out  of  the  proceeds  of  a 
sale  of  such   assets.     (Id.) 

12.  Answeb  or  Cbeditob  or  Defendant  Pabtnkb — AmBMAnvK  Re- 
lief— Absence  or  Sebvicb — Unai'thobized  Jitmsmkht. — An  an- 
swer of  an  individual  creditor  of  the  defendant  partner  which 
claimed  the  affirmative  relief  of  payment  out  of  his  interest  in  the 
partnership  real  estate,  if  not  served  upon  such  partner,  nor  an- 
swered by  him  as  a  cross- com  plaint,  cannot  support  a  judjnn*^'nt 
against  him  in  favor  of  such  creditor  for  the  affirmative  relief 
demanded.     (Id.) 

13.  Execution  Sale  of  Defendant's  Intkbebt — Intebestb  not  De- 
fined— Impbopeb  Decbee. — An  execution  sale  of  the  defendant 
partner's  interest  in  specified  real  estate  of  the  partnership  which 
stood  in  his  name  will  not  justify  a  decree  which  docs  not  define 
the  interest  of  the  defendant  partner  or  of  the  purchaser  in  such 
real  estate,  and  does  not  award  a  liquidation  of  the  partnership 
debts,  and  a  sale  and  distribution  of  the  partnership  assets  in  de- 
finite amounts  and  proportions  to  specified  persons,  and  which 
improperly  awards  a  recovery  by  the  plaintiff  against  all  of  the 
defendants  of  an  undivided  half  of  such  specified  real  estate.  (Id.) 

14.  Judgment  in  Favob  of  Mobtgaqee — Findings. — A    judgment    in 

favor  of  a  mortgagee  of  part  of  the  partnersliip  property,  which 
is  not  supported  by  the  findings,  is  erroneous.     (Id.) 
See  Sale,  6. 

PLACE  OF  TRIAL. 

L  Venue  of  Action — ^Di\t:bsidn  of  Wateb — Ditch  in  Two  Counties 
— INJUBY  TO  Real  Pbopebty — Injunction. — The  right  of  the  owner 
of  a  ditch  situated  in  two  counties  to  have  water  flow  therein  is 
coextensive  with  its  right  to  the  ditch;  and  a  diversion  of  water 
therefrom  in  one  of  the  counties  is  an  injury  to  the  real  proj)erty 
of  the  owner  in  the  other  county.  An  action  to  enjoin  such  diver- 
sion is  properly  brought  in  either  county.  (Last  Chance  Water 
Ditch  Co.  v.  Kniigrant  Ditch  Co.,  277.) 

2.  Chance  of  Place  of  Tbial — Place  of  Business  of  Cobporation 
Defendant — Diversion  in   Anotheu  County. — The  fact  that  the 
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defendant  in  an  action  to  enjoin  the  diversion  of  water  from  a 
ditch  situated  partly  within  the  county  of  the  venue  is  a  corporation 
having  its  principal  place  of  business  in  another  county,  in  which 
the  ditch  is  also  situated,  and  that  it  diverted  and  used  the  water  . 
in  that  county,  cannot  entitle  the  defendant  to  a  change  of  the 
place  of  trial  of  the  action  to  that  county.     (Id.) 


PLEADING. 

1.  Quieting  Title — Annulment  op  Sheriff's  Deed — Mobtgaoe  Sub- 
sequent TO  Conveyance — Single  Cause  of  Action — Demubbsr 
FOB  Misjoinder. — A  complaint  seeking  to  quiet  plaintiff's  title,  and 
also  to  annul  a  sheriff's  deed  to  the  defendant  under  foreclosure  of 
a  mortgage  made  subsequently  to  the  record  of  «  conveyance  by  the 
mortgagor  under  which  plaintiff  claims  title,  states  only  a  single 
cause  of  action  for  the  enforcement  of  plaintiff's  right  to  the 
premises  in  question  against  the  unlawful  claim  of  the  defendant 
thereto,  and  is  not  subject  to  a  demurrer  for  misjoinder  of  causes 
of  action.     (Beronio  v.  Ventura  County  Lumber  Co.,  232.) 

2.  Plural  Remedies  fob  Single  Right. — A  plaintiff  may  frequently 
be  entitled  to  several  remedies  of  different  kinds  for  the  enforce- 
ment of  a  single  right  of  action.     (Id.) 

3.  Order  Upon  Demurreb — Limited  Ruling — ^Review  Upon  Appeal. — 

The  court  cannot  limit  its  order  upon  demurrer  by  sustaining  it  in 
part  and  overruling  it  in  part,  so  as  to  deprive  the  demurrants  of 
the  benefit  of  any  of  the  grounds  assigned;  and  upon  appeal  by 
the  plaintiff  from  a  judgment  rendered  upon  demurrer  to  the 
complaint,  which  was  sustained  as  to  the  general  demurrer,  and 
overruled  in  other  respects,  the  ruling  made  will  be  considered  as 
an  entirety,  and  the  judgment  must  be  affirmed  if  the  demurrer  is 
well  taken  upon  any  of  tne  grounds  assigned,  regardless  of  the  rea* 
sons  assigned  by  the  court  below  for  its  order.  (Sechrist  v. 
Rialto  Irr.  Dist.,  640.) 

4.  Amendment  of  Complaint  at  Trial — Changes  Made  in  Original 

Complaint — Consent  of  Counsel. — Where  the  complaint  was  al- 
lowed to  be  amended  at  the  trial,  which  was  made  by  oral  consent 
of  the  defendant's  counsel  in  presence  of  the  court  by  changing  a 
figure  in  the  original  complaint,  so  as  to  increase  the  amount  of 
money  sued  for  in  one  count  of  the  complaint,  and  amending  the 
prayer  accordingly,  it  being  agreed  that  the  answer  should  stand 
as  the  answer  to  the  complaint  as  amended,  the  defendant  is  bound 
by  such  consent,  and  cannot  afterward  object  to  the  regularity  of 
the  amendment.     (Coonan  v.  Loewenthal,  197.) 

5.  Repbesentation  of  Client  by  Attobney — ^Wobds  and  Actions  in 

Presence  of  Court. — ^Where  a  party  appears  by  attorney,  the  at- 
CXXIX.  Cal.— 49 
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torney  han  the  control  and  management  of  the  cause,  and  his 
words  and  actions  in  the  presence  of  the  court  concerning  the  trial 
of  the  cause  are  the  same  as  though  said  and  done  by  the  party 
himself.     (Id.) 

0.  Code  Rulb  as  to  Stipulation — Obal  Consent  to  Act  Pdwouced 
— Fraud  not  Permitted. — Where  oral  consent  in  the  presence  of 
the  court  has  been  given  by  the  counwl  of  one  party  to  an  act  fully 
|)erformed  by  opposing  counsel,  the  power  given  to  the  attorney  to 
bind  his  client  by  stipulation  made  under  section  283  of  the  Code 
of  Civil  Procedure  cannot  be  invoked  as  intended  to  work  a  fmud 
ujwn  the  opposite  party.     (Id.) 

7.  Motion    to    Correct    Record    Pending    Appeal — Rescission    op 

Amendment. — A  motion  made  by  a  Hul>8tituted  attorney  of  the  de- 
fendant pending  his  appeal,  to  corre(*t  the  record  by  striking  out 
from  the  complaint  the  words  and  fiji^res  allowed  to  be  inserted 
therein  at  the  trial  by  consent  of  defendant's  former  attorney  given 
in  open  court,  is  in  effect  to  rescind  the  former  action  of  the  court 
in  allowing  the  amendment,  to  the  prejudice  of  the  plaintiff,  with- 
out fault  on  his  part  being  shown,  and  is  properly  denied.     (Id.) 

8.  Negative  Allegation — Nonpayment  or  Debt — Bl^rden  of  Proof — 

Support  of  Finding. — Negative  allegations  in  a  pleading  need  not 
be  proved,  unless  they  constitute  an  cHsential  part  of  the  original 
substantive  cause  of  action.  The  allegation  of  nonpayment  of  a 
debt  sued  upon,  though  necessary  to  make  the  complaint  perfect, 
need  not  be  proved ;  but  the  burden  of  proof  of  payment  is  upon  the 
defendant.  Where  the  debt  sued  upon  is  proved  within  the  statute 
of  limitations,  in  the  absence  of  proof  of  payment,  a  finding  of  the 
nonpayment  alleged  is  sufficiently  sustained.  (Melons  v.  Ruffino, 
514.) 

0.  A\'Erm£Nt  of  Damage  Unnecessary. — In  an  action  to  enjoin  the 
diversion  of  water  from  plaintiff's  ditch,  it  is  not  necessary  to 
aver  that  plaintiff  has  already  sustained  any  damage,  nor  to  state 
the  amount  thereof.  (I^st  Chance  Water  Ditch  Co.  v.  Emigrant 
Ditch  Co.,  277.) 

Bee  Bona  Fide  Purchaser,  1;  Contract,  8,  12;  Corporations,  2-1; 
Divorce,  1;  Findings,  1,  4;  Guardian  and  Ward,  5;  Injunction, 
4,  5,  13;  Insolvency,  3,  4;  Irrigation  District,  1,  2;  Malicious 
Prosecution,  2,  3;  Mortgage,  5,  6,  9,  13,  15,  16;  Municipal 
Corporations,  Ij  Partnership,  1,  7;  Receiver,  8,  11;  Taxation, 
8. 

POLICE  POWER.    See  SaniUry  District 

PRACTICE. 

1.  Setting  Aside  Judgment  bt  Default — ^Nokreceipt  of  Notiob  or 
Overruling  of  Demurrer. — Where  a  firm  of  attorneys  had  ap- 
peared  for   the   defendant  and   demurred   to    the   complaint,   and 
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notice  of  the  overruling  of  the  demurrer  had  been  mailed  to  one 
of  the  members  of  the  firm,  if  such  member  makes  an  uncontradicted 
affidavit  that  neither  he  nor  the  firm  received  the  notice  alleged  to 
have  been  mailed  to  him,  and  that  neither  he  nor  the  firm  knew 
that  the  court  had  passed  upon  the  demurrer  until  one  week  before 
notice  was  given  of  a  motion  to  set  aside  a  judgment  by  default 
taken  against  the  defendant,  the  motion  to  set  it  aside  and  should 
be   granted.     (Clark  v.   Oyharzabal,   328.) 

2.  Setting  Aside  Judomsnt—Failube  to  Attend  Tbiai^— Mistake  and 
Excusable  Neglect — ^Abuse  of  Discretion — ^Revebsal  Upon  Ap- 
peal.— Where  it  is  made  to  appear  that  the  failure  of  the  defendant 
to  be  represented  at  the  trial  was  owing  to  the  mistake  and  excusable 
neglect  of  his  attorneys,  who  were  misled  as  the  result  of  reasonable 
inquiries,  the  exercise  of  the  discretion  of  the  court  requires  it  to  set 
aside  the  judgment  for  the  plaintiff;  and  its  action  in  refusing  to  do 
so  is  an  abuse  of  discretion,  and  will  be  reversed  upon  appeal.  (Melde 
V.  Reynolds,  308.) 

3.  Constbuction  ot  Code— Rehedial  Pbovision. — Section  473  of  the 
Code  of  Civil  Procedure,  which  provides  that  "the  court  may,  ill  its 
discretion,  after  notice  to  the  adverse  party,  upon  such  terms  as 
may  be  just,  relieve  a  party  or  his  legal  representative  from  a  judg- 
ment, order,  or  other  proceedings  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,"  is  remedial,  and 
is  to  be  liberally  construed,  imder  section  4  of  the  same  code,  with  a 
view  to  effect  its  objects  and  promote  justice.  It  is  best  observed 
by  disposing  of  causes  on  their  substantial  merits,  rather  than  with 
strict  regard  to  technical  rules  of  procedure.     (Id.) 

4.  Exebcise  of  Discbetion  of  Coubt. — The  discretion  of  the  court, 
under  section  473  of  the  Code  of  Civil  Procedure,  ought  always  to 
be  exercised  in  conformity  with  the  spirit  of  the  law,  and  so  as  to 
subserve,  rather  than  impede  or  defeat,  the  ends  of  justice,  regarding 
mere  technicalities  as  obstacles  to  be  avoided,  rather  than  as  prin- 
ciples to  be  made  effective  in  derogation  of  substantial  right.     (Id.) 

5.  Rights  of  Plaintiff — Compensation  fob  Damage. — ^The  plaintiff, 
though  not  in  any  respect  chargeable  with  the  failure  of  the  defend- 
ant to  be  represented  at  the  trial,  and  though  his  attorneys  made  all 
reasonable  efforts  to  secure  the  representation  of  the  defendant  be- 
fore proceding  with  the  trial,  cannot  claim  the  right  to  enforce  the 
judgment  rendered  in  his  favor  through  the  mistake  and  excusable 
neglect  of  the  defendant ;  but  he  has  the  right  to  be  compensated  for 
the  damage  actually  sustained  by  him  at  the  hands  of  the  defend- 
ant.    (Id.) 

6.  Affidavtt  of  Mebits  by  Attobnet— Vebified  Answeb — Waiveb  of 
Objection. — The  fact  that  an  aiflidavit  of  merits  was  made  by  de- 
fendant's attorney  in  the  excusable  absence  of  the  defendant  frofn 
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the  HUt«  in  not  f^round  for  sustaining  an  order  refiu^iiig  to 
the  judgment,  where  it  a])pears  that  tlie  verified  answer  of  tlie  de- 
fendant contradiftin;;  all  tlie  avernientH  of  the  complaint  was  on  file 
before  the  trial,  and  wliere  it  does  not  appear  that  any  objoetioB 
upon  that  ground  wum  niJide  in  the  court  below,  and  the  motioB  irms 
not  denied  ufMrn  that  ground.     (Id.) 

7.  Pebsonal  Afkidavit  ok  M emits  xot  Ji-HiSDicTioNAL. — An  aflSda'vit 
of  meritM  by  the  defendant  liimself  in  person  is  not  a  jarisdictionnl 
requisite  for  granting  relief  under  Hection  473  of  the  Code  of  Civil 
Procedure,  and  may  be  dinpensed  with,  if  the  court  is  otherwise  sat- 
isfied that  the  application  is  merit oriouH,  and  is  made  in  good  faith, 
and  not  for  delay.  The  vei  itVd  answer  of  the  defendant  on  file  may 
be  considered  by  the  court  in  d(>ter mining  the  question  of  merits  and 
good  faith,  as  well  an  the  nflidavit  of  his  attorney.     (Id.) 

8.  FuRTiiEB  Affidavit — OiutxTioN  of  pLAirfTiFP — CoNXimjAWCE  of 
Hearing. — If  the  court  deems  a  further  affidavit  necessary,  or  the 
plaintiflT  should  object  to  the  application  for  want  of  a  personal 
affidavit  of  meritM  by  the  defendant,  it  should  continue  the  hearing  a 
sufficient  time  to  enable  it  to  be  procured.     (Id.) 

9.  Dismissal  of  Action — Want  of  Prosecution — ^Discretion. — Where 
an  action  to  set  aside  a  ju  Ij^mont  and  to  obtain  a  new  trial  was  com- 
menced in  1890,  and  a  demurrer  was  sustained  to  the  complaint  in 
1894,  and  no  proctHHling  wn.s  had  thereafter  by  the  plaintiff  until 
1897,  when  an  amended  comi)l.iint  was  filed,  the  court  had  dis- 
cretion to  dismiss  it  for  want  of  prosecution.  (San  Jose  Land,  etc. 
Co.  V.Allen,  247.) 

10.  Absence  of  Notice  of  Ordeb  Sustaining  Demurrer — ^Dutt  of 
Plaintiff. — The  abnenoe  of  notice  given  by  the  defendant  to  the 
plaintiff  of  the  order  su-staining  the  demurrer  to  the  complaint 
and  granting  leave  to  amend,  and  the  effect  of  such  absence  upon 
the  running  of  the  time  in  which  to  amend,  under  section  476  of  the 
Code  of  Civil  Procedure,  cannot  affect  the  right  of  the  defendant  to 
move  for  a  dismissal  for  plaintiff's  failure  to  prosecute  the  case  or 
excuse  plaintiff's  laches.  It  was  the  duty  of  the  plaintiff  to  see 
that  the  demurrer  was  determined,  so  that  the  action  could  go  for- 
ward.    (Id.) 

11.  Order  Granting  IjEave  to  Amend — Estoppel — ^Rights  of  Defend- 

ants.— The  court  was  not  precluded  from  exercising  its  discretion 
on  the  motion  of  defendants  to  dismiss  the  case  for  want  of  prosecu- 
tion, because  it  had  shortly  before  given  plaintiff  leave  to  amend. 
The  rights  of  the  defendants  could  not  be  cut  off  by  such  leave  alone. 
(Id.) 

12.  Ruling  Upon  Demurrer— Reversal  Upon  Appeal—Rights  of  Par- 
TiKg — Leave  to  Amend — Orders  for  Dismissal  Without  Preju- 
dice.— ^Upon  the  reversal  of  a  judgment  for  an  erroneous  overruling 
of  a  demurrer  to  the  complaint,  the  parties  are  restored  to  their 
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original  rights,  and  upon  the  suBtaining  of  the  demurrer  with  leave 
to  amend,  the  plaintiff,  instead  of  amending,  may  apply  to  the  court 
for  leave  to  dismiss  the  action  without  prejudice,  and  the  court 
may  order  such  dismissal.    (Richards  &  Knox  v.  Bradley,  670.) 

13.   POWEB  OF   COUBT — CONSTBUCTION  OF   CODB — ^PROVISION   FOR   CleBK'S 

DiSHissAL  NOT  MANDATORY  OB  ExGLUSiYB. — ^The  provision  for  the 
dismissal  of  an  action  under  subdivision  1  of  section  581  of  the  Code 
of  Civil  Procedure  by  request  of  the  plaintiff  to  the  clerk  is  not 
mandatory  or  exclusive  of  the  power  of  the  court  to  grant  an  order 
of  dismissal,  which,  when  procured  by  the  plaintiff,  should  be  noted 
by  the  clerk  in  the  register  of  actions.     (Id.) 

See  Appeal;   Attachment;   Bill  of  Exceptions;   Costs;   Evidence; 

Findings;  Insane  Persons;  Judge;  Judgment;  New  Trial;  Place 

of  Trial;  Pleading;  Writ  of  Assistance. 

PRE-EMPTION.    See  Public  Lands. 
PRINCIPAL  AND  AGENT.    See  Agency. 
PROBATE- LAW.    See  Estates  of  Deceased  Persons. 
PROHIBITION.    See  Injunction,  10;  Judge,  2;  Receiver,  4. 
PROMISSORY  NOTE.     See  Negotiable  Instruments. 

PUBLIC  LANDS. 

1.  Railroad  Grants — ^Void  Purchase. — ^The  grant  of  lands  to  the  At- 

lantic and  Pacific  Railroad  Company  had  the  effect  to  withdraw  the 
land  granted  from  other  disposition,  while  that  grant  remained 
operative,  both  within  the  primary  and  indemnity  limits,  and  the 
Southern  Pacific  Railroad  Company  acquired  no  right  to  any  of  said 
lands  under  its  grant,  and  any  purchase  therefrom  is  void.  (San 
Jose  Land  etc  Co.  v.  San  Jose  Ranch  Co.,  673.) 

2.  Restoration  of  Lands  to  Public  Domain — Confirmation  of  Water 

Rights. — The  restoration  to  the  public  domain  by  the  act  of  Con- 
gress of  1886  of  the  lands  granted  to  the  Atlantic  and  Pacific  Rail- 
road Company  by  the  act  of  Congress  of  1866  operated  to  confirm 
existing  water  rights  previously  acquired  by  appropriation  in  1870, 
without  objection  from  that  railroad  company,  and  it  seems  that 
such  confirmation  made  such  water  rights  valid  from  their  incep- 
tion.    (Id.) 

3.  Act  to   Relieve   Purchasers  of    Forfeited  Lands — Pre-emption 

Right— Subordination  to  Previous  Water  Rights. — The  pre- 
emption right  conferred  by  section  5  of  the  act  of  Congress  of  Marc]i 
3,  1887,  to  relieve  bona  fide  purchasers  of  forfeited  lands,  upon  pur- 
chasers to  whom  they  have  been  improperly  sold  by  any  company 
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as  part  of  its  grant,  when  not  included  therein,  in  tubordinAtcd  to 
rights  of  way  and  ditch  and  water  rights  appearing  to  have  been  ac- 
quired in  good  faith  under  the  laws  of  the  United  States  prior  tjo  that 
act,  and  even  prior  to  the  inception  of  the  grant  under  daim  of  nrliich 
the  improper  sale  was  made.     ( Id. ) 

4.  Action  to  Quirr  Titli — Findings  Against  Plaintift*8  Tttlk — Un- 
exercised Right  or  PbX'Empiton — Omissions  to  Find  as  to  I>e- 
FENDANT*s  Wateb  Right. — In  an  action  to  quiet  title  to  land  agminst 
an  adverse  claimant  of  a  water  right,  where  it  appears  that  plaintiff 
had  no  other  title  or  right  than  the  pre-emption  right  oonferrv^l   hy 
the  act  of  1887,  and  that  such  right  had  not  been  exercised,  and  there 
had  been  no  expression  of  an  intent  to  exercise  it,  and  that  the  plain- 
tiff was  not  in  possession  of  the  land,  and  had  never  had  more  than 
a  temporary  possession  of  part  thereof,  the  place  and  extent  of  which 
was  not  shown,  a  finding  that  plaintiff  is  not  the  owner  of  the  land 
is  sustained,  and  a  judgment  for  the  defendant  for  costs  is  supported, 
and  it  is  immaterial  that  there  is  no  finding  or  judgment  as  to  the 
defendant's  title  to  the  water  right  where  defendant  does  not  appeal 
or  complain  of  the  judgment.   (Id.) 

PUBLIC  OFFICERS.    See  Office  and  Officers. 

PUBLIC  POLICY.  See  Divorce,  6.  7. 

QUIETING  TITLE.    See  Bona  Fide  Purchaser,  1;  Pleading,  I;  Public 
Lands,  4. 

QUO  WARRANTO.    See  Office  and  Officers,  8. 

RAILROAD.    See  Eminent  Domain;  Public  Lands;  Street  Railroad. 

RAPE.    See  Criminal  Law,  2-8. 

RECEIVER. 

1.  Insolvent  Cobpobation — Appointment  of  Receiveb — Jurisdiction 
OF  Equity — Constbuction  of  Code. — A  court  of  equity  has  no  in- 
herent power  to  appoint  a  receiver  of  an  insolvent  corporation  merely 
because  of  its  insolvency,  or  to  wind  up  its  affairs,  in  the  absence  of 
a  statutory  provision.  Section  565  of  the  Code  of  Civil  Procedure 
provides  only  for  the  appointment  of  a  receiver  upon  the  dissolution 
of  a  corporation;  and  subdivision  6  of  section  564  of  the  same  code 
does  not  contemplate  the  appointment  of  a  receiver  of  an  insolvent 
corporation  in  an  action  brought  merely  for  that  purpose,  but  only 
as  ancillary  to  an  action  instituted  against  the  insolvent  corpora- 
tion by  Home  cue  authorized  by  law  to  commence  it.  (Murray  v.  Su- 
IKTior  Court,  628.) 
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2.  Receiver  of  Life  Insubanoe  Coupant— Action  by  Meubeb — In- 
sufficient Showing — Want  of  Jurisdiction. — The  superior  court 
has  no  jurisdiction  to  appoint  a  receiver  of  a  life  insurance  company 
organized  on  the  assessment  plan  under  the  act  of  1891  (Stats.  1801, 
p.  126),  and  to  take  its  assets  from  the  control  of  its  directors,  at 
suit  of  a  member  thereof,  on  the  alleged  ground  that  its  total  liabili- 
ties exceed  its  assets,  that  nearly  one-half  of  its  assets  are  due  on 
}K)licies  to  deceased  members,  that  the  directors  have  transferred  out- 
standing policies  to  another  company  and  have  ceased  to  issue 
))olicie8,  and  ttiat  salaries  and  expenses  are  wasting  the  assets, 
where  there  is  no  showing  of  fraud  or  mismanagement,  or  that  the 
corporation  has  been  dissolved,  or  has  been  adjudged  insolvent,  or 
has  forfeited  its  right  to  do  business  under  the  act  of  1891.     (Id.) 

3.  Construction  of  Act  of  1891 — Restraint  of  Insurance  Corpora- 
tion from  Doing  Business — Report  of  Insurance  Commissioner — 
Action  by  Attorney  General. — ^Though  it  was  not  the  intent  of  the 
legislature  that  corporations  organized  under  the  act  of  1891  should 
be  exempt  from  all  laws,  rules,  or  decisions  under  the  general  laws 
of  the  state,  yet  that  act  provides  a  complete  remedy  by  which  the 
corporation  may  be  restrained  from  doing  business,  through  the  ma- 
chinery provided  in  section  10  thereof,  by  proceedings  instituted  by 
the  attorney  general,  upon  an  adverse  report  of  the  insurance  com- 
missioner after  examination  into  the  affairs  of  the  corporation. 
There  is  no  other  method  provided  in  the  act  by  which  the  authority 
of  the  corporation  to  do  business  can  be  revoked.     (Id.) 

4.  Void  Appointment  of  Receiver — Prohibition — Appucatioi?  by 
Judgment  Creditor  of  Corporation. — A  writ  of  prohibition  will 
issue  to  restrain  the  superior  court  from  maintaining  possession  of 
the  assets  of  an  insurance  corporation  by  a  receiver  whose  appoint, 
ment  is  void,  as  being  in  excess  of  the  jurisdiction  of  the  court,  upon 
application  of  a  creditor  of  the  corporation  who  has  obtained  judg- 
ment against  it,  and  who  has  levied  an  execution  upon  moneys, 
credits,  and  personal  property  held  by  the  receiver.     (Id.) 

6.  Compensation  from  Fund — Exceptions  to  Rule — Personal  Lia- 
BiUTY  of  Parties. — As  a  general  rule,  the  compensation  of  a  re- 
ceiver is  primarily  a  charge  upon  the  fund  in  his  pos- 
session, and  is  to  be  paid  out  of  that  fund;  but  if 
he  has  gained  the  possession  of  the  fund  through  an  irregular, 
unauthorized  appointment,  or  if  the  property  taken  is  de- 
termined to  belong  to  third  partips,  and  is  taken  from  his  possession 
by  paramount  authority,  or  if  the  fund  is  from  any  cause  insufficient 
for  his  remuneration,  he  must  look  for  his  compensation  to  the  party 
or  parties  at  whose  instance  he  was  appointed,  and  is  entitled  to 
hold  them  personally  liable  for  the  unpaid  portion  of  the  amount 
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of  compensation  fixed  by  the  court.    (Ephraim  ▼.  Pacific  Bank,  589.) 

6.  Reccivebsuip  of  Pbopebty  Subject  to  Mobtqagb — Subflub — Ijo&b 
or  Title — Issufficwncy  or  Fund. — A  receiver  of  property  subject 
to  a  mortgage  in  favor  of  one  not  a  party  to  the  action  hol4ls  it 
subject  to  any  judgment  which  may  be  rendered  in  an  action  to  fore- 
close the  mortgage;  and  the  right  of  the  receiver  attaches  onljr  to 
the  surplus,  if  there  be  any  arising  from  the  sale  of  the  property. 
If  there  is  no  surplus,  and  the  title  is  lost  as  the  result  of  the  fore- 
closure, there  is  a  total  insufficiency  of  the  fund,  which  authorises 
the  receiver  to  look  for  his  compensation  to  the'^parties  at  whose  in- 
stance he  was  appointed.     (Id.) 

7.  Obdeb  Settuno  Receiver*s  Account — Expbession  or  LiABiLnnr — 
DiSMiSHAL  BY  PLAINTIFFS — ACTION  BY  Receiveb. — It  is  not  neces8s,r7 
that  the  order  settling  the  receiver's  account  should  determine   or 
express  what  party  is  personally  liable  to  him  for  the  expenses  sjnd 
compensation  allowed  tlierein;  and  where  the  property  possessed  by 
the  receiver  was  lost  as  the  result  of  the  foreclosure  of  a  mortgage, 
and  the  action  in  which  he  was  appointed  was  thereafter  dismissed 
by  the  plaintiffs  at  whose  instance  he  was  appointed,  so  that  no 
personal  judgment  could  be  rendered  against  them  in  favor  of  the  re- 
ceiver, he  may,  after  the  settlement  of  his  account,  maintain  an  ac- 
tion against  them.     (Id.) 

8.  Pleading — Liability  or  Otheb  Pasties — Matteb  of  Defense — 
JuDOMENT  l>ox  Demubreb. — If  the  plaintiffs  sued  by  the  receiver 
would  claim  that  the  defendants  in  the  original  action  were  liable 
to  the  receiver  as  well  as  themselves,  it  is  matter  of  defense  to  be 
pleaded  by  them.  Where  a  demurrer  to  the  complaint  was  sustained 
without  any  plea  of  nonjoinder  of  parties,  and  final  judgment 
was  passed  thereupon,  the  question  is  not  presented.  (Id.) 

0.  Admission — Compulsory  Subbendeb  of  Possession  by  Receiveb — 
Right  of  Action. — The  general  demurrer  admitted  the  fact  alleged 
that  the  receiver  "was  obliged  to  and  did  turn  over  the  possession 
of  the  property  to  said  purchaser''  under  the  foreclosure  sale;  and 
it  cannot  be  urged  under  the  complaint  that  by  surrendering  posses, 
sion  instead  of  retaining  it  to  enforce  his  claim  the  receiver  loat 
his  right  of  action.     (Id.) 

10.  Action  Against  Insolvent  Bank — Joindeb  of  Tbustees. — ^Thc  trus- 
toeH  and  directors  of  an  insolvent  bank  are  properly  joined  as  parties 
codefendant  with  the  bank  in  an  action,  by  a  receiver  to  recover  the 
compensation  fixed  by  the  court  in  a  former  action,  where  the  com- 
plaint of  the  receiver  alleges  that  he  was  appointed  upon  the  peti- 
tion of  the  plaintiffs  in  the  former  action  by  the  insolvent  bank  and 
others,  and  that  it  was  commenced  by  the  parties  who  were  settling 
the  affairs  of  the  bank  in  liquidation,  and  that  the  defendants  other 
than  the  bank  are  the  trustees  and  directors  of  the  corporation  de- 
fendant, and  as  such  have  the  custody  and  control  of  its  funds  and 
aMsets.      ( Id. ) 
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11.  Construction  of  Plbadino— Bank  CoMiassioNERs'  Act — ^Request 
OF  Trustees  and  Directors  for  Appointment. — The  complaint  of 
the  receiver  is  to  be  construed  in  the  light  of  the  proviaiona  of  the 
bank  commissioners'  act  and  as  averring  in  effect  that  he  was  ap- 
pointed at  the  instance  and  request  of  the  trustees  and  directors 
codefendants,  as  well  as  of  the  bank  defendant.     (Id.) 

12.  Purpose  of  Joinder  of  Trustees. — ^Under  the  facts  alleged  the 
trustees  of  the  insolvent  bank  were  properly  joined  as  trustees,  not 
only  that  they  may  defend  the  funds  of  the  bank  against  any  im. 
just  claim,  but  also  that  it  may  be  determined  whether  the  claim 
of  the  plaintiff  is  a  preferred  claim,  and  chargeable  against  the 
funds  of  the  bank  in  their  custody.     (Id.) 

13.  Statute  of  Limitations — Sbttument  of  Account— Appbai.. — ^The 
statute  of  limitations  against  the  action  of  the  receiver  to  recover 
his  compensation  did  not  begin  to  run  until  his  account  was  set- 
tled and  allowed;  and  for  the  time  diiring  which  an  appeal  from 
the  order  of  allowance  was  pending,  the  running  ot  the  statute  was 
suspended.     (Id.) 

14.  Foreclosure  of  Moetgagb—Receiver  of  Rents  and  Profits — 
Stipulation  in  Mortgage — Jurisdiction — ^Void  Appointment. — ^In 
an  action  to  foreclose  a  mortgage,  the  court  has  no  jurisdiction  to 
appoint  a  receiver  of  the  rents  and  profits  of  the  mortgaged  prop- 
erty, based  merely  upon  a  stipulation  in  the  mortgage  for  such  ap- 
pointment in  case  of  default  and  foreclosure,  without  any  showing 
of  facts  warranting  the  appointment  under  section  564  of  the  Code 
of  Civil  Procedure;  and  an  appointment  so  made  is  void.  (Baker 
V.  Varney,  664. 

15.  Power  of  Court  Limited — Consent  Ineffectual. — The  power  of 
the  court  to  appoint  a  receiver  in  an  action  of  foreclosure  is  limited 
to  the  cases  provided  for  in  section  564  of  the  Code  of  Civil  Pro- 
cedure; and  in  a  case  where  the  court  has  no  authority  under  the 
statute  to  appoint  a  receiver  such  authority  cannot  be  conferred  by 
consent  or  stipulation  of  the  parties.     (Id.) 


RECLAMATION  DISTRICTT. 

1.  Assessment  not  Protected  to  BENsriTS. — An  assessment  by  a 
reclamation  district  must  be  made  in  proportion  to  the  benefits 
which  will  result  to  the  land  assessed  from  the  works  upon  which 
the  money  raised  thereby  is  to  be  expended.  An  assessment  of  aa 
the  reclaimable  lands  of  the  district  equally  for  the  construction 
and  maintenance  of  works,  which  cannot  result  in  the  reclamation 
of  more  than  one-half  of  the  lands  of  the  district,  is  unjust,  and 
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not  permissible  under  the  reclamation  law.     (RedamatioD    DisC 
No.  108  V.  West,  «22.) 

2.  *•  Benefits"  to  be  Oo5siDEEEO.~The  **benefit8"  which  are  to  be 
taken  into  account  by  the  commissioners  in  apportioning  the  char|!«- 
or  assessment  are  those  benefits  only  which  spring  from  the  sys- 
tem of  works  wliich  such  assessment  is  levied  to  construct  or  main- 
tain.    (Id.) 

3.  Apfobtionment  of  Benefits  fbom  Levee — ^Pbotbctiom  or  Past  cf 
DisTBiCT — Prospective  Works  Elsewhere. — In  apportioning    tli^ 
lienefits  to   result   from   the   construction  and  maintenance    or    a 
levee  along  a  river,  which  has  ettected  the  reclamation  of  part  only 
of  the  lands  of  the  district,  prospective  benefits  to  be  derived    frf>iii 
another  prospective  system  of  works  necessary  to  be  constructed 
elsewhere  in  the  future  to  protect  the  remainder  of  the  reeUiini- 
able  lands  from  overflow  of  waters  from  the  hills  cannot  be   con- 
sidered, notwithstanding  the  levee  system  is  beneficial,  when  taken 
in  connection  with  such   prospective  system  of  works,  to  reclaiiu 
such  lands.  [McFariand,  J.,  dissenting.]     (Id.) 

bee  Swamp  and  Overflowed  Land. 

REFORMATION. 

Substitution  of  Parties  to  Contract. — ^A  court  of  equity  in  the  exer- 
cise of  its  jurisdiction  to  reform  written  contract,  has  no  power 
to  make  a  new  contract.  It  can  neither  add  additional  parties  to 
nor  substitute  other  parties  for  those  already  appearing  upon  the 
face  of  the  writing.  (Mabb  v.  Merriam,  663.) 
See  V^idor  and  Vendee,  1. 

RELIGIOUS  ASSOCIATION.     See  Church. 

RESCISSION.     See  Contract,  3,  4;  Fraud,  2,  3,  6;  Sale,  10;  Vendor 
and  Vendee. 

ROADS  AND  HIGHWAYS.    See  Streets,  Roads,  and  Highways. 

SALE. 

1.  Promise  bt  Pubchaseb  to  Pat  Indebtedness — Considebation— 
Damages  for  Breach — ^Action  by  Vendor — ^Rescission — Pay- 
ment.— ^A  promise  made  by  the  defendant  to  the  plaintiff,  upon  a 
sale  and  delivery  to  them  by  the  plaintiff  of  a  half- interest  in  a 
Huloon,  to  pay  all  indebtedness  previously  incurred  in  the  business 
))y  plaintiff  and  one  of  the  defendants  to  an  amount  specified, 
is  part  of  the  consideration  of  the  transfer,  and  the  vendor  may 
recover  the  full  amount  of  the  indebtedness  as  damages  for  its 
l)reacli,  witliout  being  required  to  rescind  the  contract  of  sale, 
and  without  having  first  paid  the  indebtedness  himself.  The  dam- 
ages are  the  same,  whether  ihe  plaintiff  has  already  paid  the  credi- 
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tors  or  must  yet  inevitably  pay  them.     (  Meyer  v.  Parsons,  653.) 

2.  Extent  or  Recovcbt — Possibilitt  of  Nonexaction. — ^The  extent 
of  the  plaintiffs  recovery  in  the  full  amount  of  the  indebtedness 
as  damages  is  not  affected  by  the  possibility  that  the  creditors  may 
not  exact  all  that  they  are  entitled  to  in  discharge  of  their  claims. 
The  extent  of  the  liability  of  the  defendants  to  the  plaintiff  is  the 
full  amount  agreed  to  be  paid  for  the  property.     (Id.) 

3.  LiABiuTY  OF  New  Party  to  Creditobs  Immaterial. — Whether  the 
defendant  who  came  into  the  business  as  a  new  party  and  promised 
to  pay  the  creditors  is  liable  to  the  creditors  or  not,  and  whether  he 
can  Ih?  protected  except  as  to  costs  by  paying  the  creditors,  or  can- 
not be  so  protectiHi,  the  position  in  which  he  is  placed  -by  his  con- 
tract with  plaintiff  is  to  be  deemed  his  own  fault,  and  should  not 
prevent  the  court  from  giving  to  the  plaintiff  the  benefit  of  the 
contract  between  them  where  there  has  been  no  novation  there jf. 
(Id.) 

4.  Promise  to  Pay  Indebtedness  of  Others — Statute  of  Frauds — 
Contract  of  Sale. — The  promise  of  such  defendant  to  pay  the  in- 
debtedness of  the  plaintiff  and  his  codefendant  which  entered  into 
a  contract  of  sale,  accompanied  by  the  delivery  of  the  property,  is 
not  a  promise  to  answer  for  the  debt  or  default  of  another  within 
the  statute  of  frauds.     (Id.) 

5.  Instructions — Omission  of  Question  of  Partnership. — Where 
one  of  the  defendants  who  had  been  in  the  saloon  business  with  the 
plaintiff  had  made  default  upon  the  trial  of  issues  joined  by  the 
other  defendant,  instructions  given  are  not  objectionable  upon  the 
ground  that  allusion  to  the  defaulting  defendant,  and  the  question 
of  partnership  relation  between  him  and  the  plaintiff,  or  between 
■him  and  the  defendant,  are  ignored  and  omitted.     (Id.) 

G.  Harmless  Instruction  Against  Liabujtt  to  Creditors. — An  in- 
struction to  the  effect  that  the  creditors  could  not  hold  the  defend- 
ant liable  against  whom  the  case  was  tried,  whether  sound  or  not, 
is  harmless,  and  could  not  be  prejudicial  to  the  defendant.     (Id.) 

7.  Evidence — Value  and  Amount  of  Stock  in  Saloon. — The  value  or 
amount  of  the  stock  in  the  saloon  at  any  other  time  than  when 
the  sale  was  made  is  not  relevant  to  the  matter  in  issue,  and  evi- 
dence  thereof   is   inadmissible.      (Id.) 

8.  Immaterial  Uncertainty  in  Verdict — Inteebst  on  Note — Matter 
Without  Defense. — An  uncertainty  in  the  verdict  as  to  the  matter 
of  interest  on  a  note,  in  respect  to  which  there  was  no  defense,  is 
immaterial.      (Id.) 
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0.  Subsequent  Assumption  of  Lxabujtt  Between  Detendakts  Im- 
MATEBIAL. — ^Where  the  evidence  clearly  proyee  that  both  of  the  d*^ 
fendanta  assumed  to  pay  the  debts  for  which  the  plaintiflT  was 
liable  in  consideration  oi  the  sale  to  them  of  his  interest  in  the 
saloon,  evidence  of  any  subsequent  agreement  or  assumption  of 
liability  as  between  the  defendants,  upon  a  sale  from  one  of  them 
to. the  other,  is  immaterial,  and  is  properly  rejected.     (Id.) 


10.  Sale  and  Exchange    of    Machines — Faube    Rbpbesentatioxs — 

Rescission — Cancellation— Judgment    fob   Value. — In   an    ac- 
tion to  enforce  the  rescission  of  a  contract  for  the  exchange    of 
street  sweeping  mi.chines  and  a  written  obligation  of  plaintiff   to 
pay  an  agreed  difference,  upon  the  ground  of  false  and  fraudu- 
lent  representations   made   by  the   defendant,   specifically   alleged 
in  the  complaint,  and  found  by  the  court  to  have  been  made,  and 
to  have   induced   the   contract,   where   it  appeared   that  ^he   de- 
fendant had  taken  possession   of  the   machine  aelivered  by  him* 
and  refused  to  return  the  written  obligation,  cm-  plaintiff's  ma- 
chine, the  value  of  which  was  alleged  in  the  complaint,  the  court 
may   render  judgment  for   the  plaintiff  canceling  the  obligation 
and  for  the  recovery  of  the  value  of  his  machine,  instead  of  for 
its  possession  as  prayed  for,  evidence  and  a  finding  upon  the  sub- 
ject of  such  value  being  within  the  case  made  by  the  complaint, 
and  within  the  issue.     (Stewart  v.  HoUingsworth,  177.) 

11.  Cross -complaint — Conditional  Sale — ^Rstakino  Possession — 
Cbedit  fob  Pbice — Findings — ^Tioss  of  Claim. — ^Under  a  cross-com- 
plaint averring  that  by  the  terms  of  the  sale  to  the  plaintiff  the 
title  to  the  machine  was  to  remain  in  defendant  until  fully  paid 
for,  and  that  he  took  possession  for  default  in  payment^  and  re- 
sold it  for  plaintiff's  account,  and  also  that  the  machine  was  by 
the  agreement  to  be  held  by  plaintiff  as  security  for  payment  of 
Die  price  to  the  defendant,  findings  which  show  that  the  latt!er  aver- 
ment is  untrue,  and  that  the  contract  to  pay  the  price  was  ob- 
tained by  fraud  and  false  representations,  as  alleged  in  the  com- 
plaint, establish  that  defendant  had  no  further  claim  for  the  prioo 
when  he  took  possession  of  the  machine.  Such  cross-oomplaint  is 
covered  by  the  complaint  and  the  findings  made  by  the  court.   (Id.) 

12.  Habvester — Change  of  Title — ^Lateb  Conditional  Sale — ^Title 
of  Subsequent  Vendee. — Where  a  harvester  was  sold  and  delivered 
to  the  purchaser,  under  an  agreement  to  give  notes  for  the  purchase 
money,  and  under  the  terms  of  an  absolute  sale  passing  title  to 
the  purchaser,  the  sale  cannot  be  afterward  converted  into  a  con- 
ditional sale,  without  any  change  of  possession  by  a  mere  written 
agreement  between  the  parties,  so  as  to  affect  the  title  of  a  subse- 
quent vendee  oi   the   purcbi^ser   to   whom    the  possession  was  dc- 


Sale.  781 

SALE  (Continued). 

livered.     (Uotuer  k  Hajmee  Mfg.  Go.  y.  Hargrove,  00.) 

13.  Conditional  Sales  not  Fayobed. — Conditional  sales  intended  as 

security,  in  lieu  of  a  chattel  mortgage  upon  the  property,  are  not 
favored ;  and,  by  reason  of  the  opportunities  for  fraud  presented  oy 
such  defendants,  courts  are  inclined  to  scrutinize  them  closely. 
(Id.) 

14.  Tax  Title— Validitt  of  Assessment. — ^Taxes  were   properly  as- 

sessed to  the  original  purchaser  of  such  harvester,  while  in  his 
possession  and  control,  with  indicia  of  ownership  invested  under 
the  original  purchase  thereof;  and  the  addition  of  other  names  on 
the  assessment-roll  did  not  invalidate  the  assessment  to  him.  The 
taxes  being  delinquent,  the  assessor's  sale  of  the  harvester  to  the 
highest  bidder  passed  title  to  such  bidder,  irrespective  of  the  amount 
of  the  delinquent  tax.     (Id.) 

15.  AUTHOBIZATION   FOB   SaLJB   OF   LAND — CeBTAINTY    OF    DeSCBIFTION — 

Abbbevlations — Refebence  to  Attached  Diaqbam. — ^Ine'  use  of 
abbreviations  in  the  description  of  land  contained  in  an  authoriza- 
tion for  its  sale  by  real  estate  agents  does  not  render  the  authoriza- 
tion void  for  uncertainty,  where  the  abbreviations  are  intelligible 
and  easily  understood  by  the  aid  of  a  diagram  attached  to  the 
document.     (Melone  v.  Ruffino,  514. } 

16.  Vabxanoe — ^Dbscbiption  in  Indobsbd  Receift — ^Undebstanding  of 

Pabties — Action  fob  Retubn  of  Deposit. — ^A  variance  between  the 
description  in  the  authorization  and  that  contained  in  the  printed 
receipt  indorsed  on  the  oack  thereof  is  not  fatal,  where  both  refer 
to  the  attached  diagram,  and  it  is  clear  that  all  parties  had  refer- 
ence to  the  same  property.  Where  it  was  plainly  agreed  that  if  the 
title  was  not  made  good,  the  deposit  made  with  the  agents  by  thd 
proposed  purchaser  should  be  returned  to  him,  such  variance  will 
not  affect  an  action  to  enforce  the  return  of  the  deposit  for  failure 
of  the  owners  to  make  the  title  good.     ( Id. ) 

17.  Sale  Authorized  bt  Adhinistbatob — Evidence — Refbesentative 
Cafacitt — Habmless  Ebbob. — Where  a  sale  was  authorized  by  an 
administrator  to  be  negotiated  by  real  estate  agents,  in  an  aciion 
by  a  proposed  purchaser  to  recover  back  the  money  deposited  by 
him  with  such  agents,  evidence  is  admissible  for  the  defendant  to 
show  that  he  was  acting  in  his  representative  capacity,  and  that  all 
parties  so  understood  the  fact  to  be;  but  error  in  excluding  such 
evidence  is  harmless,  where  it  subsequently  appears  in  proof  that  he 
acted  in  his  capacity  as  administrator  of  the  estate,  and  was  en- 
deavoring to  dispose  of  some  of  its  property  for  the  benefit  of  him- 
self and  other  heirs.     (Id.) 

18.  Pebsonal  Liabiutt  of  Adhinistbatob— Dbscbiftio  Pebsonak. — 

One  who,  in  authorizing  a  sale  of  real  estate,  uses  the  first  person 
in  the  body  of  the  instrument,  in  fitting  words  to  bind  himself 
|K.Tsonally  thereby,  to  which  he  appealed  his  name,   followed  by 
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the  denignation  of  himMlf  u  administrator  of  the  estate  of  m  de- 
ceased person  named,  is  personally  liable  upon  the  contraot,  not- 
withstanding the  description  of  his  person  and  representatire  capac- 
ity BO  appended  to  his  signature.     (Id.) 

10.  Vauditt  or  Coittract— Liabilitt  fob  Deposit. — ^There  is  notliui^ 
unlawful  in  an  administr&tor  binding  himself  personally  by  m.  con- 
tract to  sell  the  property  of  the  estate  in  good  faith  for  the  benefit 
of  himself  and  other  heirs;  and  though  he  may  not  be  able  to 
make  a  title  by  the  decree  of  the  court  within  the  time  limited,  be 
may  bind  himself  personally  by  a  valid  agreement  for  the  return 
of  the  deposit  made  by  his  authority.     (Id.) 

20.  Creation  op  Agency — ^Liabiutt  of  Pbincipal. — Where  there  ^vas 

no  proviRion  in  the  written  terms  of  the  atithorization  to  the  real 
estate  agents  for  a  sale  on  their  own  account,  or  for  compensation 
of  any  price  obtained  over  a  fixed  sum,  an  agency  is  thereby  created, 
and  the  principal  is  bound  by  the  contract  made  by  the  agents  under 
such  authorization  for  a  return  of  a  deposit  made  by  a  proposed 
purchaser,  in  case  of  failure  of  the  principal  to  make  title,  as 
agreed.     (Id.) 

21.  Statute  of  Limitations— ^Action  to  Recover  Defosit — Wrtitex 
Contract. — ^The  written  contract  being  valid  and  personally  bind- 
ing upon  the  administrator,  an  action  to  recover  the  deposit  agreed 
by  its  terms  to  be  returned  in  case  of  failure  to  make  title  as  agreed 
is  not  based  upon  an  implied  contract,  nor  affected  by  the  two 
years'  statute  of  limitations,  and  is  not  barred  until  the  lapse  of 
four  years  from  the  accrual  of  the  cause  of  action.     (Id.) 

See  Assignment;  Attachment,  1;  Broker;  Vendor  and  Vendee. 

SANITARY  DISTRICT. 

1.  Amendatory  Statute— Constitutiowal  Law — Title  of  Act — Po- 
ucE  Power — ^Voio  Liquor  Ordinance. — The  amendment  of  1895 
(Stats.  1895,  p.  8)  to  the  act  of  1891  (Stats.  1891,  p.  223),  en- 
titled "An  act  to  provide  for  the  formation,  government,  operation, 
and  dissolution  of  sanitary  districts  in  any  part  of  the  state,  for 
the  construction  of  sewers,  and  other  sanitary  purposes,"  by  which 
sanitary  boards  were  given  additional  power  "to  determine  the 
qualification  of  persons  authorized  to  sell  liquors  at  retail,"  and  by 
which  licenses  to  keep  or  sell  liquors  at  retail  were  not  alloweti 
to  take  effect  within  the  district  without  the  approval  of  the 
sanitary  board,  is  unconstitutional  and  void,  as  not  being  em- 
braced within  the  title  of  the  original  act,  and  as  not  being  within 
article  XI  of  the  constitution  granting  local  police  power  to 
counties,  cities,  towns,  and  townships;  and  a  liquor  ordinance  of 
a  sanitary  district  based  upon  such  amendment  is  without  author- 
ity of  law  and  void.     (In  re  Werner,  667.) 
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2.  Public  Cobpobations  not  Municipal — Powbb  of  Leoislature — 
Construction  op  Constitution — Maxim. — Sanitary  districts,  like 
irrigation  and  reclamation  districts,  are  public  corporations,  not 
municipal;  and  the  legislature  has  no  power  to  graft  upon  them 
a  subject  foreign  to  the  purposes  of  the  act  creating  them,  and 
which  falls  within  the  police  power  possesed  by  municipalities  or- 
ganized for  governmental  purposes.  Under  the  maxim  of  con- 
struction, Exjn-essio  unius  est  exclusio  alteriua,  the  legislature 
cannot  clothe  a  public  corporation  not  municipal  with  the  local 
governmental  powers  conferred  by  the  constitution  upon  counties, 
cities,  towns,  and  townships.     (Id.) 

3.  Penal  T^oislation  by  Sanitary  Distbict. — It  seems  that  the  leg- 

islature cannot  delegate  to  a  sanitary  district  the  power  of  enact- 
ing penal  legislation  of  any  kind.     [Per  McFarland,  J.]      (Id.) 

SCHOOLS. 

1.  Taxation — Suppobt  or  High  School — Estimate  by  High  School 
Board — Poweb  op  City  Trustees — Constbuction  or  Code. — Under 
subdivisions  14  and  15  of  section  1G70  of  the  Political  Code,  pro- 
viding that  the  high  school  board  shall  furnish  to  the  authorities, 
whose  duty  it  is  to  levy  taxes,  '*an  estimate  of  the  amount  of  money 
required  for  conducting  the  school  for  the  school  year,"  and  mak- 
ing it  the  duty  of  the  board  of  trustees  of  a  city,  to  whom  the 
estimate  is  made,  to  levy  a  special  tax  "sufficient  in  amount  to 
maintain  the  high  school,"  the  power  or  discretion  is  vested  in 
the  board  of  trustees  as  t)ie  taxing  body  to  determine  what  amount 
will  be  suflTicient  for  the  purpose,  and  they  are  not  concluded  by 
the  estimate  made  by  the  high  school  board.  (Board  of  Educa- 
tion V.  Board  of  Trustees,  599.) 

2  Suppobt  of  Common  Schools — Legislative  Powsb  op  Tbustees — 
Municipal  Corpobations  Act — Directory  Statute. — Subdivision 
8  of  section  798  of  the  municipal  corporations  act,  providing  that 
the  board  of  trustees  is  to  add  to  the  levy  of  taxes  for  city  pur- 
poses *'the  amount  so  found  [by  the  board  of  education]  to  be  re- 
quired/' is  to  be  construed  as  directory  only,  and  as  not  restricting 
the  legislative  functions  of  the  board  of  trustees  of  the  municipality 
to  determine  the  amount  of  money  to  be  raised  by  taxation  for 
school  and  other  municipal  purposes.     (Id.) 

3.  Construction  of  Constitution — ^Maxim — ^Poweb  of  Taxation  by 
^'Corporate  Authorities." — ^Under  article  XI,  section  12,  of  the 
constitution  of  this  state,  providing  that  "the  legislature  shall  have 
no  power  to  impose  taxes  upon  counties,  cities,  towns,  or  other 
public  or  municipal  corporations,  or  upon  the  inhabitants  or  prop- 
erty thereof,  for  county,  city,  town,  or  other  municipal  purposes, 
but  may,  by  general  laws,  vest  in  the  corporate  authorities  thereof 
the  power  to  assess  and  collect  taxes  for  such  purposes/'  the  words 
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"corporate  authorities  thereof"  are  to  be  oonatrued  diatribntzTe^y — 
reddendo  eitigula  Btngulie — as  referring  to  the  governing  body  of 
each  of  the  seyerai  municipalities  and  quasi  municipalities  referred 
to  in  the  section,  and  as  importing  the  legislative  department  of  the 
municipality  only,  in  which  is  intended  to  be  vested  the  legisljLtiT<e 
power  of  taxation  for  all  municipal  purposes.     (Id.) 

4.  School  Districts — Culssbs  Distuvguished— Quasi  Municzpiau- 
TIBS  Under  Code — Query. — Under  the  municipal  corporations  aet» 
in  cities  of  the  first  five  classes,  the  educational  department  has 
no  legislative  power,  but  that  is  vested  in  the  legislative  council  or 
board  of  trustees  of  the  city;  but  all  other  cases  are  governed  by 
the  political  Code  under  which  the  city  territory  with  its  inhabitmnts 
oonstitutes  a  school  district,  which  is  a  public  corporation,  or 
quaei  municipality,  governed  by  "boards  of  education,"  having  the 
same  functions  as  the  "boards  of  trustees"  of  country  school  districts 
Whether  this  distinction  of  classes  is  constitutionally  valid  is  s 
question  suggested,  but  not  decided.  (Id.) 
See  Assignment,  6-8;  Bonds;  InjunctioOf  9. 

SEAL.    See  Contract,  14,  IB. 

SPECIFIC  PERFORMANCE. 

1.  IiTADBQUACT  OF  CoNsiDBRATioif. — ^Uuder  sectlon  3391  of  the  Code  of 
Civil  Procedure,  inadequacy  of  consideration  is  made  a  distinct 
ground  for  refusing  a  specific  performance  of  a  contract,  inde- 
pendently of  the  question  whether  it  amounts  to  evidence  of  frmad. 
(Newman  v.  Freitas,  283.) 

2.  CONTINOBNT  FeB  OF  ArTDRNBT  IN  DiVOBCE  SUIT — ShaBB  OF  OOIC- 
MUNITT  PbQFEBTT — INADEQUATE  CONSIDERATION — ^REASONABLB  OOIC- 

FENSATiON. — ^A  Contract  for  a  contingent  fee  of  an  attorney  in  a 
divorce  suit,  giving  one-third  interest  in  the  share  of  community 
property  recovered  by  the  wife  as  plaintiff,  cannot  be  specificaUy 
enforced,  where  it  appears  that  the  plaintiff  did  not  receive  ade- 
quate consideration  for  her  promise,  and  that  the  attorney  re- 
ceived, by  order  of  the  court  in  the  divorce  suit^  a  reasonable  com- 
pensation for  all  the  services  performed  by  him.     (Id.) 

3.  Presumption  from  Allowance  bt  Obdeb  of  Coubt— Knowixdob  ov 
Contract — ^Invauditt. — ^It  must  be  presumed  from  the  allowance 
made  for  the  services  of  the  attorney  for  the  plaintiff  in  the  divorce 
suit,  by  order  of  the  court,  with  knowledge  of  the  written  contract 
for  a  contingent  fee,  that  the  court  deemed  the  contract  illegal  and 
void,  and  made  the  allowance  as  if  no  contract  had  existed.  Other- 
wise, the  allowance  could  not  be  justified.     (Id.) 

4.  Justice  and  Reasonableness  of  Contract — Rules  of  Equitt.— 
Under  section  3391     of     the     Civil  Code,     specific     performanos 
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cannot  be  enforced  against  a  party  to  a  contract  "if  it  is  not  as  to 
him  just  and  reasonable."  Under  the  settled  rules  of  equity, 
specific  performance  cannot  be  decreed  unless  it  affirmatively  ap- 
pears thr^  the  contract  is  fair,  just,  and  equal  in  all  of  its  parts, 
and  reasonable  and  equal  in  its  operation;  and  if  it  is  in  any  re- 
spect unfair  or  oppressive,  the  plaintiff  will  be  left  to  his  remedy 
at  law.     (Id.) 


STATUTES. 

Statutoby  Constbuction — ^Reason  and  iNTEBVBirnoN  of  Law  CJonteol- 
LiNO  Letteb. — A  statute  may  be  construed  contrary  to  its  literal 
meaning  when  a  literal  construction  would  result  in  an  absurdity 
or  inconsistency;  and  the  reason  and  intention  of  the  lawgiver  will 
control  the  strict  letter  of  the  law  when  to  adhere  to  the  strict  letter 
would  lead  to  injustice  or  absurdity.     (Carpy  y.  Dowdell,  244.) 

STATUTE  OF  FRAUD.    See  Sale,  4. 

STATUTE  OF  LIMITATIONS. 

1.  FOBECLOSUBE  OF  MOBTOAGE— NbW  PBOKISE  BEFOBB  BaE  OF  STATUTE — 

Assumption  of  Mobtoaoe  by  VENDEifr— Enfobcement  in  Equity. — 
The  agreement  of  the  vendee  of  a  mortgagor,  or  of  his  successor  in 
interest,  to  assume  and  pay  the  mortgage,  operates  as  an  agreement 
to  pay  the  note  secured  thereby;  and  where  such  agreement  is  made 
before  the  note  is  barred  by  the  statute  of  limitations,  it  operates 
as  a  new  promise  continuing  the  note,  and  removing  it  from  the 
operation  of  the  statute  as  against  the  promisor,  which  begins  to 
run  as  against  him  only  from  the  date  of  the  promise.  Such  promise 
may  be  enforced  in  equity  by  the  mortgagee  in  the  action  to  fore- 
close the  mortgage;  and  he  may  treat  the  vendee  as  a  principal 
debtor,  and  take  judgment  for  deficiency  against  him.  (Daniels 
V.  Johnson,  416.) 

2.  Continuation  of  Debt  and  Lien— Mebokb— Renewal— Extension 

— Inapplicable  Pbovision  of  Ck>DE. — In  such  case,  there  is  a  mere 
continuation  of  the  liability  upon  the  note  for  a  longer  term,  which 
carries  with  it  a  continuation  of  the  lien  of  the  mortgage.  There  is 
no  merger  of  the  debt  in  a  new  contract,  and  no  renewal  or  extension 
of  the  lien,  nor  any  extinguishment  thereof;  but  it  is  merely  con- 
tinued for  the  period  during  which  the  note,  as  continued,  has  to  run. 
Section  2922  of  the  Civil  Code  is  not  applicable,  where  the  statute  of 
limitations  has  not  fully  run  against  the  debt  before  the  new  promise 
is  made.    (Id.) 

3.  WBITTEN   CONTBACnV-REABONABLB  TiMB  FOB   DELIVEBT  OF   WaTEB — 

Obal  Agbeement  as  to  Time. — ^An  action  founded  upon  the  written 
contract  between  the  parties  for  the  delivery  of  water,  construed  as 
a  contract  to  deliver  it  within  a  reasonable  time,  and  interpreted 
CXXIX.    CA1..-60 
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under  an  adniiMible  oral  agreement  of  the  parties,  fixing  a  specified 
time  as  the  limit  for  sneh  deliTeiy,  ia  not  barred  by  the  prorisioMB  of 
section  337  of  the  Code  of  Civil  Procedure,  where  the  required  de- 
livery was  less  than  four  years  before  the  oommenoement  of  ttie 
action.     (Richter  t.  Union  Land  etc.  Co.»  367.) 

4.  Limitations     Iivappuoablb — ^FBAin>--OTHEi    Rbucf. — WTiere      no 

fraud  in  charged  in  the  complaint,  and  the  action  is  not  for  relief 
on  the  ground  of  fraud  or  mistake,  but  is  based  upon  an  ol>li|n«tioii 
growing  out  of  failure  to  perform  a  written  contract,  upon  whioli  ii«i 
cause  of  action  arose  until  within  four  years  before  the  eomme 
ment  of  the  suit,  the  limitations  prescribed  by  subdivision  4  of 
tion  330  an<l  by  section  348  of  the  Code  of  Civil  Procedure  are  in- 
applicable.    (Id.) 

5,  Election  to  Rescind  Cowtbact  and  Rbooteb  Moket  Paid — Rrx- 
NiNO  or  Statute  as  to  Impued  Cohtbaot. — ^The  plaintiff  had  the 
election  to  treat  the  contract  as  still  subaisting,  notwithstandinir 
any  broach  of  it,  and  the  limitation  of  subdivision  1  of  section  330, 
rpferring  to  actionH  on  contracts  "not  founded  upon  an  instrument 
of  writing.**  could  not  begin  to  run  against  an  action  to  recover  the 
purchaHc  money  for  total  failure  of  consideration  of  the  contract 
until  the  plaintifT  made  his  election  to  rely  no  longer  upon  the  eon- 
tract,  and   to  nue  for  the    money  paid  to  the  defendant    under  it. 
(Id.) 

See  Eminent  Domain,  2,  3;  Quardiaa  tad  Ward,  S;  Irrigation 
DiHtrict,  1;  Receiver,  18;  Sale,  21. 


STOCK  AND  STOCKHOLDERS.    See  Oontraet,  15-18;  Corporations. 


STREET  ASSESSMENT. 

1 .  CoNTBACT — Amount  or  Work. — ^A  oontraet  for  a  street  improvement 
calling  for  less  work  than  that  proposed  in  the  resolution  of  intention 
of  the  common  council  is  void.     (Kutchin  ▼.  Engelbret,  685.) 

2.  Special  Pebmits  to  Lot  Ownebs — ^Resolution  or  iNiSNnoir — As- 
sessment.— The  common  council  has  no  power,  intermediate  the 
passage  of  a  resolution  of  intention  to  order  a  particularly  described 
street  improvement  and  the  passage  of  the  resolution  ordering  the 
work,  to  grant  special  permits  to  individual  lot  owners  to  do  such 
portions  of  the  work  as  are  adjacent  to  their  premises;  and  if  it 
does  so,  a  contract  subsequently  entered  into  to  do  the  work  in  front 
of  the  lottf  of  owners  to  whom  special  permits  had  not  been  granted, 
and  an  assessment  therefor  levied  on  such  lots  alone,  are  void.    (Id.) 

3.  Prima   Facie   Cabs— Record   Upon   AFPKAL—AniDATini,— Where 

there  is  nothing  in  the  record  upon  appeal  from  a  judgment  enforcing 
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a  Htreet  assessment  to  overcome  the  prima  facie  case  made  by  the 
introduction  of  the  assessment,  warrant,  and  accompanying  docu- 
ments, the  judgment  must  be  affirmed.  Affidavits  printed  in  the  tran- 
script which  form  no  part  of  the  record  cannot  be  considered.  (War- 
ren k  Mallej  ▼.  Russell,  381.) 

4.  Fixing  of  Gkadk— Outside  Onossma — Ghanob  of  Grade  not  Af- 
PAEENT. — ^The  fact  that  the  grade  had  not  been  fixed  at  a  crossing 
outside  of  the  work  ordered  to  be  done  cannot  affect  tjie  case;  and 
where  it  does  not  appear  that  the  official  grade  of  the  work  ordered 
to  be  done  had  been  fixed  prior  to  the  time  mentioned  in  the  com- 
plaint, no  question  arises  as  to  a  change  of  grade  without  a  petition 
of  the  majority  of  those  owning  the  land  on  the  street.     (Id.) 

5.  Protest  not  Made  in  Time — Jubisoiction. — A  protest  not  asserted 

within  the  ten  days  prescribed  by  the  street  law  is  of  no  consequence/ 
and  gives  no  jurisdiction  to  the  board  of  supervisors  to  act  thereupon. 

(Id.) 

6.  Notice  of  Resolution  bt  Stbeet  SupSBiNTENDENiy-OBScuBiTiEB — 

Insufficient  Record  Upon  Appeal — ^Resolution  not  Identified. — 
Obscurities  in  a  printed  notice  of  resolution  given  by  the  street  su- 
perintendent are  not  material  if  not  evidently  misleading;  and 
where  the  resolution  of  intention  involved  in  the  case  is  not  set  forth 
in  the  record  upon  appeal,  it  does  not  appear  that  the  obscure  notice 
had  reference  to  the  resolution  of  intention  under  which  the  work 
was  ordered.     (Id.) 

7.  Assign ABiiJTY  of  Contract — Lien  of  Assignee. — The  original  con- 
tractors may  assigne  the  contract  to  others^  who  may  do  the  work,  and 
the  lien  follows  the  completion  of  the  work  by  the  assignee.     (Id.) 

*8.  Proceedings  in  Invitum — Complla.noe  with  Statute  Essential. — 
Proceedings  upon  which  a  street  assessment  are  based  are  in  invitum, 
and  the  statute  must  be  substantially  complied  with,  or  the  assess- 
ment will  be  void.     (San  Diego  Inv.  Co.  v.  Shaw,  273.) 

0.  CoBT  OF  Grading  Street — ^Void  Assesshsnt  Upon  Lots  on  One 
Side  of  Street. — ^The  city  authorities  have  no  power  to  assess  the 
entire  cost  of  grading  a  street  upon  the  lots  on  one  side  thereof  if 
the  street  upon  which  the  work  was  done  was  not  a  subdivision, 
street,  avenue,  or  lane,  and  the  work  was  not  done  opposite  work 
of  the  same  class  already  done;  and  such  an  assessment  is  void« 
(Id.) 

10.  Construction  of  Statute— Lands  Fronting  on  Work. — ^The  pro- 
vision of  the  statute  that  "the  expenses  incurred  for  any  work  author- 
ized by  this  act shall  be  assessed  upon  the  lots  and  lands  fronting 

thereon,"  means  that  the  expense  of  the  whole  work  authorized  by 
the  act  in  the  improvement  of  a  public  street  shall  be  assessed  upon 
all  of  the  lands  fronting  on  the  work,  on  both  sides  of  the  street,  re- 
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gardless  of  whether  more  of  the  work  of  grading  is  done  on  ilie 
Hide  of  the  street  than  on  the  other.  The  public  improvement,  irhen 
made,  it  equally  for  the  benefit  of  each  and  every  loi  abutting  oo  tbe 
street.    (Id.) 

11.  Burden  or  Pboof — ^Pbesumftion  fbom  Documentabt  Pioof. — In 
an  action  to  foreclose  the  lien  of  a  street  assessment,  evidence  of  the 
documents  provided  by  the  statute  as  prima  facie  evidence  of  the 
regularity  and  correctness  of  the  assessment  and  of  the  prior  pro- 
ceedings throws  the  burden  of  proof  upon  the  defendant.  (Williams 
V.  Bergin,  461.) 

12.  Pbebumption  not  Affected  bt  Unexplahted  Dela.t — ^AFFnucATnrK 
OF  Issue. — ^The  presumption  of  the  sufficiency  and  regularity  of  tbe 
proceeding  arising  from  the  statutory  proof  is  not  affected  by  tbe 
unexplained  lapse  of  time  for  a  period  of  three  years  between  tbe 
date  of  the  work  and  the  date  of  the  assessment.  The  affirmative  of 
the  issue  still  remains  upon  the  defendant  to  show  a  defect  in  the 
proceedings.     (Id.) 

13.  Time  of  Bid  fob  Wobk — ^Pbesumftion. — WTiere  there  is  nothing  to 

disclose  that  the  bid  for  the  work  was  not  put  in  within  the  time 
provided  in  the  advertisement  for  bids,  it  must  be  presumed  that  it 
was  put  in  in  time,  though  the  bids  were  not  opened  and  considered 
by  the  supervisors  until  after  such  time  had  elapsed.  It  must  be 
presumed  that  official  duty  was  regularly  performed,  as  well  as  that 
all  the  proceedings  were  regular  from  the  prima  facie  case  made  by 
the  plaintiff.     (Id.) 

14.  Blank  Bid — ^Void  Ck)NTBACT — JuRiSDicnoir  of  Supebvtsobs. — ^A 
blank  bid  omitting  the  name  of  the  bidder  is  void.  Such  blank  can- 
not constitute  a  bid;  and  no  valid  contract  can  be  let  thereupon  to 
the  persons  who  actually  presented  the  blank  bid.  The  supervisors 
have  no  jurisdiction  to  make  a  contract  with  one  who  is  not  a  bidder. 
(Id.) 

15.  Bond  of  Contbaotob  Refebbino  to  Bid— MiSBBcrrAL— Void  Bond. — 

A  void  bid  is  not  rendered  valid  by  a  bond  attached  thereto  signed 
by  the  contractors  and  their  sureties,  referring  to  and  misredting  a 
bid  or  proposal  made  by  them.  The  offer  or  bid  must  be  in  such 
form  as  to  be  binding  upon  its  acceptance,  otherwise  the  bond  would 
be  of  no  avail.     (Id.) 

10.  Absence  of  Bid  Jubisdictional. — The  absence  of  a  valid  bid  is  jur- 
isdictional, and  is  a  defect  which  cannot  be  corrected  upon  appeal. 
(Id.) 

STREETS,  ROADS,  AND  HIGHWAYS. 

1.  Roads  and  Highways — Condemnation  of  Land — Jubisdiotion  of 
SuPEBVisoBS — ^Res  Adjudicata. — ^The  jurisdiction  of  the  supervisors 
to  order  proceedings  by  the  county  to  condemn  landa  for  a  public 
road  is  conclusively  established  by  a  final  decision  upon  a  writ  of 
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review,  upon  petition  of  the  parties  whose  lands  are  condemned,  es- 
tablishing such  jurisdiction.     (Glenn  Ck>unt7  v.  Johnston,  404.) 

2.  Appeal  from  Judoment  of  Ck>in>EMNATioN — Ibbeoulasities  of  Su 
PEBvisoRS. — I'pon  appeal  from  a  judgment  in  such  condemnation 
proceedings  awarding  a  judgment  for  the  value  of  the  land  taken 
and  damages  as  assessed  by  the  jury,  mere  irregularities  or  errors 
of  the  board  not  affecting  its  jurisdiction  do  not  affect  the  judg- 
ment appealed  from,  and  cannot  be  considered.     (Id.) 

3.  Nonpayment  of  Judgment  Awabded — ^Annulment  of  Pboceedings. 

Where  more  than  thirty  days  have  elapsed  after  the  final  judgment 
without  tlie  payment  or  deposit  in  court  of  the  sum  of  money  as- 
sessed by  the  verdict  of  the  jury,  in  a  proceeding  brought  by  the 
county,  upon  order  of  the  board  of  supervisors,  to  condemn  the  right 
of  way  for  a  road,  the  defendant  is  entitled,  under  sections  1251 
and  1252  of  the  Code  of  Civil  Procedure,  to  have  the  entire  pro- 
ceedings in  the  superior  court  vacated  and  annulled.     (Id.) 

4.  CONSTBUCTION  OF  CODE— APPLICABILITY  TO  MUNICIPAL  CJOBPOBATIONS 

— Inability  to  Enforce  Payment. — Sections  1251  and  1252  of  the 
Code  of  Civil  Procedure  are  general  in  their  terms,  and  apply  to  all 
cases.  The  statute  has  made  no  distinction  in  favor  of  municipal 
corporations,  but  has  made  the  right  of  the  defendants  to  have  the 
proceedings  annulled  depend  upon  the  nonpayment  of  the  sum  as- 
sessed, and  the  inability  of  the  defendants  to  enforce  payment  by 
execution.     (Id.) 

5.  Action  for  Obstbuction  op  Highway — ^Evidencb— Petition  and 
Pencil  Sup  not  Pboved. — In  an  action  to  remove  the  defendant's 
fence  from  an  alleged  public  highway,  a  document  purporting  to  be 
a  petition  for  a  county  road,  which  bears  no  date,  and  is  not  shown  to 
have  been  on  file  or  in  the  custody  of  anyone,  and  to  which  is  ad- 
hesively attached  a  slip  in  pencil  containing  a  description  of  the 
proposed  road,  without  any  evidence  to  show  when  it  was  attached 
or  by  whom  it  was  written,  is  not  admissible  in  evidence  to  show  the 
formal  laying  out  of  the  road.     (Shepherd  v.  Turner,  530.) 

6.  Recobd  of  Supebvibobs — Failube  of  Pboof.— ^A  portion  of  the  rec- 

ords of  the  board  of  supervisors  appointing  a  petitioner  to  give  notice 
to  interested  land  holders  to  object  to  the  laying  out  of  a  public 
road,  and  subsequently  appointing  viewers,  and  adopting  their  re- 
port, not  shown  to  have  been  based  upon  any  petition  and  proper 
proceedings  appearing  in  the  record,  and  not  shown  to  have  been 
made  concerning  the  road  in  which  the  alleged  obstruction  exists, 
nor  to  be  connected  with  the  defendant  or  his  grantors,  is  properly 
excluded  as  evidence  relating  to  the  formal  laying  out  of  the  alleged 
road.    (Id.) 
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7.  Refobt  of  NoncB  of  Roai>— Inaomissible  Evidknck.— A  written 

report  to  the  superviBors  stating  that  the  signer  had  given  notice 
of  a  county  road,  specifically  described,  to  all  persons  living  &Iaag 
the  line,  and  that  he  found  them  all  in  favor  of  the  road,  which  wms 
not  under  oath,  and  did  not  appear  to  be  a  public  record,  and  did 
not  show  that  the  defendant  or  his  grantors  lived  along  the  line  of 
the  proposed  road,  is  not  admissible  in  evidence  for  any  purpose. 
(Id.)        . 

8.  Refusal  of  Boabd  to  Vaoatb  Road— Pbocbxdi rob  Inadmissible. — 

Proceedings  of  the  board  of  supervisors  upon  a  petition  to  vacate 
a  public  road,  which  included  the  premises  upon  which  defendant  hjul 
placed  his  fence,  with  which  proceedings  the  defendant  is  not  shown 
to  have  had  any  connection,  have  no  tendency  to  prove  the  existence 
of  a  highway  as  against  him,  and  are  not  admissible  in  evidence 
against  him.     (Id.) 

0.  Reputation  of  Highwat — ^Hrabsat. — ^Evidence  is  not  admissible 

for  the  purpose  of  showing  that  the  alleged  road  was  generally 
spoken  of  and  regarded  by  the  people  in  the  neighborhood  as  a  pub- 
lic road.  IlearMiy  evidence  is  not  admissible  to  prove  the  existence 
of  a  highway;  nor  can  its  existence  be  proved  by  showing  that  it  was 
generally  reputed  to  be  a  highway.     (Id.) 

10.  Use  of  Road— Dedication — Declabationb. — While  it  is  competent 
to  prove  the  use  made  of  the  road,  and  the  extent  of  the  use  or  travel 
over  the  road,  for  the  purpose  of  nhowing  a  dedication  or  adverse 
user  of  the  road  under  a  claim  of  right,  it  is  not  competent  to  prove 
such  user  by  the  declarations  of  third  parties.     (Id.) 

STREET  RAILROAD. 

1.  MuNioiPAL  Ordinance — Stbeet  Fbanchise  fob  Railroad — Single 
OB  Double  Tback — Election — (Continued  Right — Coxstbitction  ok 
Obdinange  with  Statute. — A  municipal  ordinance  granting  the 
right  of  way  to  a  railroad  company  over  one  of  its  streets,  and  re- 
quiring it  to  construct  its  track  or  tracks  as  near  the  center  of  the 
street  as  may  be,  is  to  be  construed  in  connection  with  the  statute 
under  which  the  railroad  company  is  incorporated,  as  providing  for 
such  use  of  the  street,  and  for  such  single  or  double  track  as  is  au- 
thorized by  the  statute.  In  the  absence  of  any  express  limitation  in 
the  ordinance  requiring  the  immediate  election  of  the  use  of  a  single 
or  double  track  by  the  railroad  company,  the  city  council  must  be 
deemed  to  have  granted  the  right  of  way  with  the  privilege  to  the 
company  to  construct  a  single  tract  at  the  outset,  and  the  con- 
tinued right  to  construct  an  additional  track  in  the  future,  when- 
ever it  should  become  desirable  from  the  necessities  or  convenience 
of  operating  its  road.    (Workman  v.  Southern  Pacific  R.  R.  Co.,  536. ) 

2.  Detebmination  of  Necessity — Ck^NSTBucriON  of  Statute. — Under 
a  statute  empowering  the  governing  body  of  a  city  to  grant  "the  use 
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of  any  of  the  street  or  highway!  which  may  be  absolutely  neoeaeary 
in  order  to  enable  any  such  company  to  reach  an  aocesBible  point  for  a 

depot  in  any  such city,  ....  or  to  pass  through  the  same  along 

as  direct  a  route  as  possible  and  accommodate  the  traveling  and  com- 
mercial interests  thereof,"  the  city  coundl  is  not  required  to  de- 
termine in  the  first  instance  what  use  of  the  street  is  "absolutely  nec- 
essary" for  the  company.  Tlie  statute  does  not  require  the  use  to  be 
designated  in  the  ordinance ;  but  it  is  sufficient  to  designate  the  street 
to  be  used,  and  it  may  be  properly  left  to  the  determination  of  the 
railroad  company  what  use  thereof  will  be  necessary  for  its  business, 
which  can  only  be  determined  as  time  and  experience  shall  demon- 
strate.    (Id.) 

3.  OuDiNANCE  NOT  A  Retocable  Ligense. — ^An  Ordinance  granting  the 

right  of  way  over  a  street  to  a  railroad  company,  which  contains 
no  limitation  of  time  for  the  completion  of  a  double  track,  is  not 
to  be  construed  as  a  revocable  license  for  such  completion^  on  the 
ground  that  a  single  track  was  first  completed  and  used  under  the 
ordinance.     (Id.) 

4.  IMMATKBIAI.   FiNraNG — ^TlTLE  TO   StBEET  IN   FEE— APPELLANTS   NOT 

Injubed. — ^Where  the  city,  which  has  appealed,  is  bound  by  the 
terms  of  its  ordinance  to  allow  a  double  track  to  be  constructed 
upon  its  street^  and  the  double  track  is  constructed  upon  the  op- 
posite side  of  the  street  to  that  claimed  in  fee  by  a  private  party 
appellant,  it  is  immaterial  to  either  of  the  appellants  whether  a 
finding  that  the  appellants  have  no  title  or  interest  in  the  land 
within  the  lines  of  the  street  is  or  is  not  sustained  by  the  evidence. 
(Id.) 

6.  Stbebt  Railway— €k)icM0N  Use  of  Stbeet  by  Two    Lines— Oon- 

BTBUOnON  OF  CODB — ObIOINAL      EXPENSE — TREASONABLE      VaLUE. — 

Section  499  of  the  Civil  Code,  which  provides  for  the  joint  use  of 
part  of  the  same  street,  not  exceeding  five  blocks  by  two  lines  of 
street  railway  operated  under  different  managements,  "each  paying 
an  equal  portion  for  the  construction  of  the  tracks  and  appurte- 
nances used  by  them  jointly,"  as  applied  prospectively  to  a  case 
where  no  track  has  been  constructed,  leaves  it  to  the  lines  to  agree 
as  to  the  construction  thereof,  the  expense  of  which  is  to  be  equally 
borne;  but  the  section  also  extends  to  a'  case  where  one  line  has 
already  constructed  and  used  its  track,  and  another  line  seeks  to 
use  it  under  the  statute,  in  which  case  the  latter  is  not  required 
to  pay  one-half  the  original  expense  of  its  construction,  but  only 
one-half  of  its  reasonable  value  at  the  time  of  permission  to  use  it. 
(Hook  V.  Los  Angeles  Ry.  Co.,  180.) 

G.  Present  Cost  of  Mateblals. — ^Where  the  court  allowed  and  re. 
quired  the  payment  by  the  new  line  of  one-half  of  what  would  have 
been  the  present  cost  of  the  material  used  in  the  track  and  ap- 
purtenances at  the  time  of  its  decree,  in  the  absence  of  any  other 
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evidence  of  the  reasonable  ralue  of  the  aame  at  that  time,  the  al- 
lowance of  auch  cost  ia  aufficient  proof  that  that  was  its  rea80iijal>le 
value.     (Id.) 

SURETIES.    See  Appeal,  21,  22;  Bonds,  L 

hWAMP  AND  OVERFLOWED  LAND. 

1.  Swamp  Land  Fund — Pbopebtt  op  State — ^Divibion  op  OotJKTT — 
Reclamation  District  in  New  Ck>UNTT — Legislation — Right  oir 
Payment. — Money  paid  into  the  treasury  of  a  county  to  the  credit 
of  the  swamp  land  fund  is  the  property,  not  of  the  county,  but  of 
the  state;  and  where  the  priee  of  swamp  lands  in  the  county  had 
been  paid  into  that  fund,  and  the  county  was  thereafter  divided, 
and  the  reclamation  district  for  those  lands  was  situated  wholly 
in  the  new  county,  which  had  no  part  of  the  swamp  land  fund, 
and  reclamation  was  there  effected,  new  legislation  is  not  ret^uired 
to  warrant  payment  to  the  owners  of  such  lands  of  their  proportion 
of  the  swamp  land  fund  of  the  old  county.  (California  Pastoral 
etc.  Co.  V.  Whitson,  376.) 

2.  Statutory  Construction — Statement  by  Rsgisteb^Location  op 
District — ^Payments  to  Purchasers. — Section  3477  of  the  Polit- 
ical Code,  requiring  the  register  of  the  state  land  office,  upon  re- 
ceiving proper  proofs  of  the  reclamation  of  swamp  lands,  to  credit 
each  purchaser  in  the  district  with  payment  in  full  for  such  lands, 
and  to  forward  "to  the  treasurer  of  the  county  in  which  any  part 
of  the  district  is  situated,  a  statement  showing  the  amount  paid 
by  each  purchaser  in  the  district,"  is  to  be  construed  with  other 
provisions  requiring  the  treasurer  to  divide  the  balance  of  the 
swamp  land  fund  "pro  rata  among  the  original  purchasers  of  land," . 
and  to  "pay  to  each  purchaser  the  amount  found  to  be  due,"  and 
the  reference  to  the  location  of  the  district  is  not  to  be  considered 
as  standing  in  the  way  of  the  payment  to  the  purchasers  as  required 
])y  law.  The  statement  by  the  register  is  properly  made  to  the 
treasurer  of  the  county  in  w^hich  the  lands  of  the  district  were 
situated  when  the  payments  for  the  swamp  lands  were  made,  and 
not  to  the  treasurer  of  a  new  county  in  which  the  district  is  sit- 
uated, which  has  no  part  of  the  swamp  land  fund.     (Id.   ) 

3.  Refusal  of  Treasurer  of  Old  County — Mandamus. — Where  the 

treasurer  of  the  old  county,  after  receiving  from  the  register  of 
the  state  land  office  the  proper  statement  of  payments  made  into 
its  treasury  by  purchasers  of  swamp  lands  situated  in  the  new 
county,  the  reclamation  district  of  which  was  there  located,  refused 
to  make  any  payment  to  the  successor  of  the  owners  of  the  re- 
claimed lands,  mandamua  will  lie  to  compel  him  to  pay  the  amount 
found  to  be  due  to  such  owners  out  of  the  moneys  in  his  hands  to 
the  credit  of  the  swamp  land  fund  of  the  county.  (Id.) 
See  Reclamation  District. 
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1.  National  Banks — Limit atior  of  Poweb  of  State. — ^The  right  of 
the  state  to  exercise  its  power  of  taxation  over  the  property  of 
national  banks  is  limited  and  defined  by  section  5219  of  the  Re- 
vised Stautes  of  the  United  States;  and  the  state  can  exercise  no 
power  of  taxation  not  therein  expressly  permitted.  (First  Nat. 
Bank  v.  City  and  County  of  San  Francisco,  96.) 

2.  Void  Assessment  of  Personal  Assets— R.:cov2RY  of  Taxes  Paid 

Under  Protest. — An  assessment  of  the  personal  assets  of  a  national 
bank  by  the  state  is  not  permitted  and  is  void;  and  taxes  collected 
under  such  void  assessment,  and  paid  under  protest,  may  be  re- 
covered back.     (Id.) 

3.  Action  to  Recov-er  Taxes  Paid  Under  Protest — Failure  to  De- 
duct Mortgage  from  Assessment  of  Land — Insufficient  Com- 
plaint— Neglect  of  Plaintiff. — A  complaint  in  an  action  against 
a  county  to  recover  taxes  paid  under  protest,  by  reason  of  nonde- 
duction  of  a  mortgage  to  the  regents  of  the  state  university  from 
the  total  value  of  the  property,  which  does  not  state  the  value  of 
the  property,  nor  show  that  a  statement  of  plaintiffs  property  was 
demanded  by  or  given  to  the  assessor,  and  which  shows  that  the 
plaintiff  neglected  to  make  any  domnnd  upon  the  assessor  for  a 
deduction  from  the  assessment  until  after  the  work  of  the  as- 
sessor had  been  performed,  and  he  had  lost  jurisdiction  to  correct  it, 
and  also  that  he  neglected  to  apply  to  the  supervisors  for  a  reduc- 
tion of  the  assessment  until  after  they  had  lost  jurisdiction  of  the 
matter,  states  no  cause  of  action.  (Henne  v.  County  of  Los  An- 
geles, 297.) 

See  Reclamation  District ;  Sale,  14;  Schools. 

TENANTS  IN  COMMON.      See  Injunction,  6. 
TENDER.     See  License,   1. 
TRESPASS.     See  Eminent  Domain. 
TRUST.     See  Church. 

VENDOR  AND  VENDEE. 

1.  Assignment  of  Contract  or  Saub — ^Representation  as  to  TiTUt-* 
Knowledge  of  Facts — ^Reformation — Rescission. — ^An  assign- 
ment of  a  contract  for  the  sale  of  land  by  a  railroad  company  which 
had  a  patent  therefor,  made  in  consideration  of  the  transfer  of 
nursery  stock  by  the  assignee  to  the  assignor,  cannot  be  reformed  or 
rescinded  by  the  assignee  on  the  groimd  that  the  assignor  repre- 
sented that  the  title  was  good,  and  that  the  contract  did  not  ex- 
press the  understanding  of  the  parties,  if  it  appears  that  the  con- 
tract to  take  the  assignment  of  the  contract  of  sale  was  clear  and 
unambiguous,  and  fully  understood  by  the  assignee,  and  that  both 
parties  knew  all  the  facts  upon  which  the  representation  was  based. 
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and  believed  that  the  railroad  oompaaj  had  a  good  titk  to  tlw  land. 
(Choate  v.  Hyde,  580.) 

2.  EXPBE88I0N    OF   OPINION    BT    VeNDOI— EqUAL   MbAKB    OT    IkFOBMA- 

Tioif — ^ABflBNCE  OP  Fraud. — ^A  mero  cxpreuion  of  opinion  hj  the 
Tender  as  to  the  suffloiency  of  the  title,  if  the  means  of  informatioD 
respecting  it  are  equally  accessible  to  both  parties,  or  the  same 
facts  are  within  the  knowledge  of  both  parties,  and  no  oonfidcntiai 
relation  exists  between  them,  does  not  constitute  fraud  or  deeeit 
on  the  part  of  the  vendor,  and  does  not  justify  the  pur^neer  in 
relying  thereon.  (Id.) 
See  Assignment;  Sale. 

VENUE.    See  Place  of  TriaL 
WASTE.     See  Injunction,  1-3. 

WATER  AND  WATER  RIGHTS. 

1.  Action  to  Detekuine  Water  Rights — Judghbut  Ookrbbikg 
Right  to  Lay  Pipe — Appeal — Stay  of  Proceedings — Supkb8Sdba.8. 
— Upon  appeal  from  a  judgment  in  an  action  to  determine  water 
rights,  which  confers  upon  the  plaintiffs  the  right  to  lay  a  pipe 
through  the  land  of  the  defendant,  the  statutory  appeal  bond  in 
the  sum  of  three  hundred  dollars  stays  proceedings  in  the  court  be- 
low upon  the  judgment  appealed  from;  and  a  supersedeas  will  is- 
sue to  restrain  any  proceedings  under  the  judgment  to  lay  the  pipe 
line  during  the  appeal.     (Daly  v.  Ruddell,  300.) 

2.  Water  Rights — Executed  Oral  Agreement — Easement  for  Pipe 
— User  of  Water — Finding  Against  Evidence. — ^In  an  action  in- 
volving a  water  right,  when  the  evidence  showed  that  plaint ifT's 
predecessor  had,  by  an  executed  oral  agreement  with  defendant's 
predecessor,  and  for  a  valuable  consideration  acquired  an  equitable 
title  to  the  flow  of  water  upon  his  land  through  a  pipe  connected 
with  a  tank  on  defendant's  land,  which  was  supplied  with  run- 
ning water  from  a  spring,  and  had  by  five  years'  user  of  the  right 
agreed  upon  acquired  the  legal  title  to  the  easement  for  his  pipe, 
and  to  the  use  of  the  water  flowing  from  an  orifloe  near  the  surface 
of  the  tank,  to  the  extent  agreed  upon,  a  finding  that  defendants  are 
entitled  to  the  whole  of  the  stream  of  water  flowing  from  the 
spring  is  against  the  evidence.     (Fogarty  v.  Fogarty,  46.) 

5.  Presumption  of  User  Under  Agreement. — In  the  absence  of  evi- 
dence to  the  contrary,  it  must  be  conclusively  presiuned  that  the 
subsequent  user  of  the  right  agreed  upon  was  under  the  agree- 
nieut,  and  therefore  adverse  as  of  right.     (Id.) 

*.  Prescripti\'e  Title — Pleading — ^Findings — Gonjunotiyx  Denials. 

Where  the  complaint  alleged  ownership  in  the  plaintiff  of  the 

whole  of    the   water  flowing  from  the  spring  and  also  pleaded  a 
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preaoriptiye  title  thereto  under  allegations  that  for  more  than  five 
years,  "plaintiff  and  his  grantors  have  had  the  continuous,  ex- 
clusive, uninterrupted,  peaceable,  notorious,  and  adverse  use,  en- 
joyment, and  possession  of  the  said  water  against  defendant  and 
all  others,  with  the  knowledge  of  all,"  etc,  conjunctive  denials  of 
such  allegations  in  the  answer  and  in  the  findings  are  improper; 
and  notwithstanding  the  form  of  the  denials  of  the  answer  may 
have  been  waived  at  the  trial,  the  form  of  the  findings  is  not  suf- 
ficient to  negative  the  claim  of  adverse  user.     (Id.) 

5.  SumciENCT  OF  Advebse  Ubeb — Claim  of  Right— Kitowledge  of 
Advebbe  Pabtt. — ^AU  that  is  necessary  to  make  a  user  of  water  ad- 
verse is  a  claim  of  right  in  the  party  using  it,  and  knowledge  of 
the  adverse  party.  The  user  of  the  water  might  be  adverse,  with- 
out being  open  or  notorious.     ( Id. ) 

6.  Decay  of  Tank — ^Ubeb  fbom   Spring — Conbent  of  Claimant- 

Succession  OF  Title — Right  of  Recovery. — ^Where  the  tank  with 
which  plaintiff's  pipe  was  connected  became  decayed,  and  a  sub- 
sequent claimant  of  defendant's  land,  being  defendant's  immediate 
grantor,  declined  to  allow  the  rebuilding  of  the  tank  at  joint  ex- 
pense, and  declared  that  he  had  then  no  use  for  the  water,  and 
plaintiff's  grantor,  by  consent  of  such  claimant,  connected  his 
pipe  directly  with  the  pipe  from  the  spring  so  as  to  take  all  of  the 
water  therefrom,  which  was  so  used  continuously  by  plaintiff  and 
his  grantor  for  eight  years,  plaintiff's  right  of  use  of  the  whole 
of  the  water  flow^ing  in  the  pipe  from  the  spring  is  good  as  against 
all  of  the  world,  except  the  successors  in  interest  of  the  owner 
who  agreed  with  the  plaintiff's  grantor  as  to  the  limited  right  of 
user  from  the  tank;  and,  if  the  defendant  does  not  establish  suc- 
cession of  his  title  from  such  owner,  plaintiff  is  entitled  to  recover 
as  against  him.     (Id.) 

7.  Irrigation  of  Lands — Lien  of  Water  Company  fob  Annual  Rates 
— Construction  of  Contract — Covenants  Binding  Representa- 
tives.— In  the  absence  of  any  law  regulating  water  rates,  a  water 
company  engaged  in  the  irrigation  of  lands  in  a  farming  district  may 
enforce  a  lien  upon  the  lands  to  which  water  is  supplied,  as  against 
a  subsequent  purchaser  thereof,  for  nonpayment  of  the  annual  rates 
fixed  by  the  contract  with  the  original  owner,  when  the  contract 
makes  the  water  supplied  thereunder  an  appurtenance  to  the  land 
upon  which  it  is  to  be  used,  and  contains  a  covenant  binding  the 
owner  of  the  land,  his  heirs  and  assigns  and  successor  in  interest, 
to  pay  a  fixed  sum  per  year  to  the  water  company,  although  tech- 
nically such  covenant  does  not  run  with  the  land.  (Fresno  Canal 
etc.  Co.  V.  Park,  437.) 

8.  PuBuo  Use — ^Regulation  of  Water  Rate — ^Franchise — Constitu- 
tional Law — Construction  of  Constitution. — The  provisions  of 
the  state  constitution  making  the  use  of  all  water  appropriated 
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for  sale,  rental,  or  distribution  a  public  uae,  and  subject  to  the 
regulation  and  control  of  the  state  in  the  manner  to  be  prescribed 
by  law,  and  declaring  that  the  right  to  collect  rates  or  oorapensa- 
tion  for  the  use  of  water  in  any  county,  city  and  county,  or  town, 
or  the  inhabitants  thereof,  is  a  franchise,  and  cannot  be  ezereised 
except  by  authority  of  and  in  the  manner  prescribed  by  law.  are 
not  to  be  construed  as  taking  aw^ay  the  right  under  the  general 
law  of  the  land  to  collect  rates  or  compensation  fixed  by  contract 
of  the  parties  for  the  irrigation  of  lands,  in  the  abeence  of  a 
special  statute,  or  authoriised  provision,  regulating  such  rates. 
(Id.) 

9.   CojfSTBUCTlON  OF  ACT  OF   1883 — PoWER  OF  SUPEBVIBOBS — MAXIMUM 

Rates— Right  of  Contract.— The  act  of  March  12,  1886  (SUts. 
1885,  p.  05),  does  not  destroy  the  right  of  contract  between  irriga- 
tion companies  and  the  owners  of  land.  It  merely  allows  the  super- 
visors upon  proper  petition  to  fix  mAximum  rates,  and  the  power  ot 
contract  within  such  maximum  rates  is  still  preserved,  and  until 
the  superviHors  shall  have  acted,  pernons  selling  water  are  allowed 
to  continue  to  collet-t  their  establiiihed  and  customary  rates,  with- 
out being  required  to  make  a  formal  declaration  or  to  secure  an 
ordinance  to  that  effect.     ( Id. ) 

10.  W^ATER  Rights — Adverse  User — Interruption. — An  adverse  user  of 

the  waters  of  a  stream,  in  ordc^r  to  ripen  into  a  title,  must  have 
been  continuous  and  uninterrupted;  and  any  interruption  of  the 
adverse  user,  however  slight,  prevents  the  acquisition  of  a  pre- 
scriptive title.     (Bree  v.  Wheeler,  145.) 

11.  Insufficient   Finding — Adverse   User  of   Half  of   Stream. — ^A 

finding  of  an  adverse  user  of  one- ha  If  of  the  stream  in  contro- 
versy, which  shows  that  the  user  had  been  interrupted  by  the 
plaintiff  at  least  once  each  year,  by  acts  found  to  be  acts  of  tres- 
pass, and  which  does  not  show  that  the  defendant's  user  was  open 
or  notorious,  is  insufficient  to  support  a  judgment  awarding  one- 
half  of  the  water  to  the  defendant.     (Id.) 

12.  Agreement  for  Division  of  Stream  not  Pleaded — New  Trial — 
Amendment  of  Answer. — Where  the  defendant  testified  to  an 
agreement  between  plaintiff  and  defendant  for  division  of, the 
stream,  which  was  not  pleaded  nor  found,  he  will  be  allowed  leave 
to  amend  the  answer  upon  a  new  trinl  granted  upon  appeal. 
(Id.) 

13.  Complaint — I>efecti\'e       Allegations--Appropriation — Adverse 

User — Amendment. — A  complaint  not  specifically  alleging  that  the 
plaintiff  is  the  owner  of  the  stream  in  controversy,  and  which 
attempts  to  allege  an  appropriation  by  plaintiff's  grantor,  with- 
out pleading  the  acts  of  such  appropriation,  and  which  alleges 
an  adverse  user  by  the  plaintiff  interrupted  by  the  defendant,  will 
be  allow^ed  to  be  aluended  upon  a  new  trial  granted  upon  plain* 
tiff's  appeal.     (Id.) 
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14.  Contract  fob  Water  for  Irrigation— Price  per  Acre — Construc- 
tion OF  Contract. — A  contract  to  supply  water  for  irrigation  at  tlie 
rate  of  two  dollars  per  acre  for  the  use  of  so  much  water  as  may 
be  necessary  for  the  reclamation  and  permanent  irrigation  for  the 
annual  production  of  crops  upon  a  tract  of  one  hundred  and  sixty 
acres,  which  provides  that  if  there  is  not  a  sufficient  supply  of  wa- 
ter and  the  crops  fail  no  sum  shall  be  paid,  is  to  be  construed  as 
providing  only  for  a  price  of  two  dollars  per  acre  for  so  much  of  the 
land  as  is  irrigated,  and  not  for  the  entire  tract  without  regard 
to  the  extent  of  irrigation.     (Purser  v.  Baker,  607.) 

16.  CoMPiAiNT  for  Water  Furnished  and  Delivered  on  Part  of 
Tract — Findings — Appeal — Presumptions. — Under  a  complaint 
alleging  that  water  was  furnished  and  delivered  on  a  certain  part  of 
the  acreage  of  the  tract  at  two  dollars  per  acre,  findings  upon 
issues  joined  setting  forth  a  less  number  of  acres  upon  which 
water  was  furnished  and  delivered  are  conclusively  presumed  to 
be  true  upon  appeal  by  the  plaintiff  from  the  judgment  on  the 
judgment- roll.  Upon  such  appeal  all  presumptions  are  in  favor 
of  the  judgment,  and  it  cannot  be  presumed  that  plaintiff  was 
injured  by  the  failure  of  the  defendants  to  irrigate  more  land  than 
is  specified  in  the  findings,  or  to  use  water  upon  the  entire  tract. 
(Id.) 
See  Contract,  1-9;  Injunction,  57;  Plaoe  of  Trial;  Public  Lands. 


WILLS.     See  Estates  of  Deceased  Persons,  19. 

WRIT  OF  ASSISTANCE. 

1.  Practice— Notice  of  Hearing — Order  Shortening  Time. — ^Under 

section  lOOo  of  the  Code  of  Civil  Procedure,  the  lower  court  has 
power  to  shorten  the  time  of  notice  for  hearing  an  application  for 
a  writ  of  assistance  to  three  days;  and  where  there  is  nothing  in 
the  record  on  appeal  to  contradict  a  recital  in  the  order  shorten- 
ing the  time  that  it  was  made  for  good  cause,  it  will  be  presumed 
that  the  necessity  for  the  order  was  made  to  appear,  and  that  the 
power  was  rightly  exercised.  (California  Mortgage  etc.  Bank  v. 
Graves,  049.) 

2.  Mortgage — Foreci/)SURE  Sale — Stat  of  Execution — Judgment- 
roll  AS  Evidence. — Notwithstanding  the  pendency  of  an  appeal 
from  a  judgment  foreclosing  a  mortgage  of  real  property,  the 
judgment-roll  is  admissible  in  evidence  on  an  application  for  a  writ 
of  assistance  to  recover  possession  of  the  land  sold  at  the  fore- 
closure sale,  if  no  undertaking  staying  the  execution  of  the  judg- 
ment has  been  given  as  provided  in  section  945  of  the  Code  of  Civil 
Procedure.     (Id.) 

3.  Evidence  in  Support  of  Writ — ^Affidavit. — On  an  application  for 
the  writ  of  assistance  as  against  the  parties  to  the  action,  the 
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facts  of  the  preaentation  of  tlie  ftlMrifTft  deed  to  them,  tlie  demand 
of  posaeflsion  of  the  land,  and  their  refusal  to  eiirreiider  it,  may  be 
shov^n  by  affidavit.     (Id.) 

4.  Appeal  fbom  Oidkb  worn  Wxir— PBBBKRTATioir  cv  BaaH- DncAjm.  1 

On  an  appeal  from  an  order  granting  a  writ  of  aaaistanee  against 
two  defendants,  as  to  only  one  of  whom  the  reoord  affirmativelj 
showcHl  that  the  sheriflfs  deed  was  prosecuted  and  a  demand  of 
possesHion  made,  it  will  be  presumed,  in  the  abaenee  of  evidence  to 
the  contrary,  that  the  evidence  before  the  court  on  the  hearinj^ 
showed  that  the  other  defendant  had  no  such  interest  aa  neoeasi-  i 

tated  the  presentation  of  the  deed  or  the  makiiig  tha  demand    (I<L) 


VOIiTJME  CXXIX. 


129  Cal.  1-8.    MASK  t.  SUPERIOR  COURT. 

Appeal  from  Final  Judgment  in  action  granting  injunction  which  in 
mandatory  in  main  purpose,  suspends  and  stays  operation  of  entire  in- 
junction, pp.  6,  7. 

Approved  in  State  v.  Superior  Court,  28  Wash.  408,  on  appeal  from 
order  awarding  temporary  mandatory  injunction,  commanding  corporate 
officer  to  deliver  property  belonging  to  his  office  to  another,  the  order 
may  be  superseded  in  that  respect. 

129  Gal.  12-14.    SOBIlTSOir  ▼.  THORNTON. 

MiscelUneons.— <}reen  v.  Thornton,  130  Cal.  484,  reciting  history  of 
litigation. 

129  Cal.  14-16.    ESTATE  OP  HICKEY. 

Superior  Court  may,  on  application  of  minor  heirs,  made  within  time 
limited  by  Code  of  Civil  Procedure,  section  473,  vacate  order  for  set- 
tling final  account,  and  of  distribution  on  account  of  mistake  or  ex- 
cusable neglect,  pp.  15,  16. 

Approved  in  L^vy  v.  Superior  Court,  139  Cal.  592,  superior  court  has 
jurisdiction  within  six  months  to  vacate  order  setting  apart  homestead, 
on  motion  of  executors  and  heir,  on  groimd  of  inadvertence,  surprise 
and  excusable  neglect. 

129  Cal.  33-36.    PEOPLE  v.  ROACH. 

In  Prosecation  for  Assault  to  rape  female  under  age  of  consent, 
neither  element  of  force  or  question  of  consent  are  material,  pp.  34, 
35. 

Approved  in  People  v.  Totman,  135  Cal.  135,  following  rule;  People 
V.  Vann,  129  Cal.  119,  on  trial  for  assault  with  intent  to  rape  on  girl 
under  age  of  consent,  fact  that  girl  went  voluntarily  to  room  of  defend- 
ant by  previous  appointment,  and  made  no  resistance,  is  immaterial. 
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129  CaL  36-38.    McBRIDS  t.  NXWLIll. 

Taxpayer  cannot  enjoin  board  of  supervisors  from  allowing  allegm 
claim  against  county  for  printing,  p.  37. 

Approved  in  Barto  v.  Supervisors,  135  Cal.  496,  following  rule.  Dis- 
tingiiished  in  Johnston  v.  Sacramento  Co.,  137  Cal.  210,  injunction  lies 
to  prevent  supervisors  of  one  county  from  performing  unauthorized 
contract  with  supervisors  of  another  county  for  joint  construction, 
equipment,  and  maintenance  of  free  public  ferry  across  boundary  river- 
Board  of  Supervisors  in  passing  on  claim  against  county  acts  in  quasi 
judicial  cap«icity,  and  it  is  presumed  board  will  do  its  duty  and  reject 
claim  if  illegal,  p.  37. 

Approved  in  Glide  v. -Superior  Court,  147  Cal.  24,  prohibition  lies  to 
prevent  superior  court  from  proceeding  with  trial  of  action  to  enjoin 
supervisors  from  acting  on  application  for  organization  of  reclamation 
district;  Alameda  Co.  v.  £vers,  136  Cal.  134,  allowance  by  supervisors 
for  services  of  coroner  which  were  proved  before  it,  and  which  were 
paid  by  treasurer  upon  auditor's  warrant,  cannot  be  recovered  in  col- 
lateral action  by  county  which  does  not  directly  attack  judgment  of 
board,  but  alleges  services  were  not  in  fact  rendered;  Santa  Cruz  Co. 
V.  McPherson,  133  Cal.  284,  where  supervisors  have  acted  on  bids  for 
printing  all  defenses  that  might  have  been  made  to  claim  before  them  are 
precluded  and  cannot  be  urged  in  action  to  recover  back  money  paid  on 
their  allowance. 

129  Cal.  46-51.    FOGARTY  v.  FOGARTY. 

In  Absence  of  Contrary  Evidence,  it  is  conclusively  presumed  that  sub- 
sequent user  of  water  right  agreed  upon  was  under  agreement  and  there- 
fore adverse  as  of  right,  p.  49. 

Distinguished  in  Rose  v.  Mesmer,  142  Cal.  331,  where  there  was  gen- 
eral understanding  and  consent  by  all  owners  of  waters  of  creek  that 
any  part  of  water  could  be  diverted  and  used  when  not  required  by 
others,  and  where  there  was  surplus,  it  could  be  used  upon  other  than 
first-class  lands,  user  of  surplus  on  pasture  lands  is  not  adverse  to 
owners  of  first-class  lands. 

On  Appeal  from  Order  denying  new  trial,  objection  to  sufficiency  of 
findings  is  no  ground  for  reversal,  p.  50. 

Approved  in  Kepfler  v.  Kepfler,  134  Cal.  206,  delay  of  more  than  six 
months  in  filing  findings  in  divorce  after  judgment  ordered,  is  not  ground 
for  new  trial,  and  cannot  be  considered  on  appeal  from  order  denying 
new  trial. 

Miscellaneous. — Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  699, 
finding  in  effect  and  substance  that  defendants  are  entitled  to  all  water 
flowing  in  tunnel  in  excess  of  1.43  inches,  to  which  plaintiff  is  entitled. 
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fixes  plaintifTs  right  as  against  them,  and  omission  of  an  additional 
finding  as  to  how  much  water  tunnel  was  carrying  cannot  injure  plain- 
tiff. 

129  Cal.  51-57.     FONTAWA  ▼.  PACIFIC  CAW  CO. 

Motion  for  Nonsuit  on  grounds  not  ordinarily  specific  to  bring  it  with- 
in ordinary  rule  applicable  thereto  is  not  within  rule  where  defects  of 
plaintiff's  case  are  incurable,  if  they  had  been  specifically  pointed  out, 
p.  55. 

Approved  in  Warner  v.  Warner,  144  Cal.  619,  following  rule. 

129  Cal.  68-86.     W£ST£RFI£LD  v.  N£W  YORK  L.  INS.  CO. 

Where  There  is  an  Unrescinded  Existing  Compromise  it  is  binding 
when  suit  is  commenced  and  is  a  bar  thereto  which  is  not  removed  by 
judgment  or  verdict,  p.  85. 

Distinguished  in  Montgomery  v.  McLaury,  143  Cal.  88,  an  election  to 
disaffirm  a  contract  induced  by  fraud,  and  an  effort  to  obtain  rescission 
of  it  will  not,  if  resisted,  bar  action  and  judgment  based  upon  subse- 
quent affirmance  of  contract,  and  commencement  of  such  action  is  in 
itself  an  affirmance. 

129  Cal.  86-90.    ESTATE  OF  PORTER.    79  Am.  St.  Rep.  78. 

Code  of  Civil  Procedure^  Section  1536,  providing  administrator  may 
sell  property  of  estate  when  it  appears  to  satisfaction  of  court  that  it 
is  for  the  advantage,  benefit  and  best  interest  of  the  estate,  is  valid, 
pp.  87-89. 

Approved  in  Gutter  v.  Dallamore,  144  Cal.  668,  sale  of  land  for  ad- 
vantage, benefit  and  best  interest  of  estate,  though  invalid  as  to  titles 
vested  prior  to  amendment  of  1893  to  Code  of  Civil  procedure,  section 
1536,  is  valid  as  to  titles  vested  subsequent  to  that  amendment:  Estate 
of  Leonis,  138  Cal.  201,  order  vacating  order  of  sale,  upon  motion  of 
heirs  for  want  of  actual  notice  to  them,  and  on  ground  that  it  was  not 
necessary  for  payment  of  debts,  as  adjudged  by  court,  order  remaining 
supported  by  unassailed  finding  that  sale  was  for  best  interest  of  estate, 
is  void.    See  78  Am.  St.  Rep.  863,  note. 

Miscellaneous. — Estate  of  Piper,  147  Cal.  608,  heirs  of  deceased  hus- 
band where  on  distribution  it  is  decreed  that  property  was  separate  prop- 
erty of  wife  whose  estate  was  being  distributed  cannot  appeal  from  dis- 
tribution to  state  for  use  of  school. 

129  Cal.  118-123.    PEOPLE  v.  VANN. 

In  Prosecution  for  Assault  with  intent  to  rape  female  under  age  of 
consent,  her  failure  to  resist  is  no  defense,  p.  119. 

Approved  in  People  v.  Derbert,  138  Cal.  468,  and  people  v.  Harlan, 
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133  Cal.  22,  both  following  rule;  People  v.  Curialei  137  Cal.  538,  woman 
cannot  be  witness  against  husband  in  prosecution  for  rap*  committed 
by  him  on  woman  prior  to  marriage  while  she  was  under  age  of  con- 
sent, where  she  fre**ly  consented  to  marriage. 

In  prosecution  for  raping  girl  under  age  of  consent,  evidence  of  ad- 
ministration of  liquor  to  female  is  admissible,  p.  121. 

Approved  in  People  v.  Jailles,  146  Cal.  304  upholding  information  for 
rape  which  in  one  count  avers  force  and  resistance  without  stating  age, 
and  second  simply  alleges  sexual  intercourse  with  female,  being  under 
age  of  sixteen. 

129  Cal.  123-131.    STARR  v.  KREUZBERGSR.    79  Am.  St.  Rep.  92. 

Senrant  ia  not  Required  to  use  any  degree  of  care  or  negligence  to  dis- 
cover defects  or  danger  not  obvious,  p.  129. 

Approved  in  Dolan  v.  Sierra  Ry.  Co.,  135  Cal.  439,  where  employee  was 
in  fact  ignorant  of  defective  construction  of  trestle,  he  did  not  assume 
risk  thereof  by  traveling  over  it. 

129  Cal.  141-145.    HUDSON  ▼.  HITDSOH. 

In  DiTorce  where  complaint  states  sufficient  acts  of  cruelty  to  consti- 
tute offense  of  extreme  cruelty,  demurrer  is  properly  overruled,  p.  142. 
Approved  in  Machado  v.  Kinney,  135  Cal.  355,  following  rule. 

Mandamus  ii  Proper  for  wrongful  refusal  to  settle  bill  of  exceptions,  p. 
145. 

Approved  in  Murphy  v.  Stelling,  138  Cal.  643,  mandamus  Is  not  proper 
where  motion  is  for  relief  on  ground  of  excusable  neglect  in  failing  to 
deliver  proposed  statement  on  motion  for  new  trial  and  amendments 
to  clerk  for  judge  in  proper  time. 

129  Cal.  148-156.    TOLAND  v.  EARL.    79  Am.  St.  Rep.  100. 

Law  of  an  Estate  distributed  under  a  will  is  decree  of  distribution  and 
not  the  will  and  decree  is  conclusive  upon  whole  world,  p.  152. 

Approved  in  Estate  of  Willey,  140  Cal.  241,  advance  payments  made 
by  executors  to  beneficiaries  named  in  will  without  order  of  court  can- 
not be  considered  in  settlement  of  accounts,  when  not  accompanied  by 
petition  for  distribution. 

Superior  Court  which  has  jurisdiction  of  administration  of  estate  of 
deceased  person  has  exclusive  jurisdiction  as  probate  court  over  all 
questions  relating  to  settlement  and  distribution  of  estate,  p.  155. 

Approved  in  Kauffman  v.  Gries,  141  Cal.  301,  where  decree  of  distri- 
bution distributed  land  to  husband  without  imposing  any  charge  there- 
on, and  also  distributed  one  thousand  dollars  to  lodge  undor  conditions 
contemplated  by  will,  rights  of  lodge  are  limited  by  such  decree;  Es- 
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tate  of  Davifl,  136  Cal.  698,  petition  to  revoke  probate  of  will  to  which 
defendants  were  brought  in  by  citation,  cannot  be  construed  into  bill  in 
equity  to  declare  trust  under  decree  of  distribution;  Estate  of  Freud, 
134  Cal.  336,  court  in  action  to  foreclose  right  of  redemption  had  no 
jurisdiction  to  determine  matter  involved  in  distribution  of  estate  of 
decedent;  Estate  of  Freud,  131  Cal.  673,  order  allowing  sale  by  admin- 
istrator for  purpose  of  obtaining  means  for  redemption  of  mortgage 
made  by  decedent  confers  on  him  authority  to  redeem,  which  cannot 
be  questioned. 

Probate  Court  has  no  jurisdiction  to  determine  controversies  not 
strictly  within  the  probate  proceedings,  p.  155. 

Approved  in  Estate  of  Ryder,  141  Cal.  368,  superior  court  sitting  as 
probate  court  has  no  jurisdiction  to  determine  right  of  grantee  of  heir 
apparent  under  deed  made  prior  to  decedent's  death  or  to  distribute 
estate  to  such  grantee  against  objection  of  grantor,  who  is  sole  heir 
of  decedent. 

129  CaL  157-160.    JAfiHAN  T.  REA. 

An  Appeal  Cannot  be-  Dismissed  when  entire  record  in  transcript  must 
be  examined  to  ascertain  sufficiency  of  grounds  urged  in  motion,  p.  160. 

Approved  in  Estate  of  Kasson,  135  Cal.  3,  an  appeal  from  order  deny- 
ing new  trial  will  not  be  dismissed  on  ground  that  judgment  was  given 
against  appellant  by  default. 

129  Cal.  160-164.    SAN  LXnS  OBISPO  CO.  BANK  v.  GOLDTREJS. 

Where  Note  Secured  by  I>eed  contains  provision  for  attorneys'  fees 
in  case  of  suit,  allegation  that  conveyance  was  intended  to  secure  pay- 
ment of  said  note  includes  contract  to  pay  attorneys'  fees,  p.  163. 

Approved  in  Commercial  Sav.  Bank  v.  Homberger,  140  Cal.  21,  where 
insurance  policy  was  pledge  to  secure  notes  providing  for  attorneys' 
fees  in  action  thereon,  pledgee  in  subsequent  action  to  foreclose  pledge 
is  entitled  to  attorneys'  fees  allowed  in  former  action  upon  notes,  as 
against  wife  of  pledgor  who  was  husband's  assignee  of  policy,  though 
not  made  party  to  former  action;  Peachy  v.  Witter,  131  Cal.  319,  where 
note  set  out  in  complaint  and  appearing  to  have  been  secured  by  mort- 
gage, contained  provision  for  attorney's  fee  as  part  of  note,  it  was 
proper  to  embody  allowance  for  attorney's  fee  in  foreclosure  decree. 

129  CaL  177-180.    STEWART  ▼.  H0LLIN6SW0RTH. 

Omission  to  Make  Findings  upon  issues  presented  by  cross-complaint 
is  not  ground  for  reversal  where  there  is  no  bill  of  exceptions,  p.  180. 

Approved  in  Callahan  v.  James,  141  Cal.  294,  in  action  by  owner  of 
mining- claim  to  quiet  title  against  defendants  claiming  under  townsite 
entry,  where  evidence  in  statement  is  sufficient  to  justify  finding  that 
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annual  work  was  done  by  plaintiff,  and  there  is  no  evidence  to  sustain 
defense  of  forfeiture,  failure  to  find  on  such  defense  is  not  ground  for 
reversal,  Roberts  v.  Hall,  147  Oal.  439,  omission  to  find  upon  defense 
set  up  in  answer  in  injunction  is  not  fatal  when  record  purporting  to 
contain  all  evidence  shows  that  no  evidence  was  introduced  thereupon. 

129  Cal.  192  193.    DAYTON  v.  McALLISTSR. 

In  Foreclosure  when  record  shows  that  judgment  creditor  of  mortgagor 
made  defendant  was  subsequent  to  conveyance  made  by  mortgagor, 
and  had  no  lien,  he  is  not  party  aggrieved  on  appeal,  p.  193. 

Approved  in  Foster  v.  Bowles,  138  Cal.  452,  where  claimant  of  judg- 
ment lien  who  took  issue  upon  claimant  in  mortgage  foreclosure,  and 
set  up  his  alleged  lien  and  sought  foreclosure  thereof,  failed  to  appear 
at  trial,  decree  based  on  finding  that  allegations  of  answer  are  untrue 
will  not  be  reversed  on  appeal. 

129  Cal.  194-196.    WHITEHUHST  v.  STUART. 

Defective  Statement  of  Material  Fact  is  waived  by  failure  to  demur 
specially,  p.  196. 

Approved  in  Duke  v.  Huntington,  130  Cal.  274,  averment  in  complaint 
against  stockholder  for  proportionate  shares  of  corporate  debts  that 
corporation  became  indebted  in  certain  sum  on  specified  day,  being  bal- 
ance due  for  certain  work,  is  good  in  absence  of  special  demurrer  for 
uncertainty. 

129  Cal.  197-203.    COONAN  v.  LOSWENTHAL. 

Complaint  may  be  Amended  at  trial  by  changing  figure  therein,  it 
being  agreed  that  answer  should  stand  as  answer  to  complaint  as 
amended,  p.  200. 

Approved  in  Chamberlain  v.  Loewenthal,  138  Cal.  60,  51,  court  may 
permit  amen  '  lent  of  complaint  by  changing  dates  between  which  serv- 
ices were  alleged  to  have  l>een  rendered,  by  writing  changed  dates  on 
face  of  original  complaint,  where  defendant  answered  it  as  an  amended 
complaint. 

129  Cal.  208-221.    CURTIS  v.  SCHELL,  79  Am.  St.  Rep.  107. 

In  Equity  Proceedings  by  mortgagee  of  widow's  interest  in  estate  to 
set  aside  family  allowance  for  past  maintenance  made  upon  fraudulent 
application,  court  may  direct  proceeds  of  sale  of  realty  to  pay  such  allow- 
ai.ce  be  first  applied  toward  payment  of  mortgage,  pp.  211-215. 

Approved  in  Gutter  v.  Dallamore,  141  Cal.  669,  where  heir  assigned  to 
his  mortgagee,  as  security  for  debt,  all  his  interest  in  estate,  assignee 
may  enforce  lien  upon  interest  of  heir  for  amount  found  due,  with  costs, 
to  be  paid  out  of  moneys  in  hands  of  administrator  belonging  to  heir; 
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Savings  Bank  v.  Schell,  142  Cal.  508,  509,  510,  where  executrix  was 
widow  to  whom  will  gave  all  income  to  support  family  until  youngest 
child  became  of  age,  fraudulently  concealed  fact  that  income  was  sutfi- 
cient  for  support,  obtained  family  allowance  reaching  back  many  years, 
and  obtained  sale  of  realty  to  pay  allowance,  mortgagee  of  heir  who 
borrowed  money  to  support  family  may  maintain  action  in  equity  to 
enforce  payment  out  of  proceeds  of  sale. 

Suppression  of  Material  Facts  in  matter  extrinsic  and  collateral  to 
question  examined  on  application  for  family  allowance  is  fraud  against 
which  equity  will  relieve,  pp.  215,  216. 

Approved  in  People  v.  Perris  Irr.  Co.,  142  Cal.  606,  upholding  sufficiency 
of  complaint  to  set  aside  decrees  of  confirmation  of  organization  of 
irrigation  district  on  ground  that  they  were  procured  by  fraud  extrinsic 
to  merits;  Silva  v.  Santos,  138  Cal.  541,  where  decree  settling  final 
account  of  guardian  was  procured  by  fraudulent  concealment  of  moneys 
misappropriated  by  guardian  and  fraudulent  misrepresentation  to  court 
that  he  had  made  advances  to  estate,  equity  will  compel  full  and 
just  accounting;  dissenting  opinion  in  Mulcahey  v.  Dow,  131  Cal.  80, 
majority  holding  Code  of  Civil  Procedure,  section  2224,  relative  to  in- 
voluntary trustees  applies  only  where  fraud  is  shown  to  be  extrinsio 
and  collateral  to -merits  of  proceedings  for  distribution,  ana  is  so  clearly 
shown  as  to  justify  equity  in  setting  aside  decree  for  fraud  in  its  pro* 
curement. 

Probate  Court  cannot  determine  rights  of  strangers  to  estate,  p.  220. 
Distinguished  in  Estate  of  Vance,  141  CaL  627,  arguendo. 

129  Cal.  222-229.    SAMPLE  t.  FLUME  ETC.  CO. 

Impossibility  Which  Will  Excuse  Nonperformance  must  consist  in  na- 
ture of  thing  to  be  done,  and  not  in  inability  of  party  to  do  it,  p. 
228. 

Approved  in  Wilson  v.  Alcatraz  Asphalt  Co.,  142  Cal.  189,  if  perform- 
ance of  contract  is  possible  and  lawful,  and  there  is  no  impossibility 
in  nature  of  thing  to  be  done,  obligor  must  make  compe.Lsation  in 
damages  though  performance  impossible  by  imforseen  cause  for  which 
no  provision  is  made. 

120  Cal.  229-231.    WILLIAMS  v.  LONG. 

Injunction  in  Ejectment  cannot  restrain  defendant  from  entering  upon 
land  sued  for,  provided  no  waste  is  committed,  p.  231. 

Approved  in  San  Antonio  W.  Co.  v.  Bodenhamer,  133  Cal.  251,  ex  parte 
injunction  to  prevent  defendant  from  interfering  with  alleged  right  of 
plaintiff  to  pump  water  from  well  upon  specified  lot  cannot  be  granted 
where  complaint  alleges  nothing  about  possession  of  lot. 
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129  Cal.  232-239.     BBRONIO  T.   VENTURA  CO.  L.  CO.  79  Am.     St. 

Rep.  118. 

Homestead  cannot  be  made  on  premises  used  for  store  and  hatel, 
though  family  reside  in  hotel,  p.  236. 

Distinguished  in  Kstate  of  Levy,  141  Cal.  650,  entire  building  eompooetl 
of  three  flats  with  separate  entrances,  top  one  of  which  was  occupied 
as  residence  by  testator  and  wife,  may  be  set  apart  to  widow  as  probata 
homestead. 

Judgment  is  not  Estoppel  unless  identical  questions  involved  in  issaes 
to  be  tried  were  determined  in  former  action,  p.  236. 

Approved  in  Cady  v.  Purser,  131  CaL  561,  82  Am.  St.  Rep.  398,  where 
purchaser  at  sheriff's  sale  was  defendant  in  foreclosure  suit  under  aver- 
ment that  his  interest  was  subordinate  to  mortgagee's,  and  he  took  issue 
thereon  and  pleaded  title  paramount  thereto,  purchaser  not  estopped 
by  decree  from  asserting  his  paramount  right  in  action  to  quiet  title 
against  foreclosure  purchaser. 

Miscellaneoiii.— Rodgers  v.  Parker,  136  CaL  316,  eross -complaint  can- 
not dismiss  cross-complaint  after  filing  of  answer  thereto  seeking  af- 
firmative relief;  Van  Loben  Sels  v.  Bunnell,  131  CaL  494,  when  fffior 
lien-holder  is  made  party  to  action  to  foreclose  mortgage  he  may  seek 
foreclosure  of  his  lien  by  cross-complaint. 

129  Cal  239-243.    FARMERS'  EXCHANGE  BANK  ▼.  MORSE. 

Where  Parties  Having  Undivided  IntereiU  in  lands  covered  by  several 

foreclosure  judgments  agreed  to  execute  joint  note  for  aggregate  amount 
of  judgments,  such  agreement  overcomes  presumption  of  Joint  and  sev- 
eral promise,  p.  242. 

Distinguished  in  Gummer  v.  Mairs,  140  Cal.  537,  538,  in  action  against 
one  only  of  two  purchasers  under  contract  for  sale  of  land,  in  which  two 
purchasers  have  equal  interest  as  tenants  in  common,  their  promise  to 
pay  purchase  money  is  presumed  to  be  joint  and  severaL 

129  CaL  261258.    METHVIN  v.  FIDELITY  ETC.  INS.  CO. 

Insurance  Policy  expressly  providing  that  in  case  of  nonpayment  of 
premium  at  time  fixed  policy  shall  be  void,  and  all  payments  thereunder 
forfeited,  ceases  to  be  effective  in  such  case  at  option  of  insurer,  p. 
256. 

Approved  in  Caylord  v.  Ins.  Co.,  144  CaL  766,  following  rule. 

Fact  that  Policy  which  provided  for  advance  payment  on  premium  for   • 
first  quarter  from  its  date  was  not  delivered  until  one  month  after  date 
does  not  extend  operation  of  first  premium  for  three  months  from  de- 
livery, p.  257. 

Approved  in  Thomas  v.  Northwestern  etc  Ins.  Co.,  142  CaL  85,  it  was 
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erroneous  to  inatruet  jury  that  policy  did  not  go  into  effect  until  date  of 
delivery,  where  by  its  terms  premiums  were  payable  with  reference  to 
date  of  its  issuance. 

129  Cal.  258-263.    PEOPL£  ▼.  PUTNAM. 

Instructions  may  Assume  Facts  admitted  or  proved  without  shadow  of 
conflict  of  evidence,  p.  263. 

Approved  in  People  v.  Allen,  144  Cal.  301,  in  absence  of  evidence  it 
is  presumed  on  appeal  in  prosecution  for  rape  that  instruction  assuming 
that  prosecutrix's  drawers  were  thrown  through  window  at  time  of 
commission  of  offense  was  based  on  facts  undisputed  or  admitted. 

Witness  who  has  been  convicted  of  felony  may  be  asked  nature  of 
felony,  p.  262. 

Approved  in  People  v.  Eldridge,  147  Cal.  786,  following  rule. 

129  Cal.  279-283.    CAMERON  ▼.  ASCATA  £XC.  8.  CO. 

Jvdge  Cannot  Grant  Kztention  of  Time  to  present  bill  of  exceptions, 
exceeding  in  aggregate  thirty  days,  without  consent  of  opposite  party, 
p.  282. 

Approved  in  Freese  v.  Freese,  134  Cal.  49,  extension  by  judg»^  of  time 
to  prepare  statement  on  motion  for  new  trial,  though  within  limit  of 
thirty  days,  is  void,  if  time  previously  allowed  moving  party  had  elapsed 
while  mover  was  in  default. 

129  Cal.  283-293.    NEWMAN  ▼.  FREITAS. 

Law  Does  not  Favor  Divorce,  p.  289. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  483,  upholding  inter- 
locutory divorce  decree  law  of  1903,  adding  sections  131  and  132  to  Civil 
Code. 

129  Cal.  297-300.    HENNE  v.  LOS  ANGELES  CO. 

Where  Complaint  in  Action  to  Recover  Taxes  paid  under  protest  shows 
that  plaintiff  neglected  to  apply  to  supervisors  for  reduction  of  assess- 
ment until  after  they*  had  lost  jurisdiction  of  the  matter  states  no  cause 
of  action,  p.  299. 

Approved  in  Columbia  Sav.  Bank  v.  Los  Angeles,  137  CaL  469,  action 
of  board  of  equalization  in  refusing  to  grant  petition  of  taxpayer  to 
strike  out  assessment  made  by  assessor  of  moneys  invested  in  govern- 
ment bonds  is  not  conclusive  on  taxpayer,  in  action  by  him  to  recover 
taxes  paid  thereon  under  protest. 

Failure  of  assessor  to  deduct  amounts  due  on  mortgage  does  not 
render  assessment  void,  p.  299. 

Approved  in  Palomares  Land  Co.  v.  Los  Angeles  Co.,  146  Cal.  535, 
following  rule. 
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129  Cal.  306-308.    PEOPLE  ▼.  ASNETX. 

Verdict  Finding  Defendant  Gnilty  of  offense  with  which  he  is  not 
eharged  is  a  nullity,  p.  307. 

Approved  in  People  v.  Smith,  136  Cal.  208,  where  information  charged 
burj^lary  in  first  degree  as  having  been  committed  in  night-time,  verdict 
of  guilty  of  burglary  in  second  degree  is  void;  People  v.  Tilley,  135 
Cal.  62,  verdict  finding  defendant  guilty  of  "receiving  stolen  property" 
is  insufficient. 

129  Cal.  308-315.    MELDE  T.  REYNOLDS. 

Where  Failure  of  Defendant  to  be  represented  at  trial  was  owing  to 
excusable  neglect  of  his  attorney,  abuse  of  discretion  of  court  in  refusing 
to  set  aside  judgment  for  plaintiff  will  be  reversed  on  appeal,  p. 
311. 

Approved  in  Winchester  v.  Black,  134  Cal.  127,  and  Moore  v.  Thomp- 
son, 138  Cal.  27,  both  following  rule. 

Code  of  Civil  Procedvre,  section  473,  is  remedial  and  Is  to  be  liberally 
construed,  p.  311. 

Approved  in  Nicholl  v.  Weldon,  130  Cal.  668,  following  rule. 

129  Cal.  318-322.    HURRAY  v.  ETCHEPARE. 

Principle  that  Adverse  Titles  cannot  be  litigated  in  foreclosure  and 
are  not  affected  by  decree  therein  applies  also  to  adverse  equitable  titles, 
p.  321. 

Approved  in  Peachy  v.  Witter,  131  Cal.  320,  motion  to  intervene  in 
action  for  foreclosure  by  one  who  claims  title  must  show  title  which 
can  be  litigated  in  action  of  foreclosure.  See  79  Am.  St.  Rep.  122,  note, 
note. 

129  Cal.  322-324.    KRUG  ▼.  LUX  ETC.  BREW.  CO. 

When  Answer  Contains  Both  Denials  and  affirmative  allegations  of 
matter  of  defense,  findings  that  all  allegations  of  complaint  are  true  and 
that  all  of  allegations  of  answer,  so  far  as  inconsistent  with  complaint, 
are  not  true,  cannot  support  judgment  for  plaintiff,  pp.  323,  324. 

Distinguished  in  Continental  B.  etc.  Assn.  v.  Wilson,  144  Cal.  781, 
general  findings  in  ejectment  that  all  allegations  of  complaint  are  true, 
except  as  to  amount  of  damages,  and  that  all  allegations  of  answer 
and  cross -complaint  are  untrue,  and  that  allegations  of  answer  to  CTOb^- 
complaint  are  true  are  not  objectionable  because  of  admissions  in  answer 
to  cross -complaint  of  uncontro  verted  facts  stated  therein. 

120  Cal.  330-337.    IN  RE  BUCHANAN. 

Question  Whether  Defendant  has  become  sufficiently  sane  to  be  tried, 
is  not  to  be  judged  according  merely  to  medical  view  of  sanity  or  in* 
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sanity,  but  is  to  be  determined   with  reference  to  statute,  pp.  83'Z 
333. 

Approved  in  dissenting  opinion  in  People  v.  Zeigler,  142  Cal.  340, 
majority  holding  where  evidence  of  insanity  at  time  of  commission  of 
offense  was  not  directed  to  state  of  mind  f*t  time  of  trial,  instruction 
on  question  of  sanity  at  trial  is  not  ground  for  reverra.1. 

129  Cal.  337-349.    BRIXTON  v.  BOARD  OF  ELECTION  COMMISSION 
ERS. 

Statutes  of  1899,  page  47,  known  as  primary  election  law  violates 
article  1  of  the  constitution  of  California  and  is  void,  pp.  340-347. 

Approved  in  Murphy  v.  Curry,  137  Cal.  486,  488,  489,  Political  Code,  sec- 
tion 1197,  forbidding  name  of  nominee  to  be  placed  on  ballot  more 
than  once,  and  requiring  nominee  of  more  than  one  political  prrty  to 
make  his  election,  is  void;  Ladd  v.  Holmes,  40  Or.  180,  187,  188,  up- 
holding election  law  of  1901,  p.  317.  Distinguished  in  Ex  parte  Gerino, 
143  Cal.  416,  upholding  act  of  February  20,  1901,  regulating  practice 
of  medicine  and  surgery. 

Miscellaneous. — Bradley  v.  Voorsanger,  143  Cal.  215,  arguendo. 

129  Cal.  356-360.    MALLORY  y.  SEE. 

Notice  of  Decision  required  by  Code  of  Civil  Procedure,  section  659, 
is  required  by  Code  of  Civil  Procedure,  section  1010,  to  be  in  writing, 
pp.  367,  358. 

Approved  in  Gardner  v.  Stare,  135  Cal.  119,  notice  of  motion  for 
new  trial  by  defendant,  served  and  filed  more  than  ten  days  after 
written  notice  of  decision  appears  to  have  been  waived,  by  facts  ap- 
pearing in  records,  is  too  late. 

129  Cal.  367-376.    RICHTER  v.  UNION  LAND  ETC.  CO. 

In  Ezecutory  Contracts  several  obligations  of  parties  constitute  to 
each  reciprocally  the  consideration  of  the  contract,  and  a  failure  to 
perform  the  contract  constitutes  a  failure  of  consideration,  p.  372. 

Approved  in  Smith  v.  Blandin,  133  Cal.  444,  following  rule. 

129  Cal.  389-390.    McGEARY  v.  SATCHWELL. 

Agreement  authorizing  or  employing  an  agent  to  sell  real  estate  for 
commission  must  be  in  writing,  p.  390. 

Approved  in  Jamison  v.  Hyde,  141  Cal.  113,  where  there  is  no  written 
contract  for  employment  of  plaintiff  to  sell  real  estate  plaintiff  cannot 
recover  reasonable  value  of  services  in  selling  it. 

129  Cal.  390-397.     UNION  SHEET  AND  METAL  WORKS  v.  DODGE. 

Vall^ty  of  Bond  given  by  contractor  for  performance  of  contract  to 

build  schoolhouse,  which  recites  valuable  consideration  and  guarantees 
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payment  of  claims  of  laborers  and  materialmen,  does  not  depend  upon 
applicability  of  mechanics'  lien  law  to  public  building,  pp.  393-396. 

Approved  in  People's  Lumber  Co.  v.  Gillard,  136  Cal.  M,  contractor's 
bond  given  to  school  district  to  secure  performance  of  building  contract 
which  is  in  form  of  common-law  bond,  and  does  not  refer  to  statute  pro- 
viding therefor,  though  made  in  pursuance  thereof,  is  valid,  without 
reference  to  validity  of  statute. 

129  Cal.  404-409.    GLBIflf  CO.  T.  JOHNSTON. 

Where  More  Than  Thirty  Days  elapsed  after  final  judgment  without 
deposit  in  court  of  sum  assessed  by  verdict  in  proceeding  brought  by 
county  to  condemn  right  of  way  for  road,  defendant  may  have  entire 
proceedings  vacated  and  annulled,  p.  407. 

Approved  in  Madera  Co.  v.  Raymond  G.  Co.,  139  Cal.  132,  upon  appeal 
in  condemnation  proceedings  taken  on  judgment-roll  alone,  statement 
in  final  order  that  damage  money  was  deposited  prior  to  judgment 
does  not  show  error  prejudicial  to  appellant. 

Code  of  Civil  Procedure,  sections  1251, 1252,  apply  to  municipal  corpora- 
tions, p.  408. 

Approved  in  Madera  Co.  v.  Raymond  G.  Co.,  139  Cal.  133,  where 
money  payable  by  municipality  for  condemnation  of  land  for  private 
road  has  been  paid  into  court,  and  was  subject  to  defendant's  call, 
error  in  judgment  as  being  in  personam  against  city,  on  which  execution 
cannot  issue,  is  without  injury  to  defendant. 

129  Cal.  409-415.    LONG  BEACH  SCHOOL  DISTRICT  T.  LUTGB. 

Miscellaneous.— Long  Beach  Dist.  v.  Dodge,  135  Cal.  403,  reciting  his- 
tory of  litigation. 

129  Cal.  419-425.     HAL£  v.  BARKER. 

Under  Mortgage  by  Member  of  Building  and  Loan  Society  where 
it  is  agreed  that  when  stock  is  fully  paid  up  it  shall  be  applied  to 
discharge  mortgage,  and  shares  are  assigned  as  collateral  security  and 
interest  and  dues  are  consolidated  in  mortgage,  it  is  implied  that  month- 
ly payments  are  to  be  credited  on  mortgage,  pp.  423-425. 

Approved  in  Western  Sav.  Co.  v.  Houston,  38  Or.  381,  where  loan 
by  building  and  loan  association  amounts  to  ordinary  loan  as  distin- 
guished from  loan  by  the  association  to  a  member,  borrower  is  entitled  to 
have  credited  as  payments  on  loan  all  sums  he  may  have  turned  in, 
regardless  of  names  by  which  they  have  been  or  may  be  called. 

129  Cal.  427-430.    PERKIS  v.  WEST  COAST  LUMBER  CO. 

Findings  are  to  receive  such  construction  as  will  uphold  rather  than 
defeat  judgment  thereon,  p.  429. 
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Approved  in  0e  Haven  v.  Berendes,  136  Cal.  180,  applying  rule  in 
action  upon  street  assessment. 

129  Cal.  437-451.    FRESNO  CANAL  £TC.  CO.  ▼.  PARK. 

Constitutional  Provisiona  making  use  of  water  appropriated  for  sale, 
a  public  use,  and  subject  to  control  and  regulation  by  state,  and  declar- 
ing right  to  collect  rates  for  city,  a  franchise,  are  not  construed 
to  take  away  right  under  general  law  or  contract  to  collect  rates  for  irri- 
gation of  lands,  pp.  443-446. 

Approved  in  San  Diego  Flume  Co.  v.  Soutaer,  104  Fed.  707,  holding 
under  California  constitution,  article  14,  section  2,  contract  for  sup- 
plying water  and  payment  of  rentals  therefor  until  such  time  as  legisla- 
ture shall  expressly  confer  power  by  statute  to  make  such  contracts, 
is  not  invalid;  Souther  v.  San  Diego  Flume  Co.,  112  Fed.  229,  230,  and 
San  Diego  Land  etc.  Co.  v.  Jasper,  189  U.  S.  445,  both  arguendo.  Dis- 
tinguished in  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed.  706,  708,  re- 
viewing prior  decisions  relative  to  water  rates. 

129  Cal.  461-466.    WILLIAMS  ▼.  BBRGIN. 

In  Action  to  Foreclose  Lien  of  street  assessment  evidence  of  docu- 
ments provided  "by  statute  as  prima  facie  evidence  of  r^ularity  of  as- 
sessment  and  of  prior  proceedings  throws  burden  of  proof  on  defendant, 
p.  463. 

Approved  in  City  St.  Imp.  Co.  v.  Laird,  138  Cal.  30,  corporate  seal 
not  essential  to  validity  of  contract  for  street  improvement  made  by 
corporation;  San  Francisco  Pav.  Co.  v.  Bates,  134  Cal.  41,  bid  for 
street  work  signed  in  name  of  corporation  by  its  secretary,  which  was 
accepted  by  board,  in  absence  of  evidence  to  contrary,  is  presumed  to 
have  been  shown  to  board  to  have  been  authorized  by  corporation. 

129  Cal.  468-471.     IN  RE  ROGERS.     S.  C.  RODGERS  y.  SUPERIOR 
COURT,  145  Cal.  89,  91,  92. 

Relevancy  and  Pertinency  of  Questiona  to  matter  under  Investigation 
rests  with  judge  and  not  with  witness,  but  judge's  decision  is  reviewable 
on  appeal,  p.  469. 

Approved  in  Overend  v.  Superior  Court,  131  Cal.  283,  witness  in  criminal 
case  is  not  exclusive  judge  as  te  whether  or  not  answer  to  question 
would  tend  to  convict  him  of  felony,  but  it  is  a  matter  for  trial  court 
to  decide  subject  to  review  on  appeal. 

It  is  for  Court  to  Pass  Upon  Question  which  witness  objects  to 
answering  and  not  for  witness  to  decline  to  answer  upon  mere  declara- 
tion that  answer  may  tend  to  incriminate  or  degrade  him,  p.  470. 

Approved  in  Bradley  v.  Clark,  133  Cal.  209,  it  is  error  for  trial  court  to 
Notes  Cal.  Rep.— 319 
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exclude  answers  on  naked  declaration  of  witness  that  questions  asked  to 
prove  offenses  by  defendant  would  tend  to  criminate  or  d^rade  tbe 
witness. 

129  Cal.  480-488.    CONWAY  T.  HAST. 

Whcr^  stakes  had  been  previously  set  by  former  locators  which  so 
distinctly  marked  location  on  ground  that  it  could  be  readily  traced, 
it  was  not  necessary  to  reset  them  or  plant  other  stakes,  pp.  483.  ^184. 

Approved  in  Dwinnell  v.  Dyer,  145  Cal.  19,  applying  rule  where  location 
boundaries  marked  in  accordance  with  prior  repealed  statute  and  locator 
had  possession. 

129  Cal.  491-493.    PEOPLE  ▼.  LEE  DICK  LUNG. 

Evidence  of  Witness  for  People  that  Chinese  society  sending  letters 
was  highbinder  secret  society  which  could  be  hired  for  murder  or  black- 
mail, is  inadmissible  in  absence  of  evidence  that  defendant  was  member, 
p.  493. 

Distinguished  in  People  v.  Moran,  144  Cal.  62,  in  prosecution  for  mur- 
der committed  in  pursuance  of  conspiracy,  statement  of  defendant  that 
some  one  in  saloon  spoke  of  going  out  to  "get  a  scab"  was  admissible 
in  connection  with  proof  that  he  acted  upon  the  suggestion,  and  went 
with  others  to  wait  for  car  conveying  the  "scab"  who  was  killed,  and 
at  signal  boarded  that  car. 

129  Cal.  497  514.     PEOPLE  v.  VESENESENECKOCKOCKHOFF. 

Instruction  that  it  may  be  impossible  to  show  or  establish  motive  be- 
cause we  cannot  fathom  mind  of  accused  and  ascertain  if  there  is  hidden 
desire  for  vengeance  or  some  passion  to  be  gratified,  is  an  argument 
against  defendant  on  facts,  and  erroneous,  p.  508. 

Approved  in  People  v.  Enwright,  134  Cal.  529,  holding  erroneous  an 
instruction  as  to  motive  in  prosecution  for  murder  where  defendant  re- 
lied wholly  on  self-defense;  Mabb  v.  Stewart,  133  Cal.  565,  holding  it  is 
error  to  give  instructions  strongly  argumentative  in  favor  of  plaintiffs 
which  were  not  justified  by  the  evidence. 

Instruction  that  circumstantial  evidence  is  not  entitled  to  less  degree 
of  credit  than  direct  evidence  and  that  circumstances  are  not  likely  to 
be  fabricated,  is  instruction  on  matter  of  fact,  and  erroneous,  p. 
612. 

Approved  in  People  v.  Botkin,  132  Cal.  232,  following  rule;  Estate  of 
Blake,  136  Cal.  311,  in  will  contest  where  mental  condition  of  testator 
was  in  issue,  instruction  discrediting  testimony  of  experts  given  on 
hypothetical  questions,  as  unsatisfactory  and  unreliable,  and  giving 
reasons  why,  in  judge's  opinion,  it  was  such,  is  erroneous;  People  v. 
O'Brien,  130  Cal.  8,  holding  erroneous  an  instruction  relating  to  com- 


5091  Notes  on  California  Reports.  129  Cal.  514-566 

parative  weight  ot  relative  value  of  circumstantial  evidence  and  direct 
evidence  of  eye  witnesses;  People  v.  Adams,  143  Cal.  213,  and  People  \. 
Huntington,  138  Cal.  266,  both  arguendo.  Distinguished  in  People  v 
Farrington,  140  Cal.  669,  upholding  instruction  as  to  eflfect  of  recent 
possession  by  defendant  of  stolen  property  as  circumstance  tending  to 
prove  his  guilt  of  grand  larceny;  People  v.  Amaya,  134  Cal.  640,  uphold 
ing  instruction  that  presumption  that  witness  speak  truth  may  be  re- 
pelled by  his  "interest  in  the  case,  or  his  bias  or  prejudice  against  on.- 
of  the  parties"  as  well  as  "by  the  manner  in  which  he  testifies*'  by  the 
character  of  his  evidence,  or  by  impeaching  or  contradictory  evidence; 
People  V.  Wilder,  134  Cal.  184,  holding  instruction  on  circumstantial  evi 
dence  not  prejudicially  erroneous. 

129  Cal.  614-525.    MELONE  v.  RUFFINO. 

Allegation  of  Nonpayment  of  Debt  Sued  on  though  necessary  to 
make  complaint  perfect  need  not  be  proved,  but  burden  of  proof  of 
payment  is  on  defendant,  p.  618. 

Approved  in  Roche  v.  Baldwin,  143  Cal.  191,  in  action  by  assignee 
of  an  attorney  against  client  for  reasonable  value  of  ser\'Ice8,  where 
defendant  pleaded  specific  contract  and  payment  thereunder,  burden  of 
proof  was  upon  him  to  establish  such  defenses;  Stuart  v.  Lord,  138  Cal. 
674,  in  action  against  administrator  for  services  rendered  to  deceased, 
burden  of  proof  does  not  rest  upon  plaintiff  to  show  nonpayment,  but  is 
upon  defendant  to  prove  payment ;  Hurley  v.  Ryan,  137  Cal.  462,  apply- 
ing rule  in  action  upon  rejected  claim  against  estate  of  deceased  person; 
Dirks  V.  Cal.  Safe  Deposit  etc.  Co.,  136  Cal.  87,  in  action  by  husband 
against  wife's  executor  to  recover  money  transferred  to  her,  and  de- 
posited in  her  name  under  agreement  that  principal  should  not  be  with- 
drawn by  her  before  his  consent  or  death,  and  that  at  her  death  it 
should  belong  to  him,  executor  has  burden  of  proving  husband's  con- 
sent; Pastene  v.  Pardini,  135  Cal.  434,  in  action  on  note  its  production 
is  sufficient  evidence  to  sustain  allegations  of  nonpayment;  dissenting 
opinion  in  Estate  of  Latour,  140  Cal.  430,  431,  majority  holding  burden 
on  proof  on  contest  of  will  to  prove  negative  allegation  or  nonexecution 
of  will,  when  he  alleges  it  as  ground  of  contest.  Distinguished  in 
Estate  of  Latour,  140  Cal.  421,  burden  of  proof  is  on  contestant  of  will 
to  prove  negative  allegation  of  nonexecution  of  will,  when  he  alleges 
it  as  ground  of  contest. 

129  Cal.  564-566.    BAKES  v.  VAHNEY. 

In  Action  to  Foreclose  Mortgage  court  cannot  appoint  receiver  of 
rents  and  profits  merely  upon  stipulation  in  mortgage  without  any  show- 
ing of  facts  warranting  appointment  under  Code  of  Civil  Procedure,  sec- 
tion 564,  p.  565. 

Approved  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  662,  following 
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rale.  Distinguished  in  Oarretson  Ins.  Oo.  v.  Arndt,  144  Cal.  66,  where 
tliere  is  nothing  in  complaint  to  justify  appointment  of  receiver  pendin;; 
foreclosure,  except  stipulation  in  mortgage  providing  for  appointment 
on  ex  parte  application,  it  may  be  presumed  in  support  of  judgment 
that  appointment  was  made  upon  motion  and  affidavits. 

129  Cal.  567-575.    IN  KB  WSRHEIL 

Erery  Act  shall  embrace  but  one  subject,  which  subject  shall  be  em- 
braced in  its  title,  p.  570. 

Approved  in  Pratt  v.  Browne,  135  Cal.  653,  salary  of  ol^cial  reporters 
is  not  included  in  or  germane  to  title  of  act  of  statutes  of  1897,  page 
r>40,  to  create  "a  uniform  system  of  county  government"  and  provisions 
therefor  is  void. 

No  Law  Can  be  Amended  by  reference  to  its  title,  p.  570. 

Approved  in  Erickson  v.  Cass  Co.,  UN.  Dak.  503,  upholding  laws,  of 
1899,  chapter  79,  entitled  ''An  act  to  amend  section  1466  of  the  Revised 
Codes,  relating  to  the  establishment,  construction  and  maintenance  of 
drains." 

Under  Mazim  of  Constitution,  ''Expressio  unius  est  exelusio  alterius," 
legislature  cannot  clothe  public  corporation,  not  municipal,  with  local 
governmental  powers,  p.  574. 

Approved  in  Ex  parte  Anderson,  184  Cal.  74,  holding  void  section  13 
of  county  government  act  of  1897  (Stats.  1897)  p.  454),  permitting 
electors  of  county  to  frame  and  pass  ordinances  for  government  of 
county. 

129  Cal.  689-596.    KPHRAIM  T.  PACIFIC  BANK.* 

If  Receiver  Gains  Posiesaion  of  Fund  through  unauthorised  appoint- 
ment, he  must  look  for  compensation  to  party  at  whose  instance  he 
was  appointed,  p.  692. 

Approved  in  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  270,  where 
costs  and  expenses  of  management  of  mortgaged  property  by  receiver 
exceed  proceeds  of  property  sold,  and  court  has  expressly  retained  ju- 
risdiction over  subject  matter  and  parties  until  final  settlement  of  ac- 
counts, it  has  power  on  such  settlement  to  render  Judgment  against 
complainant  who  had  receiver  appointed;  Tobin  v.  Portland  Flouring 
Co.,  42  Or.  122,  when  receiver  has  been  appnointed,  and  hAs  taken  charge 
of  certain  property,  his  fees  and  expenses  are  first  lien  on  proceeds  there- 
of, if  he  was  regularly  appointed,  and  court  had  jurisdiction  over  prop- 
erty. 

If  Plaintiffs  in  Foreclosure  sued  by  receiver  for  compensation  claim 
that  defendants  in  original  action  were  liable  to  receiver  as  well  as 
themselves  it  is  matter  of  defense  to  be  pleaded  by  them,  pp.  594, 
595. 
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Approved  in  Ephraim  v.  Pacific  Bank,  136  Cal.  648,  649,  in  action  by 
re».jiver  against  bank,  at  instance  of  which  he  was  appointed  receiver, 
to  recover  unpaid  allowance  made  by  court  after  dismissal  of  suit  in 
which  he  was  appointed,  evidence  that  he  was  appointed  at  own  re- 
quest, and  that  he  would  look  solely  to  income,  and  that  bank  would  not 
be  liable  for  his  services  or  expenses,  is  admissible  for  defendant. 

129  Cal.  596-598.    OSIFFITH  ▼.  LSWIN. 

Substantial  Compliance  with  Requirements  of  statute  respecting  veri- 
fication of  claims  against  estates  of  deceased  persons  is  sufficient,  p. 
698. 

Approved  in  Guerian  t.  Joyce,  133  Cal.  406,  claim  against  estate,  veri- 
fication of  which  states  that  sum  is  justly  due  claimant,  and  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and  that 
there  are  no  effects  to  same  to  knowledge  of  claimant,  "except  some 
small  items,  exact  amount  of  which  is  not  known  to  affiant,  but  which 
she  is  willing  to  have  credited  upon  same  when  same  is  shown  by  ad- 
ministrator," is  valid. 

129  Cal.  599  607.  BOARD  OF  EDUCATION  v.  BOARD  OF  TRUSTEES. 

Words  "corporate  authorities  thereof"  in  constitution,  article  11,  sec- 
tion 12,  construed,  p.  604. 

Approved  in  Merchants*  Bank  v.  Escondido  Irr.  Dist.,  144  Cal.  334, 
constitution,  article  11,  section  13,  applies  to  irrigation  districts. 

Under  Municipal  Corporations'  Act  in  cities  of  first  five  classes,  edu- 
cational department  has  no  legislative  power,  but  all  other  cases  are 
governed  by  Political  Code,  pp.  605,  606. 

Approved  in  Brown  v.  Visalia,  141  Cal.  380,  construing  power  of  city  of 
fifth  class  to  provide  revenue  for  high  school;  Hancock  v.  Board  of 
Education,  140  Cal.  562,  action  by  principal  of  high  school  for  remainder 
of  salary  for  school  year  properly  brought  against  board  of  education 
of  city,  and  not  against  city. 

129  Cal.  614-618.     WRIGHT  ▼.  BRTNE. 

Note  of  New  Guardian  given  for  money  borrowed  for  support  of  ward 
by  previous  guardian,  w^ich  is  not  approved  by  court,  cannot  bind 
ward,  p.  617. 

Distinguished  in  McDonald  v.  Randall,  139  Cal.  252,  extension  of 
time  to  husband  evidenced  by  note  executed  by  him  was  sufficient  consid- 
eration for  execution  of  mortgage  on  part  of  wife  to  secure  payment  of 
husband's  debt  evidenced  by  such  note. 

129  Cal.  673-681.    SAN  JOSE  LAND  ETC.  CO.  v.  SAN  JOSE  RANCHO 
CO. 

Miscellaneous. — San  Dimas  etc.  Co.  v.  San  Jose  etc  Co.,  142  Cal.  585; 
Mowry  v.  Weisenbom,  137  Cal.  114. 


129  Cal.  600-693  Notefl  on  California  Reports* 

129  Cal.  690-693.    OBERLAHDBR  ▼.  FIXEN. 

Under  Code  of  CiTil  Procedure,  Section  657,  new  trial  on  gTomid  a: 
newly  discovered  evidence  should  not  be  refused  merely  because  evl 
dence  is  cumulative,  p.  692. 

Approved  in  Wilson  v.  Seaman,  15  S.  Dak.  105,  upholding  denial  of  mo- 
tion for  new  trial  for  newly  discovered  evidence,  when  affidavit  did  not 
state  reason  why  defendant  had  not  procured  evidence  at  the  trial. 
and  there  was  no  showing  of  diligence  to  discover  evidence  before  triaL 

Whether  Newly  Discovered  Evidence,  though  cumulative,  is  sufficiently 
strong,  to  render  different  result  probable  is  for  trial  judge  whose  discre- 
tion will  not  be  disturbed  on  appeal  in  absence  of  abuse,  p.  692. 

Approved  in  People  v.  Buckley,  143  Cal.  392,  action  of  trial  court  in 
refusing  new  trial  on  ground  of  newly  discovered  evidence  will  not  be 
disturbed,  unless  discretion  of  court  is  abused;  People  Y.  Sing  Yow,  145 
Cal.  5,  applying  rule  in  prosecution  for  murder. 
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